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PE R E F A C E. 


TH E deſire univerſally expreſſed for a periodical 

work of this nature was the principal inducement 
which led the compilers of theſe Notes to ſubmit them 
to public view; without any deſign of entering into a 
competition with any modern reporter: Should they 
meet with approbation, they mean to purſue their plan 
of publiſhing the Notes of Caſes adjudged in the Court 
of King's Bench within a ſhort time after each term. 


In a work of this kind all that can be expected is 
accuracy; to poliſh and digeſt properly requires long 
time and much labour, which would defeat the inten- 
tion of this publication; the primary object of which 
is to remedy the inconvenience felt be every part of 
the profeſſion of waiting two or three years, till ſome 
gentleman of experience and ability has collected mat- 
ter ſufficient to form a complete volume. 


With theſe motives, the publiſhers beg leave to lay + 
in their claim to the candour of the profeſſion, 


TeMeLE, 
January zoth, 1786. 
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P R E F A C E. 
TO THE 


SECOND EDITION . 


d & HE liberal encouragement which this work has met 

with having rendered a ſecond edition neceſſary, we 
could not omit ſo favourable an opportunity of expreſſing _ 
our gratitude to the profeſſion, whoſe countenance has 
ſo highly honoured our endeavours; and particularly of 
returning our public thanks to thoſe gentlemen, by whoſe 
friendly aſſiſtance, in a ready communication of notes and 
papers, we have been enabled to preſent theſe reports in 
a more correct and finiſhed ſtate than we could otherwile 


have done, 


While we gratify our own feelings in this public 


acknowledgment of thoſe favours which we have already _ 


received, permit us to hope for a continuation of them. 


TzurrE, 
Nov. 6th, 1786. 
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ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


IN 


Michaelmas Term, 
In the Twenty-ſixth Year of the Reign of GEORGE III. 


The Kino againſt Srackv. 


| BEARCR OFT had moved for an information in the na- 


ture of a quo warrants againſt the defendant, to ſhew by 
what authority he claimed to be a freeman of the borough of 
Winchelſea. The point to be conſidered was, whether one Marten 
was duly elected mayor of the ſaid borough in the year 1769; 
on which election the validity of the defendant's franchiſe, as a 
freeman, depended. It appeared from the affidavits that the 
corporation of Winchelſea conſiſts of a mayor, jurats, and free. 
men; that the election of mayor is made annually by the body of 
freemen out of the jurats, which latter have no right to vote 
therein z that, in the year 1769, in the abſence of the mayor, it 
became a queſtion who ought to preſide at the election of a ſuc- 
ceſſor, and on taking counſel's opinion (Mr. Dunning), it was 
thought adviſeable for the oldeſt freeman to preſide thereat; that 
the name of the oldeſt freeman then was Knight, but as to the fact, 
whether Knight or Marten actually preſided, the affidavits differed : 
but the entry made by the town-clerk was as follows: At a ſpe- 
* cial court held at the Guildhall of this borough purſuant to the 
Marten, Eſq; and 
Dawes, Eſq; and other jurats, and the freemen of the 


The Court 
wil not 
grant an in- 
ſormation 
in the na- 
ture of a 9u9 
Toarranto 
after 29 
years' () 
quiet poſ- 
ſeſſion. 
Length of 
time, 
though leſs 
than 20 
years, may 
induce the 
Court to re- 
ſuſe it. 
Whether 1 
derivative 
title can be 
impeached 
when the 
perſon, 
from whom 
it was de- 
rived, died 
in the un- 
diſturhed 
potſeſſion of 
it. Yue rr ? 


Such title ſhall not be impeachied by thoſe who have acquieſced and ated under it (). 
(a) Vid. R. v. G. Peacect, poſt. 4 vol. 684. & ſtat. 32 Ces. 3. c. 58; by which the time for i- 


peaching a title to a corporate office is limited to 6 years. 
(5) Vid. R. v. G. Symmons, poſt. 4 vol. 223. & R. v. Mortlech, roſt. 3 vol. zco. 


Vor, I. B 


« ſaid 


1785. 
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Marten, Eſq; was unanimouſly eleted 


« ſaid corporation, 


« mayor.” ; : f 
That the election was then acquieſced in by all parties; and 


that Maren has been ſeveral times ſince elected mayor. 

A ſimilar application was made to the Court laſt term: but 
as it was made by two of the freemen of the borough, who were 
preſent at, and acquieſced under, the election in 1769, the 
Court diſmiſſed the application. 

The preſent motion was made in the names of ſeven perſons, 
ſome of whom had no concern with the corporation; and the 
others had not reſided in the borough for many years, on which 
account their freedom was called in queſtion, and diſallowed in 
ſome of the affidavits. Two of the preſent applicants acknow- 
jedged that they came before the Court at the inſtance of the two 
perſons who made the former application. 

Lee now ſhewed c iuſe, and contended that the Court had 
never granted an information to impeach a derivative title, where 
the original title was undiſputed by the ſame parties, and the 
poſſeſſors had died in the quiet enjoyment of it. He cited The 
King and Spearing (a), and the Winchelſea cauſes in 4 Burr. 1126. 
2022. 2120. 2277. 

Bearcroft and Erſkine in ſupport of the rule. The charter is 
the law of the corporation; the corporators muſt be judged by 
it; and notwithſtanding any long uſage to the contrary, all their 
proceedings, not warranted by the charter, are void. The act of 
11 Geo. 1. c. 4. points out two remedies, if they do not elect on 
the cliarter- day. They may either proceed to election the next day, 


and if the mayor or other properofficer be abſent, the next inorder 


s to fill his place; or ſecondly, they may apply to this court for a 


mandamus: but here theyhave neither purſued the charter, nor the 
directions of the ſtatute. They then cited The King v. Luther(b). 
Lord MaxsF1ELD, Iremember when it was ſo much the prac- 


 fice of the Court to grant quo warrants informations as of courſe, 


that it was held prudent never to ſhew cauſe againſt the rule, for 
fear of diſcloſing the grounds on which the party went. But now, 
ſince theſe matters have come more under conſideration, it is no 


longer a motion of courſe; and the Court are bound to conſider all 


the circumſtancesof thecaſe, before they diſturbthe peaceandquiet 
of any corporation. The next thing which the Court took intotheir 
conſideration was the length of time, within which they would 
grant informations. It was cuſtomary never to refuſe informations 
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for any length of time; but as the inconvenience and vexation of 
this were plainly perceived, the Court were defirous to go by a 
certain rule; and therefore, as the time was indefinite by the 
common law, and fixed by no ſtatute, they drew a line by ana- 
logy to the ſtatute of limitations in ejectments; they drew it for 
twenty years: and this has been acquieſced in by the bar, and in 
parliament, where it was once mentioned. Now no perſon can 
apply for an information in oppoſition to enjoyment and undif- 
puted poſſeſſion for twenty years. Such a title ſhall on no ac- 
count be impeached by any private perſon ; yet ſill the King may 
proſecute by his Attorney-General. 

But when the Court laid down the general rule, they alſo ſaid 
that it might be refuſed 2vithin twenty years upon other circum- 
ſtances to warrant the Court to ſay, Lou ſhall not make uſe of 
the King's name for ſuch and ſuch purpoſes.” The Court is 
bound to guard the quiet of corporations; and the ſtatute 
11 Geo. I. c. 4- was paſſed in order to inſure them ſecurity and 
tranquillity. 

Now as to the circumſtances of this cafe, the Court know 
not the real proſecutors, but they will aſk, why do ſuch perſons 
come for redreſs ? There is no individual among thoſe who ap- 
ply to the Court at preſent, who ſays my franchiſe is hurt (a). 
Who are you? What concern have you with the corporation? 
Only one of the King's ſubjects; I have no concern, What do 
you come for? To diſſolve the corporation, and to diſturb its 
peace, Then what is to be taken advantage of here? a mere 
blunder. They mean to act right under the ſtatute — they take 
counſel's opinion.— There is no uſurpation on the crown—they 
acquire no new privileges—there is no difference of opinion at 


the time—they are unanimous. If the blunder had been diſco- 


yered, it might have been cured directly. 'The conſtitution of 
the borough is not changed or altered in any ſhape. There are 
many circumſtances in this caſe why the Court ſhould not inter- 
fere by granting an information. No preciſe rule can be laid 
down in theſe caſes; but all the circumſtances taken together 
mult govern the diſcretion of the Court. I refer you to the cafe 
of the King and Marten (5). 

Upon the other point, it is clear that this queſtion originates 
from the ſame perſons who made the application laſt term ; who 


(a) In R. v. Kemp, N. 29 C. 3. B. R. the Court ſaid, that where the party applying 
was a ſtranger, they would only require a ſtronger caſe to be made ſor the information. 

(6) 4 Barr. 2120. | 
B 2 were 
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1785. were preſent at the time, and conſented to theſe acts, and laid 
by: therefore I am clear on that ground alſo that the rule ſhould 


TR — © be diſcharged. 
5 0. Willes, and Aſbburſt, Jultices, concurred. 

BuLL.ck, J. There is no doubt but that this ſecond applica- 
tion originates from the ſame party: and where a perſon aſſents 
to an act, and derives and enjoys a title under it, it ſhall not lie 
in his mouth to impeach it. 2 

As to the other point the rule of twenty years is to be ſure 7 
a great length of time, and if the Court ſhould at any time be 4 
diſpoſed to narrow that rule, I ſhall certainly concur in it. It is 1 
not a new idea; it aroſe ſo long ago as in the reign of George the 
Second, I have a manuſcript note of a caſe where the Court re- ; 
fuſed a rule on an application of this ſort, on the ground of length oh 
of time, which was only fourteen years. Therefore the length | 

ol time, though leſs than twenty years, is a ſtrong ingredient. 

Another point has been made, how far it is competent to go 4 
into objections againſt a derivative title, when the original holder 6: 
died in the undiſputed poſſeſſion of it. This queſtion has never 
been preciſelydetermined, nor will I enter into it now, But where 
the parties themſelves have acquieſced, I think it is a ſtrong rea- 

1 ſon why the Court ſhould not ſuffer em to impeach the original 
hh title. In the caſe of The King and Spearing, mentioned by Mr. 
WW, Lee, the Court doubted : they let the information go, becauſe the 
queſtion had never been determined. But on the other ground 
1 mentioned by my Lord, I think the rule thould be diſcharged (a). 3 
1 | Rule diſcharged (6). i 


| | (a) The next day Mr. J. Buller read the following note of the King and Searing, 3 "oi 
/1 mW cited at the a.. Rex v. Spearing, tried at the Spring aſſizes at Wincheſter, beſore Black- 4 4 2 
1 fone, J. 1771, where there was a vetdict for the defendant. Searing had been ſworn in Co p/n 

| be ſore the Duke of Holten, as mayor of Muc heſter. The record contained twenty iſſues; 7 

| but the only one material to this caſe was the 19th, which was that the Dake of B»/- ! 


fon was not mayor: for he was not an inhabitant at the time he was choſen, nor for 

| | a ſome time beſore; and ſo not cligible. Blackſtone, J. would not ſuffer the parties to go ; 

| * into evidence at that diſtance of time after the death of the Duke of Bolton, to prove 8 

| him not an inhabitant ; but merely whether he was mayor or not, which the book = 

ſhewed ; that is, he would not ſutfer the title to be impeached after the death of the 

perſon from whom it was derived. As he had in fatt been mayor, it ſhould be taken 
that he had heen regularly ſo, 

And alſo this note of The King v. Pite and Braddock, Tr. 20 Geo. 2. Informations 
had been moved for in the nature of quo <varrantes againſt the defendants, after a quiet 
poſſe lion of fourteen years. 'The Court ſaid they would not ſuffer the title to be gone 
into. Davy, ſerjeant, who moved for the information » ſaid that one had been granted 
againſt one Jobns, after twenty years poſſeſſion: ſed non all;catur z for he had pre- 
ſerved his office by fraud and mal practices, but here there had been an undiſturbed 
enjoyment. 


(6) Vid, K. v. Stephens, 1 Zur. 433. 1 Black. Rep. 470. R. v. Carter, Cowp. 59. 
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CoRBETT againſt PozLNnitz and Aux his Wife. 


Tk declaration ſtated that the defendant Ann, before her in- 

termarriage with Baron Peoe/nitz, was the wife of Lord Per- 
ey; that afterwards they agreed to live ſeparate ; that accordingly 
ſuch ſeparation took place; and that the defendant Ann had a 
competent maintenance of 1600l. per annum ſettled on her by 
deed. That afterwards the ſaid Ann, before her intermarriage 
with the defendant, Baron Pecelnizz, and whilſt ſhe was ſo covert 
- with the ſaid Lord Percy, and alſo whilſt ſhe ſo lived ſeparate and 
apart from the ſaid Lord Percy, and alſo whilſt her ſaid mainte- 
nance from the ſaid Lord Percy was duly ſecured and paid to her, 
to wit, on the 29th November, in the year 1776, at London afore- 
ſaid. &c. in conſideration that the plaintiff, at the ſpecial inſtance 
and requeſt of the ſaid defendant Arn, and for and in confidera- 
tion of the ſum of goo/. paid by one Abraham Chambers to the 
| ſaid Arn, had then and there become held and firmly bound, to- 
: gether with the ſaid Ann, to the ſaid Abraham Chambers, by their 
joint and ſeveral bond, in 1800/. conditioned for the payment of 
an annuity of 150/, during the natural life of the ſaid Ann, and 
had alſo at the like ſpecial inſtance and requeſt of the ſaid Ann, 
together with the ſaid Arm, executed a warrant of attorn*y for 
confeſſing judgment on the ſaid writing obligatory for 1800/. and 
coſts of ſuit, at the ſuit of the ſaid Abraham Chambers, undertook, 
and to the faid plaintiff then and there promiſed faithfully, to in- 
demnify him againſt the ſaid bond and warrant of attorney. That 
afterwards, and after the ſaid promiſe, the marriage between the 
ſaid Lord Percy and the faid defendant Ann was diflolved by act of 
parliament, by which the ſame proviſion of 1600/ per ann. was 
continued and ſecured to her for her life. That afterwards, in 
March 1780, the ſaid Ann was married to the defendant, Baron 
Poelnitz, That afterwards, and after the marriage of the ſaid Ann 
with the faid Baron Poelnitz, to wit, on the 29th Auguſt 1780, 
262/. 105. became payable to the faid Abraham Chambers, by vir- 
tue of the condition of the ſaid bond, for one year and three 
quarters, ending on the ſaid 2gth Aug? 1780. That afterwards 
the ſaid Abraham cauſed to be entered of record, upon and by vir- 
tue of the ſaid warrant of attorney, a judgment in his Majeſty's 
court of King's Bench at We/minſter, as of Trinily term in the 


(a) Vid. Compton v. Colliſia, 2 Bro. Ch. Caf. 275: & H. Bl. Rep. 3343 & Gilbiift v. 
Brown, poſt. 4 vol. 766. 1 La. Ry. 147. 
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20th vear of the preſent King, at the ſuit of the ſaid Abraham 
againit the ſaid Ann and the ſaid plaintiff, upon the ſaid writing 
obligatory for the ſaid ſum of 180o/. and 63s. for colts 3 where- 
upon the plaintiff, to prevent his being taken in execution upon 
the ſzid judgment, afterwards, on 6th November 1780, was 
obli zed to pay, and did pay, to the ſaid Abraham Chambers the ſaid 
ſum of 2621. 105. together with 5/. 199. for coſts; yet that the 
ſaid Baron Poelnitz,, and Ann, had not paid him, the ſaid plain- 
tif, the ſaid ſums of 262/. 101. and 5/. 195. or indemnified him 
againſt the payment thereof, &c. | 

Plea, the general iſſue. And verdict for the plaintiff, 

Bearcreft had moved in arreſt of judgment, 

Lee and Wood now ſhewed cauſe on behalf of the plaintiff, and 
obſerved, that the ſingle queſtion here was, whether a feme covert, 
living ſeparate from her huſband, and having a competent mainte- 
nance ſecured to her by deed, could contract in ſuch a manner to 
bind herſelf, as the preſent defendant had done? In determining 
this queſtion, they relied principally upon two late deciſions; the 
one of Ringſlead and Lady Laneſborough, Hill. 23 Gee. 3. B. R. 
The other of Barwell and Brooks, Hill. 24 Geo. 3. B. R. 

The firſt of theſe was an action for goods ſold and delivered. 
Plea, Coverture. Replication, that ſhe lived ſeparate from her 
huſband at the time of making the aforeſaid promiſes, and that 
ſhe had a large and ſufficient maintenance ſecured to her by deed. 
To this there was a ſpecial demurrer, for that the replication of- 
ſered to put in iſſue matter foreign to the matter pleaded in bar 
and joinder in demurrer. The caſe was twice argued, and Lord 
Mansfield went very fully into it, and decided that the action was 
maintainable. They contended that this was a caſe of a ſimilar 


nature; and that there was even an additional circumſtance here, 


in as much as the allowance vas ſettled on the defendant by act 


of parliament; and her preſent huſband ſtill enjoys it. The ob- 


jection taken to Barwell and Brooks (which was a ſimilar action) 
was, that the huſband ought to have been ſued, becauſe he re- 
ſided in the ſame country, and they relied on a circumſtance iii the 
former caſe of Lord Laneſborough's living in Ireland; but it was 
anſweredby the Courtthat the local reſidence of the huſband made 
no difference; if the huſband was liable at all, it could make no 
difference where he was. They then mentioned a caſe (a) (which 
Mr, Lee remembered) before Yates, Juſtice, on the Northern cir- 


| (a) Farrow v. Carruthers, cited in 2 Black, Rep. 1197. 
deu 
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cuit. That was upon a note of 10/. given by a woman who kept 
a public-houſe for ſome malt, upou which the action was brought. 
Plea, the general iſſue, The defence upon the evidence was co- 
verture : the replication in evidence, that her huſband had been 
tranſported, and his time was not yet expired. The queſtion 
was, whether the was liable, Yates, Juſtice, thought that the 
Court muſt conſider the tranſportation as ſuſpending her diſa- 
bility. 
(Lond Mansfield recollected a ſimilar caſe before him ſome time 
ago at Maidſtone, which he had determined in the ſame manner.) 
They then cited Pearſon v. Meadon, 2 Black. "7, 903. and 


Liſter's caſe, 8 Med. 22. (a). 
It was next inſiſted, that, if the defendant Ann were liable to 


be ſued originally, as appeared clearly from the ſeveral determi- 
nations, her ſubſequent marriage could make no difference yet 
however, that the preſent huſband muſt be joined in this action 
by way of conformity. 

Bearcroft, Erſkine, and Lau, contra, maintained, that the preſent 
queſtion was new, and different from any of the former determi. 
nations. That the contract of a married woman was not only 
yoidable, but actually void on this principle, that ſhe ought not 
to contract to bind her hy/band, on account of his ſuperiority over 
her; nor herſelf, becauſe ſhe has not the adminiſtration of any 
property. Thus ſtood the law formerly : but in modern times 
the law allows a woman to have a ſeparate maintenance, which 
amounts only to an exception to the general rule. This gives a 
property zo ſome purpoſes; it is to enable the wife to do that 
which the huſband ought to have done, to provide herſelf with ne- 
ceſſaries: but ſhe is entitled to nothing more than a maintenance, 
Now, is this a caſe for maintenance? It is rather to ſink the fund 
from whence the maintenance is to come. In Bull, Ni, Pri, 
134. it is ſaid, that the contract of the wife binds the huſband no 
more than the contract of a ſervant. Vide 2 H. 4. 7. Co. Lit. 133. 
a. Privileges and diſabilities are always reciprocal : whenever 
the law raiſes a fund for a perſon, it gives him a power to the 
extent of that fund, but no further. This fund, being given for 
neceſſary maintenance, is only liable for neceſſaries. Here Lady 
Percy could not have ſued alone: and if a legacy had been left 
her, her huſband would have taken it, This caſe is diſtinguiſh- 
able from Lady Langſborougb's in the circumſtance of the huſ- 


(a) Vid. Gilb, Hi. C. B. 246. Cage v. Lifter, 4 Vin. Abr, 178. 
B 4 band's 
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1785. | band's abſence abroad. Moor, 851. Co. Lit. 132. b, Hatchett 


and another v. Baddeley, 2 Black. Rep. 1079. Lean v. Schutz, 


conte zT 2 Black. Rep. 1195. In Turton v. Lady Worſley, Mich. 24 G. 3. 


ainſt 


Pottnira. B. R. there was no deciſion on the point, though it was twice 


tract. 


argued; which proves the caution of the Court how they ex- 


tended the rule (a). 
The Court have gone as far as this, that when a wife agrees 


to receive a ſeparate maintenance, ſhe ſhall be anſwerable for 
ſuch maintenance: but that does not prove that the is ſo far a feme 


ſole as to be able to make or bind herſelf by every ſpecies of con- 


Lord MansFiELD, Ch. J. The facts lie in a narrow compaſs, 


and admit of no doubt. Lord and Lady Percy, by a deed, mutually 


agreed to live ſeparate ; neither can break this agreement (6); 
and a large maintenance is ſettled on her for her own private 
ſeparate uſe as a feme /cle to all purpoſes, the ſame as if ſhe were 
unmarried. The claim upon which this action is founded is of 
a moſt meritorious nature. Lady Percy applied to the plaintiff: 
he conſidered her as a feme ſole, and became ſurety for her: the 
promiſed to indemnify him, and the contract was concluded un- 
der a firm belief on both ſides that it was perfectly valid and bind- 
ing. In juſtice then ſhe ought to pay this debt. But then to en- 
counter this, there is a rule of poſitive law, which is to be ad- 
hered to and preferred, though in ſome particular caſes it may 
ſeem productive of hardſhip and oppreſſion. By this general rule, 
a married woman can have no property real or perſonal. Her 
contracts are entirely and univerſally void; for her contracts even 
for neceſſaries are the contracts of her huſband : ſhe cannot be 
ſued or be taken in execution. This is the general rule. But 
then it has been properly ſaid, that as the times alter, new cuſ- 
toms and new manners ariſe ; theſe occafion exceptions, and juſ- 
tice and convenience require different applications of theſe ex- 
ceptions within the principle of the general rule, 

The queſtion then is, Whether it is ſo here? Whether under 
the circumſtances of the preſent caſe a married woman ſhould or 
ſhould not be ſued ſolely ? Exceptions have been made in this 
very caſe, Where a huſband is in exile, or has abjured the realm, 
and credit has been given to the wife alone, juſtice ſays ſhe muſt 
pay; for the huſband cannot be ſued. So it is in the caſe of 
tranſportation ; though the caſe is not exactly the ſame ; for there 


(a) 1 Fern, 326. 1. 518, (5) 1 Burr. 1 
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the abſence is only temporary, becauſe the huſband maycome over 


9 


and be ſued afterwards. Why then is it ſo eſtabliſhed ? becauſe ——— 


the wife acts as a ſingle woman, pains credit as ſuch, receives 


the benefit, and ſhall be liable to the loſs : and where ſhe has an Porn midi. 


eſtate to her ſeparate uſe, in juſtice ſhe ought to be liable to the 
extent of it. In modern days, a new mode of proceeding has 
been introduced, and aceds have been allowed under which a 
married woman aſſumes the appearance of a feme ſole, and is to 
all intents and purpoſes capacitated to act as ſuch. In the an- 
cicnt law there was no idea of a ſeparate maintenance; but when 
it was eſtabliſhed, what ſaid the courts? that the huſband ſhall 
not be liable even for neceſſaries; and they ſaid ſo, becauſe con- 
venience and juſtice require it. 

In the preſent caſe no diſtinction has been taken at the bar, 
whether, ſuppoſing Lady Percy to be liable, her ſecond huſband 
is ſo? And they have done right; for ſo he muſt certainly be. 
The only queſtion then is, whether a woman married, but living 
ſeparate from her huſband by agreement, having a large ſeparate 
maintenance ſettled on her, continuing notoriouſly to live as a 
lingle woman, contracting and getting credit as ſuch, and the 
Huſband not being liable, ſhall be ſued as a fems ſole ? I think ſhe 
ſhould; it is Juſt that it ſhould be ſo. 

I am of opinion that the preſent caſe is quite determined by the 
two late ones which have been cited, which do not reſt upon one 
or two circumſtances, as contended, but upon the great princi- 
ple which the Court has laid down, © that where a woman has 
a ſeparate eſtate, and acts and receives credit as a feme ſole, ſhe 


« ſhall be liable as ſuch.” There is the ſame juſtice in this caſe, 


nor can I ſee any difference between them. 

Willes, J. concurred, 

ASHHURST, J. It ſeems to me, that to decide the preſent 
queſtion we need only conſider the reaſons on which the incapa- 
cities of a feme covert are founded; not on the ſame ground as 
thoſe of an infant, whoſe diſabilities ariſe from a want of diſcre- 
tion; but firſt, becauſe ſhe has no property; and ſecondly, be- 
cauſe it would be unreaſonable to permit the wife to affect the 
property of her huſband, except where he will not allow her ne- 
ceſſarics, in which caſe her contracts are the contracts of her 
huſband. Now, where a woman has a ſeparate maintenance, 
and the huſband cannot be charged, it follows naturally that ſhe 


| muſt ; and if fo, we cannot draw a preciſe line, and ſay, ſhe ſhall 


be liable for this, and not for that; for her i * ariſing from 
want 
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1785. want of property, being once removed, ſhe is, in my opinion, 
— ſuable for all. But if, as was ſuppoſed, ſhe were only liable in re- 
W cous o ſpect of her ſeparate maintenance, ſhe could not be liable gene- 
PozLiniTz, rally, but oaly ſo long as the maintenance continued, after the 

manner of an executor, as long as aſſets remain in his hands. 
That however cannot be: if ſhe exhauſt her whole fund, it is her 
own folly, but does not render her leſs liable. As to her being on- 
ly liable in reſpect of her firſt ſettlement, ſuch a doctrine was 
never before contended. Tf ſhe be liable at all, ſhe is liable ge- 
nerally ; and that not only for neceſſaries, but for all contracts. 

I think the other two caſes govern this, and that the rule for 
arreſting the judgment mult be diſcharged ; for ſhe gained a ge- 
neral capacity to contract debts, and conſequently her ſecond huſ- 
band takes them; for he takes her cum onere. 

BuLLER, J. The only conſiderable diſtinction to be found 
between this caſe and that of Ring fead and Lady Laneſborough 
is the non-reſidence of Lord Lane/borough : but that is entirely 
done away by what the Court ſaid in Barwell and Brooks, that it 
made no ſort of difference whether the huſband was in England 
or not, for he was not liable ; which was the great principle that 
influenced the deciſion, and not his local ſituation. Hence then 
we have only to conſider, whether it is poſſible to draw the line 
that the wife ſhall only be liable for necgſſariet. The opinion of 
the two judges in Hatchett and Baddeley went wide of it, and it 
has never been much preſſed : but I think the objection has no 
force, for if ſhe has a power of contraCting, it muſt be a general 
one. A queſtion has been made as to the fund that is liable 
and it has been aſked, what if ſhe alien the whole? The argu- 
ment however ſtops ſhort; for it ought to have ſhewn that the 
huſband would again become liable in that caſe : but there is no 
colour to ſay, that, if the wife ſpends the whole of her ſettle- 
ment, her huſband ſhall be liable even for neceſſaries. As to the 
prudence of the meaſure, that is no ground on which the Court 


A | can found their deciſion. | 
| In Lady Laneſborough's caſe, the only queſtion was, whether 
1 ſhe could acquire a capacity to contract? It was determined that 


ſhe could; and therefore, as I think that caſe muit govern the 
| 5 preſent, I am of opinion that the plaintiff may recover. 
| Rule for arreſting the judgment diſcharged, 
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VAlsE againſt DELAVAL. 


U PON a motion by Law for a rule to ſet aſide a verdict, Affidavit of 
8 . . a a 

upon an affidavit of two jurors, who ſwore that the jury, 

being divided in their opinion, toſſed up, and that the plaintiff's having hoon 

friends won, in which was cited, Hale v. Cove, 1 Stra. 642. wil ups 
Per Lord MansFIELD, Ch. J. The Court cannot (a) receive _ 

ſuch an affidavit from any of the jurymen themſelves, in all of bad gen: 
whom ſuch conduct is a very high miſdemeanor (6) : but in every 


| ſuch caſe the Court muſt derive their knowledge from ſome other 


ſource ; ſuch as from ſome perſon having ſeen the tranſaction 
through a window, or by ſome ſuch other means. 


Rule refuſed (c). 


(a) Vide Barnes, 433. 441. 4to Edition. (%) Vide Cro. Elia. 779. 
(e) 2 Lev. 205. 1 Freem. 415. 


— __ 
Dok ex dem. STEWART againſt DENTON. 


JPN GAY moved for a rule to ſhew cauſe why the judgment — 
ſhould not be arreſted in this action. — 
The objection was, that this was an ejectment laid for a meſ- tenement 
ſuage and tenement, which he held to be a deſcription too gene- — 
ral and uncertain; and cited 1 Sid. 295. 1 Ld. Ray. 191. 
Copleſton v. Piper. 


BULLER, J. ſaid he remembered a caſe where a meſſuage or tene- 
ment (a) had been held ſufficiently certain, 


Per Curiam, 
Rule refuſed (5). 


{a) Vide Barnes, 4to Edition, 173. 3 N 23. & 2 Str. 891. cont, 
{b) Vide 2 Stra. $34. Goodtitle againſt Multon. 
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Oxley ageinſt WATTS. 


H18 was an aQion of treſpaſs for taking a horſe, tried 
before Lord Mangſfield, at the laſt Summer Aſſizes, at 
Maidſione, 

The defendant, as bailiff of Lord Dartmouth, lord of the ma- 
nor of A. juſtiſied taking the ſaid horſe as an cftray. 

Replication, that after the taking mentioned in the declara- 
tion, the defendant worked the ſaid horſe, and ſo became a treſ- 
paſſer ab initio. | 

Erſkine now moved to ſet aſide the verdict which had been ob- 
tained by the plaintiff, on the ground that this ſhould have been 
an ation on the caſe for the conſequential damage, and not an action 
of treſpaſs, becauſe the original taking was admitted to be lawful. 

But per curiam, The ſubſequent uſage is an aggravation of the 
treſpaſs in taking the horſe ; for the uſing made him a treſpaſſer 


ab initio (a). 
Rule refuſed (5). 
(a) Vid. Taylor v. C:le, poſt, 3 vol. 292. 
(6) 1 Salk. 221, 2 Will. 313, 3 Hil. 20. 
N. P. 81. 


Yelw. 95. 7. Cro. Fac. 147. Bull. 


FITZZ HERBERT againſt MAT HER. 


T HIS was an action on a policy of inſurance for 1101. 
under-written by the defendant on the 21ſt of September 
1782, at ſix guineas per cent. on a cargo of oats on board the ſhip 
Feſeph, loſt or not loit, at and from Hartland to Portſmouth, be- 
ginning the adventure from the loading thereof on board the ſaid 
ſhip at Hartland. The defendant pleaded the general iſſue, and 
paid the premium into court. The jury found a verdict for the 
plaintiff at the ſittings at Guildhall, before Puller, J. after laſt 
Trinity Term, ſubject to the opinion of the Court on the follow- 
ing caſe: 5 
% That on the 27th of July 1782, William Jundoct, of Pool, 

te agent for the plaintiff, contracted with Richard Thomas of 
&* Hartland, a coru-factor, for the purchaſe of 500 quarters of 
« oats, to be conſigned to William Fuller, at Portſmenth, on the 3 
« plaintiff's account, and directed Thomas to ſend him (Bundack) 4 
« a bill of loading and invoice, and alſo a like bill of loading 


Whichever of thy two gave hn credit ought to Lear tlie loſs, 


« and 
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« and invoice to the plaintiff at Cuthbert Fiſher's, Eſq; London. 
« That, in purſuance thereof, Thomas ſhipped the oats on board 
« the ſhip inſured, which ſailed from Hartland on the 16th of 
« September 17823 and was loſt the ſame day off the pier of Hart- 
C and. That on the 16th of September 1782, Thomas wrote the 
« two following letters to William Bundech and Cuthbert Fiher,” 


of 


« To Mr. William Bundacl. 
« STR, Hartland, Sept. 16, 1782. 

& This morning I loaded the 7o/eph with 175 quarters of oats 
& to the addreſs of William Fuller, Portſmouth, and the ſloop 
& ſailed immediately: but I am afraid the wind is coming to the 
« Weſtward, and will force her back. I have engaged Harvey, 
« which hope will carry the reſt ; and if the weather does not 
« come foul, hope to diſpatch him this week. I have ſent a 
4 bill of loading and a letter by the maſter to Mr. Fuller; alſo 
« I have ſent a bill of loading and advice to Mr. Fiſber, that he 
« may inſure if he likes, as the equinox is near, &'c. 

« R. Thomas.” 


c To Cuthbert Fiſher, Eſa; 
«SIR, Hartland, Sept. 16, 1782. 


« By an order from Mr. William Bundock of Pool, I ſhipped 
te this day on board the %, who immediately ſailed for Por!/- 
« mouth, a cargo of oats as under; and by the ſame order, as 
cc well as the orders of Thomas Fitzherbert, Eſq; I took the liber- 
ce ty of drawing on you at three days ſight, in favour of Meſſrs. 
& Scott and Willes, or order, 106“. tos. to be placed to the ac- 
« count of Thomas Fita herbert, Eſq. I wiſh the whole ſafe to 
ce hand, and expect another veſſel to be loaded this week, wea- 
te ther permitting. This evening appears ſtormy. 

« ] remain, Oc. 


« R. Thomas.” 


1 1 & 
« Shipped 175 quarters of ſweet dry oats at 125. "_ 106 9 2 


cc per quarter on board the Jaſepl of Pool, = 
. Bills of br.... $5 008 


£.106 10 © 


“ That about ſix or ſeven o'clock of the evening of the 16th 
ic September, Richard Thomas heard a report that the ſhip was on 
| « ſhore ; 
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et ſhore; and at fix o'clock in the morning of the 17th, he knew 
« the ſhip wwas loft, That the mode of ſending letters from Hart- 
« and to Londen is as follows; the letters are collected by a pri- 
« vate hand, who goes with them from Hartland to Bideford 
« about one or two o'clock on the day the poſt ſets out from 
« Rideford, and which leaves Bideford about nine o'clock in the 
« evening. That the 16th of September was not a poſt-day, and 
« the above letters did not leave Harland till one o'clock in the 
cc afternoon on the 15th, which was the poſt-day from Bideford 
« to London; and the letters which went from Bideford by the 
« poſt of that evening, were received in London on the 20th of 
&« September. That on the 19th the plaintiff wrote the following 


& letter to Cuthbert Fiſher, Eſq, 


« Stubb Lodge, near Portſmouth, 
« Dear Fiſher, « Sept. 19, 1782. 
« My correſpondent, Mr. William Bundock of Pool, having in- 
« formed me he has ſent two ſloops to Hartland, in Devonſhire, to 
% Joad oats on my account and riſk, I beg the favour of you to 
« inſure my amount of the cargoes to Portſmouth, as ſoon as the 
« bills are ſent you. T. Fitzherbert.” 


© That the laſt mentioned letter, together with the aforeſaid 
“letter, from R. Thomas to Mr. F;ſber, dated the 16th of Septem- 
« ber, were both received by Fiſher in London on the 20th of Sep- 
« tember, and he thereupon directed the inſurance in queſtion to 
ebe effected. That, on the 21ſt of September, the defendant 
* under-wrote the policy ſtated in the declaration. If the court 
« ſhould be of opinion that the plaintiff may recover, then the 
« yerdict to ſtand; if not, then a verdict for the defendant.” 

Bower for the plaintiff made two queſtions : 

1it, Suppoſing Thomas to be the agent of the plaintiff, whe- 
ther his negligence, in not ſending an account of the loſs of the 
ſhip, ſhall vacate the policy? 

The whole that is required in making theſe kind of contracts 
is, that they be made bond fide between the inſured and the in- 
ſurer, If there be a real diſcloſure as between them, the 2 of 
a third perſon is not material (a). 

2dly, Whether Thomas be the plaintiff's agent? All the orders 
which Bundeck had given to Thomas were to ſend ſuch a quantity 
of oats on board a ſhip, and to ſend a bill of * the moment 
he had done that, his agency ceaſed. 


(a) 5 Zurr. 2084. x Cowper, 
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Cowper, for the defendant, contended that Thomas was the 
plaintiff's agent. Thomas ſuffered a letter to go to Fiſher, informing 
him that the ſhip ſailed ſeveral hours after he knew ſhe was loſt; 
he himſelf knowing an inſurance might be made, as appears by 
his letter dated the ſame day to Bundock, The letter having been 
written before the lofs was known makes no difference, becauſe 
it did not go before Thomas actually knew of the loſs. If 
there had been no reference to Thomas's letter, there could 
have been no inſurance : this connects him with the principal. 
The caſe of Stewart v. Dunlop, in the Houſe of Lords in 1785, 
on an appeal from the ſeſſions of Scotland, is very ſtrong. 
That was where a clerk of the aſſured, knowing of the loſs of 
the ſhip, ſuffered the merchant to cauſe a policy to be made, 
without diſcloſing what he knew ; on which ground the policy 
was vacated (a). 

Lord MaxsFIELD, Ch. J. This policy was effected by miſre- 
preſentation : and that miſrepreſentation aroſe from the proper 
agent of the plaintiff, who gave the intelligence. Now whether 
this happened by fraud or negligence, it makes no difference; 
for in either caſe the policy is void. 

It was by miſrepreſentation; becauſe the under-writer was 
warranted, on the information of the agent, to take for granted, 
that on the 7th Sept. at 12 or x o'clock, the ſhip was ſafe; for 
the agent gave an account of the ſhip being loaded, and ſaid no- 
thing of what had happened to her. 'Then there was ſtrong 
ground to believe on this letter, that ſhe was ſafe when the poſt 
came away. 

How did this miſrepreſentation happen? The agent wrote the 
letter. And ſuppoſing he was not an agent, he gave information 
to Fiſher, as well as to the plaintiff, to make the inſurance, He 
acted honeſtly when he wrote the letter; but on the 16th at 
night he heard the ſhip was on ſhore, and the next morning he 
knew that ſhe was ſt. The poſt did not go out till the afternoon 
of that day; therefore he had full opportunity to ſend an account 
of the loſs. 

It Thomas were not guilty of fraud, at leaſt he was guilty of 
great negligence ; and this policy, being effected by miſrepreſen- 
tation, 1s void, 


(a) Quære Whether that caſe might not have been determined on the preſump- 
Koa that the Principal! himſeli knew of the loſs before the policy was cfteGed ? 
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1785, WII Lxs, J. Thomas mult be conſidered as tlie agent of the 
— — phaintiſf. He ſhews by his firſt letter that he acted by the or- 
F m—_— Gre Bundeck, as well as of the plaintiff; and being his agent, 

gain the plaintiff muſt be liable for any miſrepreſentation of Tomas; 
MATH and this is a groſs miſrepreſentation. 

AsnavasT, J. On general principles of policy, the act of the 
agent ought to bind the principal (4); becauſe it muſt be taken 
for granted, that the principal knows whatever the agent knows. 
And there is no hardſhip on the plaintiff: for if the fact had been 
known, the policy could not have been effected. 

BuLLER, J. In order to ſhew that Thomas was not the agent 
for the plaintiff, Mr. Bower aſſumed one fact which is contrary 
to the caſe ;z for he ſaid the inſurance was not made in conſe- 
quence of Thomas's letter: but the fact is not ſo. According to 
the plaintiſſ's letter, the inſurance was not to be made , YP 
mas's letter arrived : and the plamtiff expreſsly refers to the let- 
ter of Thomas, © whe:rit ſhall arrive ;” it was therefore the foun- 
dation of the inſurance. | 

Though the plaintiff be innocent, yet if he build his informa- 
tion on that of his agent, and his agent be guilty of a miſrepre- 
ſentation, the principal muſt ſuffer, It is the common queſtion 
every day at Guildhall, when one of two innocent perſons mult 
ſuffer by the fraud or negligence of a third, which of the two 
gave credit? Here it appears that the plaintiff truſted Thomas; 
and he muſt therefore take the conſequences. 

Judgment for the defendant. 


(a) Vid. Die v. Martin, poſt. 4 vol. 39. 


Mrnns againſf BAxT ER. f 
d: DALDIWIN fhewed cauſe againſt a rule, which had 
is bound to been obtained by Shepherd laſt Trinity Term, call g on 
h in the 
office, whe. the defendant to ſhew cauſe, why the judgment of un pro, 
3 which had been ſigned in this cauſe, ſhould not be ſet afide for 
ee in irregularity. The irregularity conſiſted in this; the plaintiff 
onus had a four-day rule to bring in the iflue-roll which expired 


roll. before 
— 5 the 14th of June laſt: the defendant on that day ſearched in 


non vrai. even though he may have ſearched on the expiration of the rule to bring in the roll. 
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the office, and the roll not being then brought in, ſigned judg- 
ment of nan pros the next day at twelve. This practice Baldwin 
contended was regular. 

Shepherd, contra. As in fact the judgment was not ſigned till 
after the roll was actually brought in the next morning, on the 
15th, it was then irregular to ſign judgment without making another 
ſearch. He contended that this was not like a cafe where a party 
puts himſelf in contempt ; as for inſtance, where an attachment 
is moved againſt him; becauſe there the perſon moving for ſuch 
attachment being once entitled to it, does not waves right, by 
omitting to take advantage of it on the very day. But it is like 
the caſe of a plea where, if it be not put in on the day the rule 
expires, and the other party does not take advantage of it imme- 
diately, he may deliver his plea any time before judgment is ac. 
tually ſigned againſt him : and 

The Court was of that opinion. And it appearing that the 
plaintiff's attorney had told the defendant's attorney oi the irre- 
gularity, and had deſired the matter might be rectihed, without 
its being brought before the Court, but that he had retuſed, the 
Court made the 

Rule abſolute with coſts (a). 


(a) Vide Thom! ſen v. Ryall, poſt. 4 vol. 195. 


BROOKS and another againſt SAMUEL and BU D 
LLroyvD, 


48 R had moved for rule to ſhew cauſe why the writ 

of fieri facias, iſſued and executed in this cauſe, ſhould not be 
ſet aſide, upon the ground that the bond upon which the preſent 
action 1s brought might have been proved under a commiſſion of 
bankrupt which had iſſued againſt the ſecond of theſe defend- 
ants, who had obtained his certificate. : 

The facts were, Samuel Lhyd, being indebted in 541. for goods 
ſola anq delivered by the plaintiff, was arreſted for the ſame; and 
in ordef to procure his diſcharge, prevailed on Edward Lloyd to 
become ſurety with him in a bond given to the plaintiff, bearing 
date the 27th September 1784, which was payable by inſtalments ; 
and before the firſt default, the defendant, Edward Ll:yd, became 
a bankrupt, and a commiſſion iflued, under which the defendant 
neglected to prove his debt. 

Ruſſel againſt the rule contended, that the certificate in this caſe 
could not be a bar, becauſe the money due on the bond not being 
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payable till after the iſſuing of the commiſſion, the debt could not 
be proved under it, unleſs by the ſtatute 7 Geo. I. c. 31, and that 
this was not a bond within that ſtatutc. The credit was not ori- 
ginally given on the bond; it had been given before. That ſta- 
tute was made for the encouragement of trade : here the buſineſs, 
as far as trade was concerned, was complete long before the bond 
was given. It was not the buyer of the gende who became bankrupt, 
which, by the preamble of the ſtatute (a), appears to have been the 
caſe. provided for. To be within the ſtatute alſo the ſecurity ſhould 
be given at the time of the ſale of the goods, that it may appear that 
they were ſold on that ſecurity ; or, at leaſt, if given afterwards, 
it ſhould be given by the buyer of the goods, Here it was neither 
given at the time, nor by the buyer, but by another perſon as ſe- 
curity, and therefore not within the ſtatute, And he cited A. 


ſeh and another v. Price. Dougl. 155. 


The owner 
of a ſhip is 
not liable 
beyond the 
value of the 
ſhip and 
freight, un. 
der 7 Geo, 
2. c. 15.in 
the caſc of a 
robbery, in 
which one 
of the ma- 
riners is 
concerned, 
by giving 
intelligence, 
and alter. 
wards ſhar- 
ing the 
fpoil 


Lord MansriELD, Ch. J. They are both principals, and both 
are liable: the credit was given to the defendant Edvard Ll:yd 


as well as to Samuel Lloyd. And, as under the ſtatute, the plain- 
tiſfs could have proved the bond under the commiſſion, and they 


neglected to do it 
. : The rule muſt be made abſolute, 


(a) Vide Staine v. De Mattos, 2 Sa. 1211. 


SUTTON againſt M1TCHELL, 


HIS was in the nature of an action againſt a common carrier, 
and it was brought to recover the value of a large quantity of 
dollars, ſhipped by the plaintiff, on board the ſhip Elbe, bound 
from London for Hamburgh, in the month of Oaaber 1784, which, 
during the night, were taken by force from on board the ſhip by 
a number of freſh-water pirates, as ſhe lay at anchor in the Thames. 
At the trial at Guildhall, at the fittings after Trinity Term laſt, 
before Lord Mangold, the defendant's counſel reſted his defence 
upon the firſt part of the ſirſt ſeQion of the 7 Geo. 2. C. 15, which 
enacts, „that no perſon or perſons, who is, arc, or ſhall be, owner 
« or owners of any ſhip or veſſel, ſhall be ſubject or liable to an- 
“e {wer for, or make good to any one or more perſon or perſons, 
te any loſsor damage byreaſonof any embezzlement, ſecreting, or mak- 
&« ing away with, by the maſter or mariners, or any of them, of any 
&« gold, ſilver, diamonds, jewels, precious ſtones, or other goods or 
„ merchandize, which from and after the 24th une 1734, ſhall 
«he 
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tc be ſhipped, taken in, or put on board any ſhip or veſſel, beyond 
ce the value of the ſhip and freight.” And evidence was offered 
to prove, that one of the mariners was acceſſary in the robbery by 
giving intelligence. But Lord Mansfield was then of opinion, 
that the word embezzlement was not broad enough to cover this 
tranſaction, and therefore he directed the jury to find for the 
plaintiff to the whole amount of the dollars. 

The motion for a new trial, by Mingay, was ſounded on the latter 
part of the ſame ſection in the act, the words of which are more 
general, and comprehend, “ any act, matter, or thing, damage, 
« gr forfeiture, done, occaſioned, or incurred, from and after the 
« ſaid 24th June 1734, by the faid maſter or mariners, or any of 
« them, without the privity or knowlege of ſuch owner or owners, 
further than the value of the ſhip or veſſel, with all her appur- 
« tenances, and the full amount of the freight due, or to grow 
« due, for and during the voyage, &c,” 

Bearcrsſt, Lee, and Baldwin, for the plaintiff, took notice that 
this motion was ſounded on an aſhdavit that one of the mariners 
had informed one of the robbers, that if he would give him a 
ſhare, he would inform him of the day on which the money was 
to be ſent on board, and where it was placed, and that the ſame 
mariner afterwards ſhared the ſpoil. There is no doubt but that 
the owners of a ſhip are liable for the full amount of every loſs by 
robbery z and the only queſtion here is upon the 7 Geo 2. which 
ſays, that the owners {hall not be liable for more than the value of 
the ſhip and freight, in any caſe of embezzlement by the maſter 
or mariners; but in order to exculpate the owner, it ſhould ap- 
pear that one of the mariners was actually concerned in the rob- 
bery. Now, does this motion ſtate a caſe in which he could be 
proſecuted as a party? For it does not follow that becauſe one tells 
another where a treaſure is to be found, that a felony mult be 
committed: and if he is to be taken as one of the actors in point 
of law the conſequence mult be, he is guilty of felony; and then 
you mult ſhew that he is guilty of felony on the affidavits. Here 

he does not appear to be a principal in the robbery ; he is only an 
acceſſary after the fact, by receiving part of the goods ſtolen. As 
to the word & occaſioned,” it relates only to forſeiture. The 
words of the act exclude all idea of force: but tliis is exprelsly 
admitted to have been done by force. And it is laid down by 
Fefter, that a perſon who is charged with privately ſtealing mult 
be acquitted, if there be any evidence of force being uſed, 
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Mingay, in ſupport of the rule, relied on the latter part of the 
ſection above mentioned. | 
: again Tord MANSPIELD, Ch. J. The act of parliament is certainly 
Mircu* large enough to take in this matter. I decided it before on the 
"=+ firſt part of the ſection: the latter part was not relied on, or even 
mentioned at the tr:al. 


Willis, and Afhhurſt, Juſtices, concurred. 
Buller, J. This act is as ſtrong as poſſible, and was meant to 


protect the owner againſt all zreachery in the maſter or mariners, as 
appears from the clauſe in queſtion as well as the preamble of the 
act. It meant to relieve the owners of ſhips from hardſhips, and 
to encourage them; at the ſame time ſaying, that ſo far as you 
have truſted the maſter and mariners yourſelf, ſo far you ſhall be 
anſwerable ; which is to the value of the ſhip and freight. 

This man is an acceſſary both before and after the fact. If the 
argument for the plaintiff holds, it would confine it to the act of 
the mariner only : but ſuppoſe a mariner combined with three or 
four other perſons, there could be no doubt but that that would 


come within the proviſion of the ſtatute. 


20 


1785. 


Rule made abſolute. 


Wl! : ; . 
N N. B. The rule was made abſolute on payment of coſts, be- 
cauſe this motion was made on a new ground, not opened before 


— 


on the trial. 
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STOKES and another, OvrnsEERS of St. VE DAST's, other- 5 
3 | f 
wiſe FosTER, againſt Lewis and another, OvERSEERS ; 
of St. MicHazL Ur Qui. 

"4-96. Ts was an action for money paid, laid out, and expended, 
paid, laid by the plaintiffs to the uſe of the defendants. A 
t, and Fx 5 
— a, The queſtion aroſe upon the payment of a ſexton's ſalary, At : 


wall not li the trial, which came on before Lord Mangſield at the laſt fittings 
Wiien tlie . . 
mu in London, it appeared, that by the act 22 & 23 Car. 2. c. 11, 


moncy has 

b . 2 ve 2 * . * 1 
— you which was an additional aCt for rebuilding the city of London 5 
cabal cn, after the great fire, and uniting pariſhes, &c. amongſt others ; 


ent of the - - . 
— the pariſhes of &.. < edaſ”s and St. Michael le Quern were united; 
wheſe uſe it and that ſince that time, one ſet of officers had ſerved ſor the two 


is luppoſe — 4 
OVER 4 pariſhes, the election of whom had always been made at a joint 
| Leen paid, veſtry. That only nine vacancies in the office of ſexton had © 
. happened ſince, all of which had been filled up agrecably to this = 
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cuſtom. That in the year 1759, the ſexton's ſalary was fixed at 
20 J. per annum, which was agreed to be paid equally by both pa- 
riſhes, That the overſeers of Sz. Vedaſt's had paid the ſexton, 
who was laſt choſen, the whole ſum ; to recover a moicty of 
which this action was brought. | 

The defence ſet up was, that the laſt election of a ſexton was 
not a joint one; and that the pariſh of $7. Michael claimed a right 
of chooſing a ſeparate ſexton for themſelyes, of which they had 
given notice to the other pariſh. 

Lord Mansfield at the trial, being of opinion that this action 
did not lie, nonſuited the plaintiffs. 

Erſkine, Mingay, and Law, ſhewed cauſe againſt a motion 
which Sir Thomas Davenport had made for a new trial, 

One of the firſt principles of law is, that an aſiumpft cannot be 
raiſed by paying the debt of another ag] his will, The preſent 
plaintiffs have here paid this money in their oꝛun wrong, after no- 
tice from the other pariſh that they meant to diſpute the right, 
and to elect a ſexton of their own, If any party was aggrieved 
here it was the ſexton, and he might have brought his action 
againſt the pariſh who refuſed to pay their quota, 

Sir Thomas Davenport, Benrersft, and Chambre, in ſupport of 
the rule, ſaid, that they had offered to give evidence that a joint 
veſtry did meet on the 17th February 1784, when the ſexton was 
choſen, after the notice on the 11th that the other pariſh would 
not meet. Therefore, although there was notice that they would 
meet, yet if they did actually meet, the Court would not conſider 
now whether the meeting was perſeCtly formal and regular ; that 
was a proper circumſtance for the jury to decide. If there is a 
joint obligation to pay a debt, one party may pay the whole, and 
bring an action for the moiety, even with the diſſent of the other 
party. Whether this was a joint obligation ſhould alſo have 
been left to the jury. 

Lord MaxsFiELD, Ch. J. All the argument is beſide the queſ- 
tion. The merits of this election are not material here, and the 
validity of the meeting on the 15th is not to the purpoſe. The 
facts that gave riſe to the queſtion are not diſputed: the diſpute 
ariſes concerning the election of a ſexton, and the way of trying 
it is by refuſing to pay the ſexton elected; the whole is noto- 
riouſly in litigation. Under theſe circumſtances, therefore, one 
pariſli paid the quota of the other in ſpite of their teeth: then 
can it be ſaid, that this action for money paid, laid out and ex- 
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pended, will lie? Certainly not. This action muſt be grounded 
either on an exprg/s or implied conſent: here is neither. Another 
ſtrong objection to this action is, that it is trying the right of the 
ſexton without his being a party to it, 

Willes, and Aſbhurſt, Juſtices, concurred, 

Burrer, J. If this were held to be a joint obligation, it would 
be ſaying that the ſexton might bring his action againſt one of 
the pariſhes for the whole ſum; which is not the caſe, 

Rule diſcharged (a). 
(a) Vide 11. Bl. Rep. C. B. 91, 2, 3, 4- 


— —— — 
DeLanty and another ag4in/{ STODDART. 


P ON a motion for a new trial by Bearcrs/t, 

BuLLeR, J. reported the following facts as they appeared 
upon the trial beſore him at Guildhall, 

This was an action upon the caſc to recover a loſs upon the ſhip 
Friendſhip, which the plaintiff, who was a merchant in the 1/7 
Indies, had ordered the defendant, wlio was his correſpondent in 
England, to get inſured “ at and from St. Kitt; to Londen,” and 
which the defendant had neglected to do. 

The following extracts from letters were read in evidence : 

From the plaintiff to the defendant, dated Sf. Kitts, zoth April 
1741, ſaying “ he ſhould purchaſe a ſhip, and offering the de- 
« fendant a ſhare.” 

From the plaintiff to the defendant, dated Sg. Kittie, 4th May 
1781, ſaying, © he had purchaſed the ſhip, but had only a ſhare 
ein it himſelf; the reſidue being divided into three or four more 
« ſhares, one of which he had reſerved for the defendant, in caſe 
« he would wiſh to be concerned; and directing an inſurance 
te upon the ſhip * at and from S/. Kits to Landon, warranted to 
e fail with convoy.” 

From the plaintiff to the defendant, 14th June 1781, St. Kitts, 
6e The ſhip is loaden and will ſail on or before the firſt of Au- 
6g; you will therefore have the inſurance prepared. She is 
« called the Friendſhip.” 

From the defendant to the plaintiff, London, 28th June 1781. 
* If you purchaſe the ſhip you mention, I have no objection to 
& have a fourth, or a ſhare equal to yours.” | 

From the plaintiff to the defendant, St. Kitts, 34 July 1781. 
* I now inform you that the ſhip left port to take in her cargo. 
* She let go an anchor at Sd] Point; but as the wind blew frelh, 
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& ſhe drove out and could not come in again: ſhe was obliged to 
« go to St. Fiuflatia;, T hope you have not neglected to make the 
cc jnſurance for {ear of accidents.” 

From the defendant to the plaintiff, London, 19th July 1781, 
« The inſurance you ordered ſhall be done; but though you 
« mentioned the ſhip being ready for failing, you do not mention 
« her name, nor whether I am a part owner; ſo that I am en- 
« tirely in the dark.” 

From the plaintiff to the defendant, Sz. Kitts, 25th July 1781 
(received in London on the 14th September 1781). 

« As the ſhip Friendſhip did all in her power to get up from 
&« Sf. Huſtatia but could not, therefore I thought proper to ſell her, 
« which I did to Mr. Roſs of S“. Erfatia., I hope the inſurers 
« will not inſiſt on the premium; therefore hope you will withdraw 
« the inſurance, as I ſuppoſe the inſurers will not be liable.” 

From the plaintiff to the defendant, S/. Kitts, 26th July 1781 
(received in London on the 11th September 1781). © Mr, Refs 
« has purchaſed the ſhip Friend/bip, which you are directed to 
« inſure from &.. Euftatia to London ; but if the former inſurers 


e will not give up the premium, you may aſſign my intereſt in 


te that inſurance over to Mr. . | 

About the beginning of September, before the arrival of the two 
laſt letters, the defendant had gone into the country, and had left 
word with his clerk to open all letters. "Theſe letters were ſent 
after him into the country, and the defendant did not receive 
them in fact till the 24th September, 

From the defendant to the plaintiff, London, Auguſt iſt, 1781. 

« J ſhall make the inſurance ; I have already wrote you, 
6 that I ſhall cheerfully take part in the ſhip Friendſhip.” 


Entry in the defendant's book, 2d Auguft 1781. 


« Owners of ſhip {riend/bip debtors for inſurance on ſhip 
c and freight, from Sz. Kitts to London, warranted to 
« depart with convoy on or. before the firſt Augy/, at 
66 12 per cent.” 


While the defendant was in the country, Rœſ's agent enquired 
at the defendant's to know whether the inſurance had been ef- 
fected, and was told by the clerk, that he believed it was. The 
premium was then as high as 40 guineas on ſhips in the ſame fleet, 
and the defendant, immediately upon coming to town, cancelled 
| C4 the 
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the inſurance in his books; but the news of the loſs had arrived 
at Lloya's ſeveral hours before that time. 

It alſo appeared that the ſhip Friendſbip had failed the firſt of 
Auguſt from St. Euftatia with the convoy, and that ſhe had after- 
wards foundered at ſea, That St. Eigſatia is in the direct road to 
Lon jon from St. Kilise, and the convoy from Sf. Kitts always 
looked into St, Eu/tatia, to take up any ſhips that might be there. 
That if the Friendſbip had ſuiled from St. Kitts, ſhe muſt have 
gone by St. Euftatia, but would not have ſtopped there. That 
when ſhe was driven to 87. Higſtatia, after making ſeveral efforts 
to get back to 87. Kitts to finiſh her loading, and finding ſhe 
could not ſucceed, ſhe then took in the reſt of her loading at Sz, 
Eulalia. 

Mr. J. BuLLER then took notice that four points had been 


made at the trial. 


, That ſuppoſing the plaintiff had a right to recover anything, 


it could not be the whole, as thedefendant had taken a fourth part; 
but the anſwer he had given it at Gui/dhall was, that the argument 
did not hold with regard to R, who had purchaſed the whole, 

2dly, Whether the defendant had actually accepted the inſur- 
ance ? He had no doubt upon that point alſo, 

3dly, Whether on account of the letter of the 25th July 1981, 
the defendant had not a right to retract the inſurance? He was 
of opinion, that whether the defendant had a right or not, he did 
not do it in fact, till it was too late. 

th, Which was the great point of doubt whether there had 
been a deviation, 

The jury found a verdict for the plaintiffs, 1500 J. W 

Aſter argument by counſel, 

Lord MaxsFIELD, Ch. J. The only queſtion is, whether this 
is the ſame voyage as that intended to be inſured. As to the other 
points, the defendant aCted wrong in not obeying the orders of 
his correſpondent, He acted under a maſk ; he ought to have 
made tlie policy, and he told his correſpondent that he had in- 
ſured, whereas it was only an inſurance of his own, by an entry 
in his books; and as to his concealing it, there is no colour for 
maintaining it, With regard to the queſtion about a fourth of 
the ſhip, it is very doubtful whether the defendant accepted it ; 
no money was paid by him, and if he had a right to a fourth, this 
verdict would not preclude him; but it appeared that he entered 
the premium for the whole in his books, F 

The 
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The great queſtion is, whether there was a deviation ? and 
that depends on the evidence. 

If a ſtorm drive a ſhip out of her voyage into any port, and be- 
ing there, ſhe does the beſt ſhe can to get to her port of deſtination, 
ſhe is not obliged to return back to the point from whence ſhe 
was driven: but here the witneſſes ſay, the tried to get back to 
S:. Kitts, and could not; and it is a much eaſier navigation to go 
directly from St. Euſtatia to London, than to go back to St. Kitts 
firſt. And as to the taking in the cargo at St. Eiſtatia, I do not 
find that the ſhip loſt any time by it. Every thing ſhould be im- 
puted to the ſtorm which was in reality done and occaſioned by it. 
This is the only point on which I had any doubt; and it required 
ſome conſideration. It was a queſtion which was proper to be 


left to a jury, whether this was the ſame voyage or not; and they 


have determined it. 
WII IXS, J. My only doubt is, whether this was the ſame voyage 


inſured. So far as the ſhip was driven by ſtreſs of weather, ſo far 
there is an exception. When ſhe was driven to &. Euftatia, ſhe 
attempted to get back to St. Kitts; but I do not find that ſhe 
made any attempt to get to London at that time, When ſhe was at 
St. Euſtatia, the owner of the ſhip ſold her to R, who loaded her 
afreſh with tobacco inſtead of ſugar, which was to have been her 
original cargo; ſo that there was a new cargo, a new owner, and 
a new voyage. In theſe caſes we lean very much to deviation. In 
a caſe (a) lately determined m this Court it was held, that going 
to Beaumaris, though only a few leagues out of the way, was a 
deviation. It ſtrikes me as a caſe of ſome difficulty : perhaps the 
jury had not enough evidence laid before them to determine up- 
on ; for there is nothing ſaid on the part of the defendant as to 
the uſual courſe of the voyage. The riſk was certainly increaſed 
by the ſhip's continuing at Sf, Zyfatia ſo long; for the inſurance, 
if good at all, was good all the time ſhe lay by at S?. Euftatia, and 


| the might have continued there much longer. In my opinion, it 


is very well worth the re-conſideration of a jury. 

ASHHURST, J. This ought to be conſidered as the ſame voyage 
inſured, Wherever a ſhip is driven by ſtreſs of weather out of 
her own port into another, that ſhall not be conſidered as a devia- 
tion, Here the ſhip was forced by ſtreſs of weather to go to &.. 
Euflatia, and being there, ſhe endeayoured ſeveral times to get 
back to St. Kitts, but without effect. In fact it was better for the 
parties that the cargo ſhould be completed at St. Zuftatia. Her 


(a) Hibbert and others aſſignees of Barber v. Plyn. 
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continuing at $:. Euflatia rather diminiſhed the riſk than other- 
wiſe ; becauſe, if ſhe had gone back to Sz. Kitts, it would have 
taken up a longer time. If then every thing was done that could 
be done under ſuch circumſtances for the benefit of the adven- 
ture, this ſhall not vacate the policy. ? 
As to the other point concerning the intereſt of the parties, this 
is not the plaintiff's action. it is the action of Roſs. A policy cer- 
tainly muſt be transferred: forthougha choſe in action cannot in law 
be aſſigned, yet in equity it may; therefore we will permit the ac- 
tion to be brought by truſtees, There was an agreement between 
the plaintiff and Ry that the policy ſhould be transferred, becauſe 
Roſs's agent enquired whether the inſurance had been effected; and 
I think the plaintiff had intereſtenoughto found the action upon (a). 
 BuLLER, J. It has been much relied on in this caſe, that there 
was a change of property ; but that, in my opinion, makes no 
difference. Then laying that out of the queſtion and ſuppoſing 
the ſhip as not being ſold to Ree, I will firſt conſider whether 
this is a different voyage, But that cannot be, as it would be con- 
trary to the evidence. Neither is it true that the veſſel afterwards 
purſned the ſame voyage by accident ; for that part of the cargo 
which ſhe took in at Sz. Niue continued on board her the whole 
time, and the original intention of the ſhip's coming to London 
was likewiſe continued: the parties never thought of a different 
voyage. But it is ſaid, that ſhe took in another cargo at St. Eu- 
fatia, What ſays the evidence? Where a captain has not taken 
in a full cargo at Sz. Kitts, it is uſual to take in the reſt at Sz. Zu- 
latia; ſuch was proved to be the cuſtom of the voyage; and it 


was proved that on a vuntary act of the captain's going to Sr. 


Euftatia, the policy would have protected the ſhip during her ſtay 
there; afertiori will it, where the thip was driven there by ftreſs of 
weather. As to the defendant's not being prepared at the trial to 
anſwer the uſage, he ovght to have come prepared for that which 
was the giſt of his defence. Then was the riſk altered ? had it 
been ſo, it was in the defendant's power to have proved it: but 
there was no proof that it was altered. Part of the ſame cargo 
continued; nor does it appear that they meant to alter the cargo: 
for the endeavoured to get back to St. Kitts to take in the reſt, 
but was prevented by ſtorms, I think the riſk would in reality 
have been much greater, if ſhe had gone back ; for ſhe muſt 
have come by the way of Sr. Eufatia again in her paſſage home. 
The part of the cargo which was taken in at the time the ſhip was 
driven from S.. Kitts had been already paid for by the defends 


(a) Pop. 747. 
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ant : even this would not have been paid for by the defendant, if 
he had conceived that the voyage had been at an end. Another 
circumſtance is very ſtrong; all the other policies on the ſame 
voyage have been paid. With regard to the fourth ſhare, there 
is no queſtion on it, for the policy is to be conſidered as for the 
benefit of Re; and he recovers nothing more than he has loſt. 
Even if it had not been aſſigned, it would have been the ſame 
thing : for ſuppoſing the defendant to have taken the fourth part, 
ſtill he was indebted to the plaintiff for it; and if the plaintiff re- 
cover only three fourths in this action, he may recover the re- 
maining part in an action for goods fold and delivered: but it 
appears to be very doubtful on the letter, whether he had ac- 
cepted the fourth part or not. As to the policy being ſubſe- 
quently cancelled, it does not appear; for there muſt be ſome act 
done before the loſs is known to ſignify ſuch cancelling ; and if 
no act be done, things muſt be taken to remain as they were. 

ints I think the verdict is right. 
©, N . Rule diſcharged. 


FORWARD againſt PITTARD. 


HIS was an action on the cafe againſt the defendant as a 
common carrier, for not ſafely carrying and delivering the 
plaintiff's goods. This action was tried at the laſt Summer 
Aſſizes at Dorcheſter, before Mr. Baron Perryn, when the jury 
found a verdict for the plaintiff, ſubject to the opinion of the 
Court on the following caſe : 


&« That the defendant was a common carrier from London to 
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&« Shaft/bury. That on Thurſday the 14th of October i784, the plain- Proyed bythe 


* tiff delivered to him on Weyhil! i2 pockets of hops to be carried 
« by him to Andover, and to be by him forwarded to Shaft/bury by 
« his public road waggon, which travels from London through An- 
« dove; to Shaftſbury. That, by the courſe of travelling, ſuch wag- 
<* gon was not to leave Andover till the Saturday evening following. 
* 'That in the night of the following day after the delivery of the 
« hops, a fire broke out in a booth at the diſtance of 100 yards 
* from the booth in which the defendant had depoſited the hops, 
te which burnt for ſome time with unextinguiſhable violence, and 
te quring that time communicated itſelf to the ſaid booth in which 
e the defendant had depoſited the hops, and entirely conſumed 
ce them without any actual negligence in the defendant, 'That the fire 
* was not occaſioned by lightning.” 
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N. Bond for the plaintiff, The queſtion is, whether a carrier 
is liable for the loſs of goods occaſioned by fire, without any neg- 
ligence in him or his ſervants. The general propoſition is, that 
a carrier is liable in all caſes, except the loſs be occaſioned by the 
act of God, or the King's enemies (a). And this doctrine has 
lately been recognized by this Court, in the caſe of the Company 
of the Trent Navigation v. Wood (b). The only doubt is on the 
conſtruction of the words © the act of God.“ It is an effect im- 
mediately produced without the interpoſition of any human cauſe, 
In Amies and Stephens (c), theſe words were held to include the 
caſe of a ſhip being loſt by tempeſt. In the books, under the 
head of « waſte,” there is an analogous diſtinction to be found: if 
a houſe fall down by zempe/, or be burned by /ightning, it is no 
waſte ; but burning by negligence or miſchance is ve (d). 

Before the 6th of Aune (e) an action Jay againſt any perſon in 
whoſe houſe a fire accidentally began: this ſhews that an acci- 
dental fire was not in law conlidered as the act of God; but the 
perſon was puniſhable for negligence. Suppoſe a fire happens 
in a houſe where there are different lodgers, each of whoſe lodg- 
ings is conſidered as a ſeparate houſe : if the fire be communi- 
cated from one lodging to another, and the Court ſay the firlt fire 
was the aCt of man, at what time will it be ſaid that it ceaſes to be 
the act of man and commences to be the act of God? if it were 
not the act of man in the ſirſt houſe, it is impoſſible to draw the 
line. In the caſe of the Company of the Trent Navigation and 
Mood, Lord Mansfield Taid, “ By the act of God is meant a na- 
& tural, not merely an inevitable, accident.” 

If it be contended for the defendant, that it is here ſtated that 
there was no ctual negligence, that will not ſerve him; for this 
atlion was not founded in negligence, Lord Felt ſays, there are ſe- 
veral ſpecies of bailments, and different degrees of liability an- 
nexed to each : and a carrier is that kind of bailee, who is an- 
ſwerable though there be no actual negligence. 

Brough, for the defendant, obſerved, that the point in this caſe 
was not before the Court in any of the caſes cited. The general 
queſtion here is, whether a carrier is compellable to make ſatiſ- 
faction for goods delivered to him to carry, and deſtroyed by mere 
accident, in a caſe where negligence is ſo far from being imputed 
to him, that it is expreſsly negatived ? This action of a 
muſt be conſidered as an action founded on what is called the 


(a) Lord Raymond, gog. 1 Wi. 281, (b) Eaft. 25 Geo. 3. B. R. (c) 1 Srra. 128. 
(4) Co. Liti. 53. a, b. Ann. c. 31, 10 Ann. c. 14. 
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enſtom of the realm relating to carriers. And from a review of all 
the caſes on this ſubject it manifeſtly appears that a carrier is on- 
ly liable for damage and loſs occaſioned by the as or negligence of 
himſelf and ſervants, that is, for ſuch damage and loſs only as hu- 
man care or foreſight can prevent; and that there is no implied 
contract between him and his employers to indemnify them againſt 
unavoidable accidents. The law with reſpect to land carriers and 
water carriers is the ſame. Rich v. Kneeland, Cro. Fac. 330. 
Hob. 17. 5 Burr. 2827. | 

In Vid. 27. The declaration, in an action againſt a waterman 
for negligently keeping his goods, ſtates the cuſtom relative to 
carriers thus, © ab/que ſulſtractione, amiſſione, ſeu ſpoliatione, portare 
« tenentur, ita quod pro defeftu dictorum communium portatorum ſeu 
« ſervientium ſuorum, hujuſmodi bona et catalla eis fic ut prefertur 
« deliberata, non fint perdita, amiſſa, ſeu ſpoliata.“ It then ſtates 
the breach, that the defendant had not delivered them, and “ pro 
&« defeftu bone caſtodie ipſius defendentis et ſervientium ſuorum per- 
« ita et amiſſa fuerunt.” In Brownl. Red. 12. the breach in a de- 
claration againſt a carrier is, © defendens tam negligenter et impro- 
« vid? cuſtodivit et carriavit, &c.” In Clift. 38, 39. Mod. Intr. 
91, 92. and Herne 76. the entries are to the ſame effect. In Rich 
and Kneeland (a), the cuſtom is ſtated in a ſimilar way: and in 
the Exchequer Chamber it was reſolved, © that though it was laid 
« as a cuſtom of the realm, yet indeed it is common law.”. On conſi- 
dering theſe caſes, it is not true that © the act of God, and of the 
« King's enemies,” is an exception from the law, For an exception 
is always of ſomething comprehended within the rule, and there- 
fore excepted out of it: but the act of God and of the King's 
enemies is not within the law as laid down in the books cited. 

All the authorities cited by the counſel for the plaintiff are 
founded on the dictum in Coggs v. Bernard (b), where this doctrine 
was firſt laid down: but Lord Hali did not mean to ſtate the pro- 
polition in the ſenſe in which it has been contended he did (tate 
it. He did not intend to ſay, that caſes falling within the reaſon 
of what are vulgarly called & acts of God,” ſhould not alſo be good 
defences for a carrier. After ſaying (e) © the law charges the per- 
« ſons, thus intruſted to carry goods, againſt all events, but the acts 
& of God and of the enemies of the King,” he proceeds thus, “ for 
&« though the force be never ſo great, as if an irreſiſtible multitude 
&« of people ſhould rob him, nevertheleſs he is chargeable. And 


(a) Heb. 17. (b) 2 Lord Raymend gog. (c) Lord Raymond 918. 
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1785. ec this is a politic eſtabliſhment, contrived by the policy of the lavy 
— for the ſafety of all perſons, the neceſſity of whole affairs oblige 
For van « them to truſt theſe ſorts of perſons, that they may be ſafe in 
PitTaxy. © their ways of dealing; for elſe theſe carriers might have an op- 


« portunity of undoing all perſons who had any dealings with 
« them, by combining with thieves, &c. and yet doing it in ſuch 
te aclandeſtine manner, as would not be poſſible to be diſcovered.” 
As Lord Holt therefore ſtates the reſponſibility of carriers in caſe 
of robbery to take its origin from a ground of policy, he could 
not mean to ſay, that a carrier was alſo liable in caſes of acci- 
dents, where neither combination or negligence can poſſibly exiſt, 
It appears from the Doctor and Student (a) that, at the time 
that book was written, the carrier was held liable for robberies 
which diligence and foreſight might prevent. And what is there 
ſaid agree» preciſely with the cuſtom ; and does not bear hard on 
the carrier. If he will cravcl by night, and is robbed, he has no re- 
medy againſt the hundred; for then he is not protected by the 
ſtatute of Minton, and he ought to be anſwerable to the employer. 
If he travel by day and is robbed he has a remedy. Now the car- 
rier may not perhaps be worth ſuing ; and the employer may 
bring the action againſt the hundred in his own name; which 
aCtion he would be deprived of, if the carrier travelled by night. 
There is not a ſingle authority in all the old books which ſays 
that a carrier is reſponſible for mere accidents, He only engages 
againlt ſubftrafion, ſpoil, and bs, occaſioned by the gelt of Him- 
ſelf or his ſervants. "Theſe words plainly point at as to be done, 
and omiſſron of care and diligence. But in the preſent caſe there ts 
no act done; and there cannot be ſaid to be any omiſſion of care 
and diligence, fince they could not have prevented the calamity. 
Lord Holt, in Coggs v. Bernard, ſeems to have traced, with great 
attention, the different ſpecies of bailments. He cites many paſſages 
from Brafon, who has nearly copied them from Juſtinian. So that 
it is probable, that the cuſtom relating to carriers took its origin 
from the civil law as to bailments. Now it is obſervable that in no 
one caſe of bailment is the bailee anſwerable for an accident : he is 
only liable for «vant of diligence. The only difference in this reſpect 
between the civil and the Eugliſb law is, that the former (6) diſ- 
tinguiſhes between the different degrees of diligence required in 
the different ſpecies of bailment; which the latter does not. 
In all the caſes to be found in our books, may be traced the true 
ground of liability, neg/igence. If the law were not as is now 


(% Juſtin, lib. 3. 15. & 2, 3, 4. Tit. 35. K. 5. 
| con- 


(a) Dial. 2. c. 38. b. 270. 
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contended for, the queſtion of negligence could never have ariſen; 
and the caſe of robbery could not have borne any argument; 
whereas the caſe of Mors v. Slue (a) came on repeatedly before 
the court, and created very conſiderable doubts. 

In the caſe of Dale v. Hall (b), and the proprietors of the Trent 
Navigation v. Weed, there were clear facts of negligence. In the 
firſt, the rats gnawed a hole in the hoy, which undoubtedly might 
have been prevented. And in the other, each of the judges, in 
giving his opinion, ſaid there was negligence. | 

In the year books (c), there is a caſe of an action againſt a wa- 
terman for overloading his boat ſo that the plaintiſf's horſe was 
drowned. This cafe is recognized in lian v. Lhyd (d), where 
it is ſaid © it was there agreed that if he had not ſurcharged the 
« boat, although the horie was drowned, no action lies, not- 
« withſtanding the aſump/it : but if he ſurcharge the boat, other- 
& wiſe; ſor there is default and negligence in the party.” The Court 
in 22 A. 41. ſaid, © it ſeems that you treſpaſſed when you ſur- 
c charged the boat, by which the horſe periſhed.” The ſame 
caſe is to be found in 1 Rs. Abr. 10. pl. 18. Bro. Tit. Action ſur 
le Caſe 78. And it is alſo recognized in Millianis v. Hide and 
Ux. Palm. 548. | 

In Winch. 26. To an action againſt a carrier, there is a ſpecia 
plea that the inn in which the goods were depoſited was burned 
by fire, and that the plaintiff's goods were at the ſame time de- 
{troyed, without the default or neglect of the defendant or his 
ſervants. To this the plaintilf demurred, not generally but ſpe- 
cially, & that the plea amounted to the general ifſue.” 

In all actions founded in negligence, the negligence is alledged 
and tried, as a fad ; as in actions againſt a farrier, ſmith, coach- 
man, &c. It is the conſtant courſe in ſuch actions to leave the 
queſtion of negligence to the jury. It appears in Da//ton v. Jan- 
ſon (e), that the defendant formerly uſed to plead particularly to 
the neglect. In 43 Edu. 3. 33. Clert's Aid. . Mod. Intr.gg. and 
Brown. Red. 101. which were actions founded in negligence, the 
negligence is traverſed, Now a traverſc can be only of matter of 
fact. And here negligence is expreſsly negatived by the caſe. - 

However, if the court ſhould be of opinion, that the carrier is 
anſwerable for every loſs, unleſs occaſioned by the act of God, or 
the King's enemies, he then contended that, as the act of God 
was a good ground of defence, this accident though not within the 
words, was within the regen, of that ground. It cannot be ſaid 


(a) 1 Vent. 190. 23%, (J) 13.283. (c) 22 41. (4) & W. J:n:s, 180. 
(e) 5 Mad. go. 77 7 
that 
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that misfortunes occaſioned by lightning, rain, wind, &c. are the 
immediate acts of the Almighty: they are permitted but not di- 
rected by him. The reaſon why theſe accidents are not held to 
charge o carrier, is, that they are not under the control of the con- 
tracting party; and therefore cannot affect the contract, inaſ- 
much as he engages only againſt thoſe events, which by poſlibi- 
lity he may prevent. Lord Bacon, in his Law Tracts, commenting 
on this maxim, Reg. 5. necefſitas inducit privilegium quoad ura pri- 
wata, ſays, * the law charges no man with default where the act is 
« compulſory and not voluntary, and where there is not a conſent 
« and election; therefore, if either there be an impoſſibility for 
« man to do otherwiſe, or ſo great a perturbation of the judg- 
« ment and reaſon, as in preſumption of law man's nature can- 
« not overcome, ſuch neceſſity carrieth a privilege in itſelf,” Ne- 
ceſſity, he ſays, is of three ſorts, and under the third, he adds, 
« If a fire be taken iii a ſtreet, I may juſtify pulling down the walls 
« or houſe of another man to ſave the row from the ſpreading of 
« the fire,” Now in the preſent caſe, if any perſon, in order to 
ſtop the progreſs of the flames, had inſiſted on pulling down the 
booth wherein the hops were depoſited, and in doing this the 
hops had been damaged, the carrier would not have been liable to 
make good ſuch damage; for it would have been unlawful for 
him to have prevented the pulling down the booth. 

It is expreſsly found in the preſent caſe, that the fire burnt with 
unextinguiſhable violence. The breaking out of the fire was an 
event which God only could foreſee. And the courſe it would 
take was as little to he diſcovered by human penetration, 

Bond in reply. There are ſeveral ſtrong caſes where there could 
not be any negligence. It is not ſuſſicient in theſe caſes to nega- 
tive any negligence; for every thing is negligence which the law 


does not excuſe (a). And the queſtion here is, is this a caſe 


which the law does excuſc ? In Ge v. Clinkard (cited in Will, 
282.) there was all poſſible care on the part of the defendants. The 
judgment in the caſe of (5) Gibbon v. Peyton and another, which 
was an action againſt a ſtage-coachman for not delivering money 
lent, is extremely ſtrong: there Lord Mansfield ſaid (c), &a com- 
mon carrier, in reſpect of the premium he is to receive, runs the 
* riſk of them, and muſt make good the loſs, though it happen 


«* without any fault in him; the reward making him anſwerable 
« for their ſafe delivery,” 
(a) 2 1:7. 292, 


(% 4 Burr, 2298, (c) 4 Burr. 2300. 


That 
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That a carrier was liable in the caſe of a robbery was firſt held 
in g Ed. 4. Pl. 40. 
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A bailee only engages to take care of his goods as his own, and * — 
55 rot anſwerable for a robbery ; but a carrier inſures, 1 Ventr. Pr Traun. 


190. 238. Sir T. Raym. 220. S. C. 1 Mad. 85. 

In Barclay and Heygena (a), which was an action againſt a maſ- 
ter of a ſhip to recover the value of ſome goods put on board his 
ſhip in order to be carried to St. Sebaſtian; it was proved that an 
irreſiſtible force broke into the ſhip in the river Thames, and ſtole 
the goods; yet the deſendant was held auſwerable. In Sutton 
and Mitchel (), the queſtion was not diſputed as far as to the 
value of the ſhip and freight. | 

There is nodiſtinction between that caſe and a land carrier. And 
there can b2 no hardſhip in theCourt's determining in favourof the 
plaintiff; for when the law is once known and eſtabliſhed, the 
parties may contract according to the terms which it preſcribes. 

As to negligence being a matter of fact; that is anſwered by the 
deciſion in the Company of the Trent Navigation againſt Mood. 

Lord MansriELD. There is a nicety of diſtinction between 
the act of God and inevitable neceſſity, In theſe cafes actual ne- 
gligence is not neceſſary to ſupport the action. Cur. adv. vult. 


Afterwards Lord Mansfield delivered the unanimous opinion 


ol the Court. 

After ſtating the caſe—The queſtion is, whether the common 
carrier is liable in this caſe of fire ? It appears from all the caſes 
for 100 years back, that there are events for which the carrier is 
liable independent of his contract. By the nature of his contract, 
he is liable for all due care and diligence; and for any negligence 


he is ſuable on his contract. But there is a further degreè of re- 


ſponſibility by the cuſtom of the realm, that is, by the common 
law ; a carrier is in the nature of an inſurer. It is laid down that 
he is liable for every accident, except by the act of God, or the 


King's enemics. Now what is the act of God? I conſider it to 


mean ſomething in oppoſition to the act of man: for every thing 
is the act of God that happens by his permiſſion ; every thing, by 
his knowledge. But to prevent litigation, colluſion, and the ne- 
ceſſity of going into circumſtances impoſſible to be unravelled, the 
law preſumes againſt the carrier, unleſs he ſhews it was done by 
the King's enemies, or by ſuch act as could not happen by the in- 
tervention of man, as ſtorms, lightning, and tempeſts. 


(a) E. 24 C. 3. B. R. (6) At the fittings at Guildhall after Tr. 25 C. 3. Vide ante, 18. 
Vor. I. — If 
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If an armed force come to rob the carrier of the goods, he is 
liable: and a reaſon is given in the books, which is a bad one, 
viz. that he ought to have a ſufficient force to repel it: but that 
would be impoſſible in ſome caſes, as for inſtance in the riots in 
the year 1780. The true reaſon is, for fear it may give room for 
colluſion, that the maſter may contrive to be robbed on purpoſe, 


and ſhare the ſpoil. 


ning. 
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mode of en/oying the land, there he is a trader. 


In this caſe, it does not appear but that the fire aroſe from the 
act of ſome man or other, It certainly did ariſe from ſome act of 
man; for it is expreſsly ſtated not to have happened by light- 
The carrier thereſore in this caſe is liable, inaſmuch as he 


is liable f table accident. 
Is liable for inevitable Judgment for the plaintiff (a). 


(a) Vid. Garſide v. the Proprietors of the Trent Navigation, poſt, 4 vol. 581. 


WzLLs againſt PARKER in Error. 


HIS was an action of treſpaſs for ſeizing and taking the 
plaintiſf's goods, Sc. in the Court of Common Pleas, 

The defendant pleaded 1, the general iſſue; and 2dly, that 
they were taken by virtue of the ſtatutes againſt bankrupts. Re- 
Jication de injurid ſud proprid, Wc. z on which iſſue was Joined. 

At rhe trial, which came on before Lord Loughborough at Guild- 
hall, the jury found this ſpecial verdict: That Parker was the 


&« occupier of a certain farm, containing, among other things, 8 


&« acres of land in the pariſh of Croydon in Surry, as tenant there- 
ce of, for a term of ycars not yet expired, to the Archbiſhop of 
ce Canterbury, at the yearly rent of 221. 6s. 8d. That Parker the 


« fathex, tor more than 20 years before the year 1768, and long 


te afterwards, held this farm. This farm deſcended to the ſon, who 
« has renewed. That one William Berand, for 20 years and 
ce more before the year 1768, had rented a certain brick ground, 
« parcel} of the ſaid farm of the ſaid J. Parker the father, the for- 
© mer tenant of the faid farm, and made and ſold bricks there. 
That Herand died in the year 1768; and upon his death, the 
„ preſent plaintiſſ, who had for ſome time before been in the 
joint occupation of the ſaid farm with his father, took the brick- 
ground into his own poſſeſſion; and then and there bought 
« certain materials and neceſſary things belonging to the ſaid 
«© Berand, who had alſo been uſed to make bricks; and that the 


« ſaid Parker continued to make bricks and tiles of the carth and 


&« clay ariſing from part of the land, ſo uſed as a brick-ground, at 


ce tlie 


ot 3 « LY — + ay * 
ore aA 


. — 0 & 
* 4 1 #5 * 22 


Ke: OT ES ae EO ng © id 0 MR 
7 OC Ae CAFES Cr ty 


— 
- 


. * * 5 = 2 . 
bs. x 2 "Ap 2-9 
* , * P * © es; Fe 


IN THE TWENTY-SINTH Yrar or GEORGE III. 


te the time of the demiſe, and bought ſand and fuel, which were ne- 


tc cefſary ingredients for converting the earth and clay into bricks and ——— 


« ziles, And that during the time the within named J. Parker 
&« ſo made and ſold bricks and tiles, he was ereCting buildings 
« and making repairs unto the ſaid farm, in which a part of the 
« bricks and tiles ſo made were expended. That the ſaid F. Parker 
te continued to ſell bricks and tiles ſo made by him until the time 
tc of his abſconding. That on the 17th January, 1783, Parker 
ic abſconded. That a commiſſion of bankrupt iſſued againſt himz 
« that on the 10th March, 1783, Parker was declared a bank- 
« rupt, Sc. that the commiſſioners ſeized all his eſfects, c.; 
ce that aſſignees were choſen. That Wells was the meſſenger under 
cc the ſaid commiſſion duly appointed; and that he, by order of 
te the aſſignees, ſeized the ſaid goods, &c. mentioned in the de- 
« claration, being then in the poſſeſſion of the ſaid J. Parker. 

« If Parker be not within the ſtatutes againſt bankrupts, then 
te they convict Wells of the treſpaſs : but if the Court ſhall be of 
« opinion that he came within the bankrupt laws, then a verdict 
« for the defendant.” 

The Court of Common Pleas were of opinion that he was not 
ſubject to the bankrupt laws; and gave judgment for the plain- 
tiff (a). 

It was removed into the King's Bench by writ of error, and 
was argued laſt Trinity Term by Morgan for the plaintiff in er- 
ror, and Palmer for the defendant z and this Term by Mingay for 
the plaintiff, and Erſtine for the defendant. 

Mingay for the plaintiff in error, contended that this ſpecial 
verdict was ſo ambiguous that the Court ought to ſend it back to 
be reſtated ; for it is found © that ſand and fuel were neceſſary 
« ingredients for converting the carth and clay into bricks.” But 
an ingredient is a thing which is mixed with the thing itſelf: 
now fire is not an ingredient. But if the Court ſhould think the 
verdict ſufhciently plain to ground their deciſion on it, then the 
queſtion for their conſideration would be, whether a perſon con- 
verting his own Heil into bricks in the manner mentioned in the 
verdict, be not a trader ? 

The law has been extended far enough in the caſes of the coal 
and alum works. 'Thoſc caſes were determined on the idea that 
the commodities came to market exactly in the ſame ſtate in which 
they were dug out of the earth; and could not be uſed in any 


fa) Cioke's Bankrupt Laws, 40. 
D2 other 
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other manner. But in this caſe, the brick earth may be uſed in 
ſome other way; it may be turned to arable or graſs land. In the 
caſe where a man made tiles in his own land, and bought lead 
for glaziiq them, he was determined by Lord Manffeld, who tried 
the cauſe at Letter, ro be a trader, In the cafe of Watkins againſt 


*Cordel (a), which was a queltion whether the maſter of an iron 


foundery could be a bankrupt ? Lord Mansfield ſaid that the 
owner of land merely preparing the produce of it for market is 
not a trader, as in the caſe of the alum works: but where the 
eſtate is made the baſis of a manufacture, as in the cafe of a brick- 
maker, that would make the owner a trader, He then cited 
Port v. Turton and ovhers, aſſiguces of Sparrow. 2 Will. 172. 
Mayhew and Archer, 1 Stra. 513. 4 Burr. 2064. Bro. Abr. 313, 
J Vin. Abr. 5 f. ſ. 4. Hughes's Abr. 325. In the caſe of the 
alam works, Lord Monsfe/d went on the idea that lime was uſed 
only in preparing the alum, but it did not make part of the alum 
when carried to market for ſale. 

Erſkine, for the defendant, ſubmitted two propoſitions. to the 
Court, 

1ſt, That abaying and ſelling, in order to enjoy property in the 
molt beneficial manner to the owner, is not a trading within the 
ſtatutes; unleſs where ſuch buying and felling is neceſſary to carry 
on ſome branch of trade and manufacture to an extenſive amount, 
and where the court cannot but ſee it is done with a view to trade, 
and not as the means of enjoying his property more beneficially, 

As a corollary to this; where it is a man's object, having a con- 
ſiderable eſtate, to enjoy it different ways, the purchafe of ſmall 
ingredients, (that is of a ſecondary kind,) whether they become 
component parts or not, will not make a mar a trader. 

2dly, That to render a p: rlot a trader within the ſtatutes, there 
muſt be a buying and felling : and it muſt further appear that the 
ſpecific thing bought muſt be afterwards carried to market and 
told, though perhaps hanged in ſubſtance; and not merely buy- 
ing one article to meliorate another not bought. 

As to the firit, on the ſuppoſition that there was no other in- 
gredient in the bricks made by Parker; buying and ſelling the 
intereſt of land is not within the meaning of the Legiſlature z as 
in the cafe of Port v. Turi9m, A line muſt be drawn between 
the land-owner and the merchant. Where a merchant for the 
purpoſe of carrying on his trade buys a piece of land, the land is 


(a) 19 C. 1. B. R. cited in Conbes Eankrupt Laws, 37. 
8 only 
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only an acceſſary: the principal, which is the trade, draws the ac- 
ceſſary after it, and the man may become a bankrupt. But where 
a land-owner buys ſome ſmall ingredients for the purpoſe of en- 
joying his land, he is no trader; there the land 1s the principal, 
and buying the accellary only, In this caſe the brick ground was 
only a ſmall part; there were 800 acres of farm land with it. 

The judgment in the cate E pete Harriſon (a) in Chancery is 
applicable throughout. 

In the caſe of Watkins againſt Cardel ; Watkins was a manufac- 
turer of pig- iron; he took the land as an acceſſary to his manufac- 
ture; in that light the Court regarded his trading, 

2lly, As to the mixture of any ingredient. 

It is not ſtated that he made bricks of the earth and other in- 
gredients purchaſed. For the ſand and fuel are only neceſſary 
for converting the clay into bricks. But ſand is not a neceſſary 
ingredient to make a component part of the bricks themſelves. And 
even if any ſand be mixed with the ſubſtance, that will not ſub. 
ject the party uſing it to the bankrupt laws; becauſe it is only 
acceſſary, and a collateral thing to the clay: clay is the principal 
ſubſtance. | 

In the caſe of Archer and Mayhew the extent of the ſale was 
material. 

Where a man has orchards and makes cyder from the produce 
of them, though he mix other ingredients with his apples, he 
cannot be liable to the bankrupt laws. $0 if a man make cheeſe, 
and buy ſalt and runnet, which are neceſſary to make it, he is 
no trader, 

In the caſe of Dally v. Smith ( the Court ſaid, the bankrupt 
laws ſhould not be extended too far. 

A merchant taylor who buys cloth, and all the other materials, 
may become a bankrupt on account of his extenſive credit : but a 
common working taylor, who buys no materials, cannot; becauſe 
the principal part of his trade is not buying. Vide 1 Salk. 10g. 

Mingay in reply. This man may be ſaid to have bought the 
earth of which the bricks were made. It is not like a common 
field which remains after the uſe of it : but this is conſumed in 
the uſe of it, and therefore he actually buys it. The word “e in- 
c predient” muſt mean a component part of the ſubſtance when 
made: for if it do not enter into the compoſition, it is no in- 
gredient. 


(a) Brown's Caſes in Chan, 173. (5) 4 Burr, 2148. 
D 3 Lord 
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Lord MaxsFIELD ſaid, on this argument, My great difficulty 
is how to diſtinguiſh the law from the fact. I ſee from the argu- 
ment and the judgment delivered by Lord Loughborough in the 
Common Pleas, the idea is, that if this trade be carried on as the 
mode of enjoying the land, he is not ſubject to the bankrupt Jaws: 
but if the land be taken as the means of carrying on trade, or for 


the purpoſes of manuſfaCture, then he may be a bankrupt. 
Cur. adv. vult. 


Lord MansFiELD now delivered the opinion of the Court. 
Aſter ſtating the facts, he ſaid he ſhould make two queitions : 

J, Whether, on this verdict, William Lerand was to be con- 
ſidered as a trader within the ſtatutes ? 

2dly, If William Berand were a trader, whether on this verdict 
the caſe of the plaintiff can be diſtinguiſhed, ſo as to make him 
no trader ? | 

As to the firſt : Brick-making for ſale, abſtractedly conſidered, 
is in fact carrying on a trade, and ſecking to live by the profits. 
Many things are neceſſary to be bought, which can only be paid 
for by the ſale of the bricks. 'The credit is given to no viſible 
fund, but merely on the ſpeculation of the profits expected to 


ariſe from the ſale of the bricks. 
But the objection is, that William Berand rented the brick- 


ground, and conſequently that the bricks were the produce of his 


own land. 

From the authorities that have been cited, and the reaſon af 
the thing, I take the true diſtinction to be this: If a man exer- 
ciſe a manufacture from the produce of his own land, as a nece/- 
fary or uſual mode of reaping or enjoying that produce, and bringing it 
advantageouſly to market, he ſhall ot be conſidered as a trader, 
though he buy the neceſſary ingredients and materials to fit it for mar- 
ket; as in the caſe of a farmer, who makes cheeſe on his own 
land, and who buys runnct and ſalt; or as in a caſe mentioned 
at the bar, where a man makes his own applcs into cyder, though 
there be an expence attending the operation, and though many 
things are to be bought, and ſome mixture, yet he is no trader 
for it is the uſual mode of enjoying land in tlie eyder counties. S0 
in the alum works, as determined, where tlie operation was 
proved to be the neceſſary and conſtant mode practiſed by the 
proprictors of alum works. Or like the caſe of the coal minez, 
where raiſing them out of the pit is as neceſſary to the enjoyment 
of the land, as threſ.ing corn, &c, | | | 


But 
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But where the produce of the land is merely the raw material of a 
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manufacture and uſed as ſuch, and nt according to the uſual mide =—— 


of enjoying the land; in ſhort, where the produce of the land is an 


Wert: 
ag aint 


inſignificant article in compariſon of the whole expence of the ma- Fanxkx, 


nufacture, there he ought to be conſidered as a trader. ' 
As this diſtinction turns on the nature and manner of exerciſing 
the manufacture, and the motive with which it is carried on, it 
depends ſo much on the light in which the jury ſee the tranſaction, 
and the law and the fact are ſo blended together, that it is hardly 
poſſible to diſtinguiſh them. And agreeably to Mr. J. Buller's 
direction in the caſe Ex parte Harriſon, when this cauſe came on 
before me at Croydon, I directed the jury that if they thought that 
Parker made bricks for bis own conſumption, though he ſold the 
ſurplus, they ought net to find him a trader: but if they thought he 
carried on the trade for public ſale, then, they ſhould find him a 
trader. And the jury upon that'trial (a) found him a trader, 


In this cafe W/i/ham Berand took the brick ground with a view 


and for the purpoſe of making bricks, and carrying on the trade 
for public ſale. The land produced nothing. The leaſe was 
merely a purchaſe of the clay, the ſame as if he had bought it at 
ſo much per load. He had nothing to do as a farmer ; his ſole 


object was making bricks for ſale. Therefore we think William 


Berand ought to be conſidered as a trader. 

2dly, If Berand were a trader, then whether the plaintiff's caſe 
can be diſtinguiſhed from his ? 

In 1768, on Berand's death, the plaintiff took poſſeſſion of the 
brick ground. He paid for the ſtock ; he carried on the trade in 
like manner; he made bricks for public ſale ; he lived with lis 
father, and had a joint occupation of his farm with the father, 
who was lefſee, and who ſuffered the plaintiff to take the brick 
ground ſolely. The father had no concern with the brick ground; 
was liable to none of the ſon's debts on that account; and there- 
fore the farm was as diſtinct from the brick ground then, as when 
Berand had it. The plaintiff had no intereſt in the farm till 
1780, when it devolved on him. But from the year 1768 he 
was permitted by his father, on Berand's death, to come in his 
place, and to carry on the trade of brick-making for ſale, as Be- 
rand had done for many years. The leaſe in 1780 was imma- 
terial: if he traded from 1768 till then, it was ſufficient ; for 


. during that time he occupied only the brick ground, and made 


(a) This cauſe was tried the firſt time before Lord Mansfield at Crrydon, 
D 4 and 
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and ſold bricks for public ſale. The plaintiff ated as Berand had 


done. Berand rented the brick ground as a mode of buying the 
clay. And whether the plaintiff rented the clay, or had it by 
gift froin his father, it makes no difference : on this verdict he 


muſt be conſidered as a trader. 


Judgment reverſed (a). 


(a) Vide poft, 783. 


TRUEMAN again} HURST. 


ACTION of aſumpfit. The firſt count in the declaration 

was on a promiſſory note for 10 J. given by the defendant to 
the plaintiff for board and lodging, and for teaching and inſtruct- 
ing the defendant in the buſineſs of hair-dreſſing. There were 
other counts for meat, drink, wathing, lodging, and other neceſ- 
ſary things; for work and labour; money paid, laid out, and 
expended ; and on an account flated. 

Plea, infancy. n 

Replication, for neceſſaries. To this there was a general de- 
murrer and joinder in demurrer. 

Marſhal for the defendant, before he took his exceptions, pre- 
miſed 1/8, That, in replying to a plea of infancy, the plaintiff muit 
ſhew enough in the replication to maintain every part of the de- 
claration. Ellis v. Ellis, 5 Mod. 368. 2dly, That if a replication, 
which is entire, be bad as to part, it is bad as to the whole. Web- 
ber v. Tivill, 2 Saund. 124. 65 

The plaintiff, in his replication, has not maintained his decla- 
ration in every count; for it is open to three objections. 

%, An infant cannot bind himſelf by a promiflory note, even 
for neceſſaries. 

2dly, There is no good conſideration for this note; or for the 
promiſes in the 47h and th counts, which were for work and labour. 

34ly, An infant is not liable to an action of gumgſit on an ac- 
count ſtated, 

As to the firſt : An action does not lie againſt an infant on a 
promiſſory note: if that be the caſe, this note being expreſſed to 
be given for the conſiderations therein mentioned makes no dif- 
ference. In an action on a promiſſory note between the original 
parties, the conſideration may be inquired into: but when it 
paſſes into the hands of third perſons, it cannot. Now this is 
declared upon as a negotiable note, The ſame reaſon, which holds 

that 
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that an infant cannot bind himſelf in a bill of exchange, extends 
to this. Williams v. Harriſon, Carth. 160. And although it is ex- 
preſſed in this note that it was given for meat, drinking, waſhing, 
lodging, and for inſtructing him in the buſineſs of a hair-dreſſer, 

et if a promiſſory note, in which the conſideration is not ex- 
preſſed, will not bind an infant, neither will one bind where it 
is expreſſed. An action will not lie againſt an infant on a bond 
though it be given for neceſſaries. Moor, 679, It has been de- 
termined indeed that an action will lie againſt an infant on a 
ſingle bill: but there is a great difference between a ſingle bill, 
and a promiſſory note; for an action on the firſt muſt be brought 
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againſt 
HussT, 


in the name of the perſon to whom it was given, in which caſe 


the conſideration may be gone into (a). | 

As to the ſecond: Inſtructing a perſon in the buſineſs of a hair- 
dreſſer is not a ſufhcient conſideration to bind an infant, In 
Brooke, executor of H»bart, v. Galley (b), Lord Hardwicke ſaid, 
« infants are under a diſability of contracting debts, except for 
ce bare neceſſaries : and even this exemption is merely to prevent 
« them from periſhing.” 1 Rel. Abr. 729. Cre. Fac. 494 (c). A 
covenant to bind an apprentice will not hold, unleſs warranted 
by the cuſtom of London. 

As to the third objection: The nature of an account ſtated is 
this z the parties mect, diſcuſs their ſeveral claims, and ſtrike a 
balance z at which time either party is at liberty to deſtroy the 
vouchers, c. and after that the balance is never to be diſputed. 
May v. King, Bull. N. P. 129. If the balance be concluſive on 
the parties, then an action on an account ſtated will not lie againſt 
an infant ; becauſe he is thereby precluded from going into the 
conſideration ; and the jury cannot determine whether the conſi- 
deration on each of the items was for neceſſaries or not. Gro. Jac. 
602. Latch, 169. Ney, 87. 2 Rol. Rep. 271. Palmer, 528. 

Baldwin, for the plaintiff, was deſired by the Court to confine 
himſelf to the laſt point. 

The caſes cited on the other fide are to be found only in the 
old books ; and ſince that time the Courts have been more liberal 
in their deciſions. The caſe of a ſingle bill is in point. This 
note is not negotiable ; and the conſideration is expreſſed in it. 
It is now ſettled that a party may go into the items on an account 
ſtated, which abates the force of the objection: and it would be 
hard, if the Court can go into the items, that a note being given 


(a) 1 Lev. 86. (b) 2 Ath. 35. (c) 2 Rol. Rep. 271. 


4 ſhould 
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ſor them ſhould make any difference. The only queſtion then is, 


wm— hether that account were for neceſſaries? If this replication, as 


TrUEMAN 
againſt , 
Huss. 


A clauſe in 
a marriage 
ſettlement, 
« that the 
« truſtecs 


« not be 


it now ſtands, went before a jury, they would inquire which of : 


the item were for neceſſaries z and the plaintiff would not be 
bound by the account, as ſlated, The account {tated is exprefſed 
to be ſor ncceſſaries; vis. for meat, drink, &c. which the de- 
murrer allows, 

Lord Mansritin, Ch. J. The authorities are all one way, that 
this action will not lie. What is an account ſtated ? It is an agree- 
ment by both parties, that all the articles are true. This was for- 
merly concluſive; but 2 greater latitude has of late prevailed, in 
order to remedy the crrors which may have crept into the account 

in ſurcharging the items. But an infant cannot bind himſelf by ſtat- 
ing an account; therefore, on the reaſon of the caſe, and on the 
authorities, I think there ſhould be judgment for the defendant, 

WIILESs and AsHmuRsT, J. concurred. 

BuLLER, J. A later cafe (a) than thoſe which have been cited, 
has been determined, which ſettles this caſe. There, this Court 
were unanimouſly of opinion, that an action would not lie on an 
account ſtated againſt an infant (5). The ground is this, the only 
conſideration for the promiſe is the ſtating of the account : now 
if an infant cannot ſtate an account, the conſideration does no 
hold, and the promiſe is void, | 

The plaintiff had liberty to amend on payment of coſts. 

(a) Bartlett v. Emery, Hil. 2 C. 2. B. R. In arguing this caſe upon a writ of error 
out of the Court of Litchfield, Raymond, C. J. Page and Reynolds, J. agreed, that on an 
inſimul compataſſet the plaintiff is not obliged to give evidence of the ſeveral items con- 
ſtituting the account, but it is ſufficient if he prove the account ſtated, for that is the 
cauſe of the action; but an i» ſimul computaſſet lies not againſt an infant, though the par- 
ticulars of the account were ſor neceſſaries; for an infant cannot agree to any ſuch ac- 


count, and the uit is upon the account. MSS. 
% Sharp v. Ray, I. 30 C. 3. B. R. S. b. 


—  — 
BARTLETT againſt Hobosox. 


T HIS was an action of debt on a bond in the penalty of 600 /. 
given to the plaintiff by one Peter Holme, to whom the 
defendant was ſiſter and heir at law, and alſo deviſee of certain 


eſtates, Cc. 


« chargeable with or accountable for any money ariſing in execution of the ſaid truſts, but what the 
« perſon or perſons ſo to be accountable ſhould actually receive, does not bind the truſtees as a c- 
venant ; but is a clauſe of indemnity, to take away that reſponſibility which cach would be ſubject to 
for the acts of the others, were it not for this clauſe : and only leaves each of them accountable for 


what he actually receives as for a ſimple contract debt. 


Pleaz 
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Plea, plend adminiſtravit; and (inter alia) that ſhe the defendant 
had a right to retain for a debt due to herſelf in the following 
manner: „That by an indenture made the 20th June 1759, be- 
te tween the defendant of the firſt part, one Thomas Hog ſon of the 
« ſecond part, and the ſaid Peter Holme and one J. Hardman of the 
te third part, it was witneſſed that, in conſideration of a marriage 
« then intended to be had and ſolemnized between the faid Thomas 
« Hodgſon and the defendant, the defendant E. Hedg on did give, 
« grant, bargain, aſlign, and ſet over, unto the ſaid Peter Holme 
c and . Hardman, their executors, adminiſtrators, and aſſigns, all 
« and ſingular the perſonal eſtate of the ſaid defendant, upon cer- 
« tain truſts mentioned in the faid indenture; and it was thereby 
further declared and agreed by and between the parties to the 
« ſaid indenture, that the ſaid Peter and John, and their heirs, 
« ſhould not be chargeable with, or accountable for, any money ariſing 
ce jn execution of the ſaid truſts in the ſaid indenture, but what the 
4 perſon or perſons ſo to be accountable ſhould actually receive. That 


te the marriage was ſolemnized. That Thomas Hodg ſon afterwards 


« died. That J. Hardman died in the life-time of Peter Holme, 
« who afterwards died alſo. That on the death of the ſaid P. 
« Fine, adminiſtration of his eſtate and effects was granted to 
ce her the defendant. That in purſuance of the ſaid indenture, 
te the ſaid P. Holme in his life-time received 1, 800 J. part of the 
e ſaid perſonal eſtate of the ſaid defendant. That the ſad P. 


c Folie did not, at any time during his life, apply the ſaid ſum 


6 of 1, 800“. or any part thereof, in execution of the ſaid truſts, 
ce but the ſame remained in his hands, for the purpoſes men- 
cc tioned in the ſaid indenture; and that the faid P. Ho/me was 
&« then accountable for, and chargeable with, the ſame, by virtue 
&« of the ſaid indenture, and of the ſaid proviſo.” 

The like of another ſum of.1000/. received by the ſaid P. Holme, 
under another indenture made between the ſame parties and for 
the ſame purpoſe, 

That thoſe two ſums, together with others ſecured by mort- 
gage, Wc. exceed the aſſets that have deſcended to her. 

To this plea there was a general demurrer. 

Mood for the plaintiff contended that this plea, if bad in part, 
was ſo in the whole, The part he impeached was that of the re- 
tainer. The truſts of the marriage ſettlement are not expreſſed in 
this plea; ſo that it does not appear whether the defendant is be- 
nehicially intereſted in them or not. The ſuppoſed miſapplication 


of 
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1785. of the two ſums by P. Helme amounts to nothing more than a 
— breach of truſt, and is no charge on his real eſtate. In Vernon v. 
_— Vawdry (a) it is ſaid, that © a breach of truſt is conſidered but as 
againſ® 4a ſimple contract debt, and can only fall upon the perſonal eſ- 
Hopei9. ic tate of the truſtee.” Now this plea does not ſtate that ſhe has 
perſonal aſſets ; and if ſhe has, they are firſt to be applied in the 

diſcharge of this ſpecialty. 

8. Haywood, contra, inſiſted that this was not merely a breach 
of truſt, but an expreſs coveront, which binds the heirs of the 
truſtees, If it be held that this is only a clauſe of indemnity, 
leſt the truſtees ſhould be accountable for more than they re- 
ceived, there would have been no occaſion for the latter part of 
the ſentence, which expreſsly binds each, and his heirs, for what 
he ſhould actually receive. 

Lord MansriELD, Ch. J. This is a common clauſe of indem- 
nity, which is inſerted in all ſettlements. The ſenſe of it is this, 
that the truſtees and their heirs ſhall not be accountable for more 
than they receive: they are accountable for what they aCtually 
receive, but not as under a covenant. 

A$SHHURST, J. It is not a clauſe of charge, but rather of diſ- 
charge and indemnity: it is to take away that reſponſibility, which 
each would be under for the acts of the other, were it not for 


this clauſe. 
Judgment for the plaintiff, 
(a) 2 Atk. 119. 
JoN Es again} SMART. 
A diplo C'TI ON of debt on the Stat. 5 Ann. c. 14. made perpetual 
—— by the 9 Ann. c. 25. to recover a penalty for killing game 


of dotor of without being duly qualified; tried before Lord Mansfield at 
granted by the laſt aſſizes in Surry. Plea, the general iſſue. Evidence un- 
the univer. der it, a diploma from the univerſity of St. Andrews in Scotland, 


_ appointing the defendant doctor of phyſic; which it was con- 
does not tended gave him a ſufficient qualification under the 22 and 23 


— Car. 2. r. 25. | 
kill game This point now came on before the Court in the ſhape of a 


—- pM ſpecial caſe; and the only queſtion for the opinion of the Court 


. was, whether the diploma were a legal qualification ? 

re, 5 

other perſon of higher as ſuch, is not d under that act; ; 

— — — kicker "= gua/ifie er act; ibough the ſon of an eſquire, or 
Conſt 
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Conft for the plaintiff contended that the defendant was not 
qualified, 1ſt, Suppoſing him to have the ſame rank as a doctor 
of the Engliſh univerſities, yet he is not ſuch a character as was 
meant to be qualified by the ſtatute of Charles the Second. 

By the 1 Fac. I. c. 27. the exception extends only to perſons 
qualified in reſpect of property, or the fon of a knight or lord, or 
the ſon and heir apparent of an eſquire. The 3 Fac. 1. c. 13. is 
confined to property alone. The 7 Fac. 1. c. 11, ſtill confines the 
right of killing game to property ; only increaſing the qualifica- 


tion. The principal ſtatute is the 22 and 23 Car. 2. c. 25; which 


enacts, that „ every perſon not having lands and tenements, or 
« ſome other eſtate of inheritance in his own or his wife's right, 
ce of the clear yearly value of 100 J. per annum, or for term of life, 
« or having leaſe or leaſes of 99 years, or for any longer term, 
« of the clear yearly value of 150/. (other than the ſon and heir 
ie apparent of an eſquire, or other perſon of higher degree, and 
« the owners or keepers of foreſts, parks, chaſes, or warrens, &c.) 
« js hereby declared to be a perſon by the law of this realm not 
« allowed to have or keep for himſelf or any other perſon, any 
« puns, Cc. for the taking and killing of game.“ 

The qualification, claimed by the defendant in this caſe, muſt 
be derived from conſtruing the words of the ſtatute, * or other 
&« perſon of higher degree,” in the nominative caſe, and ſuppoſing 
that every perſon of higher degree than an eſquire is thereby 
qualified, That this is not the true conſtruCtion of the ſtatute 
is clear by the caſe of The King v. Utley, 24 Geo. 3. in this Court. 
That was an information on the game laws; and a conviction of 
the defendant on the ſtatute of Car. 2. as * not being the eldeſt 
« ſon of an eſquire, or of other perſon of higher degree.” Chambre 
moved to quaſh this information on the inſertion of the word 
;“ and contended, that though this was copied from the 
precedent in Burn, it was not warranted in law, for that by 
this conſtruction, neither an eſquire or a knight would be 
qualified as ſuch. Mr. J. Buller there ſaid, that the Legiſla- 
ture ſeemed to him to have taken it for granted that an eſ- 
quire or other perſon of higher degree would have a ſufficient 
eſtate to qualify him, and therefore they had neglected to do it 
expreſsly; though there was a caſe in Lord Hardwicke's time, 
where the word ©« of” was rejected, and no notice taken. How- 
ever, he was of opinion that the conviction ſhould be affirmed : 


and it was ſo. 
He 
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He then quoted Camd. Brit. vol, 1. fo. 130. and Selden, cap. f. 
to ſhew that eſquires were originally perſons qualified by eſtate. 

2dly, Suppoſing that doctors of the two Engliſh univerſities have 
the right contended for by the preſent deſendant (which in itſelf 
is a very doubtful matter), yet his diploma does not confer ſuch 
a right. There is no inſtance in which foreign diplomas and de- 
grees have been acknowledged here: there is a great difference 
between degrees acquired by long labour and reſidence, and one 
beſtowed in a ſummary manner. 8Xep. 144. Doctor Bonham's caſe. 

By the union with Sco//and, it does not follow that perſons 
who have taken Scotch degrees are to be endued with all the pri- 
vileges which are beitowed by degrees taken at the Engliſh uni- 
verſities: the univerſities themſelves do not admit of ſuch de- 
grees. Doctor Gilbert ſome years ago, having taken his degree 
of doctor of divinity in Scotland, wiſhed to preach in the univer- 
ſity of Oxford, in his proper habit, as doctor, but was not al- 
lowed by the univerſity. And doctor Pitcairn accepted a degree 
at one of our univerſities, although he had before taken the ſame 
degree in Scotland. 

Erſkine for the defendant made three queſtions.— iſt, Whe- 
ther, on the conſtruction of the ſtatute 22 & 23 Car. 2. every 
perſon as a member of the civil ſtate, who is an eſquire, or ſu- 
perior in rank to an eſquire, may not kill game ? 

2dly, Whether a doctor of phyſic who has taken his degree at 
either of the Engliſh univerſities be not ſuch perſon ? 

3dly, Whether a Scotch diploma does not confer the ſame pri- 
vileges ? 

As to the firſt : The language of the ſtatute is very ſtrong; the 
word * 7/2” muſt be conſidered as the nominative and not as the 
genitive caſe, both in reaſon, and according to grammatical con- 
ſtruction. It is clear the ſtatute did not mean to confine the 
qualification altogether to /anded property, by extending it to the 
| fon and heir apparent of an eſquire, who is ſuppoſed to have no 
landed property of his own. The eſquires alſo who are enume- 
rated by Camden are perſons who have no land. From 8 Rep. 
118. we may colleCt that when a ſtatute will bear two interpre- 
tations, one contrary to ſenſe, the other agreeable to it, the lat- 
ter ſhall prevail. Here it was evidently the intention of the Le- 
giſlature that perſons of higher degree than an eſquire ſhould have 
a qualification ; for if the oppoſite conſtruction were to prevail, 
a perſon would have a derivative title, when the perſon from 


5 whom 
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whom ſuch title was derived, would have none at all: and this 
very defendant's ſon will derivesa right from his father's diploma, 
which it is contended the father himſelf cannot. 

2dly, As to the queſtion whether a doctor of either of the 
Engliſh univerſities be a perſon of ſuperior degree to an eſquire, 
all ranks and precedencies are ſettled in three ways; either by act 
of parliament, or by the King's patent, or by immemorial cuſtom ; 
Burn (a) taken from Blackſtone (5) ranks doctors above eſquires; 
ſo do the Heralds : this is the very beſt authority which can be 
had from the nature of the caſe. Bur this relates only to Engliſh 
degrees. Then, 

3dly, Does a diploma from Scotland confer the ſame right? A 
Scotch doctor is of equal rank with an Eugliſb one as a member 
of the civil ſtate. The 4th article of the act of union ſays, there 
ſhall be a communication of all rights, Sc. except where it is 
expreſsly agreed on to the contrary. As to the college of phyſi- 
cians, and the two univerſities, refuſing to allow to Scotch doctors 


their own privileges within their reſpective juriſdictions, they, as | 


private corporations, have a right to make what regulations they 
pleaſe concerning their own bodics ; but as to all general immu- 
nities derived from the common law, or under the act of union, 
they cannot deprive any body of theſe. 

The Court took time to conſider of their opinion: but Lord Mana- 
feld then ſaid, that as to this latter ground, he had no doubt that 
all privileges, granted by the ſtatutes to the univerſities, were con- 
fined to our own, and did not extend to Scatlund, or other fo- 
reign univerſities, which were governed by their own particular 
laws and cuſtoms. But that the general queſtion upon the con- 
ſtruction of the ſtatute of Car. 2. ſhould not pals undecided. 
| Afterwards the Court delivered their opinions ſeriatim. 

Lord MANSsFEIELb, Ch. J. This is an action of debt brought 
by the plaintiff againſt the deſcendant, for uſing a gun for the 
purpoſe of killing game, not being duly qualified under the ſta- 
tute, Ihe ſpecial caſe ſtates that the defendant reſted his juſtifi- 
cation upon a diploma which was produced, whereby the univer- 
ſity of St. Audrews in Scotland had conferred on him the degree of 
doctor of phyſie. Two objections have been raiſed by the coun- 
ſel for the defendant againit the competency of this action. Firſt, 
that under this diploma the defendant hath the ſame rights and 


(a) 2 Burn, 260. (4) 1 3/41. Com. gog. 
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privileges conferred upon him, as are required by a degree be- 


—— ſtowed by either of our univerſities. 2dly, That doctors in all 


the learned profeſſions are of higher degree than an eſquire; and 
therefore by the 22 & 23 Car. 2. they are exempted from the pe- 
nalties of the ſeveral ſtatutes relating to game. 

The ſtatute 22 & 23 Car. 2. has theſe words, “ other than the 
« ſon and heir apparent of an eſquire, or other perſon of higher 
« degree.” For the deſendant it has been contended that © other 
« perſon of higher degree” relates to the eſquire himſelf, and 
means that a perſon of higher degree than an eſquire is qualified; 
whereas on the other ſide it is contended, that it means “ other 
« than the ſon and heir apparent of an eſquire, or the fon of any 
« other perſon of higher degree.” To be ſure, abſurd conſe- 
quences may ſeem to follow from giving a privilege to the ſon, 
which the father has not : but the queſtion is, has the ſtatute done 
it or not ? I wiſhed to have the general point determined, becauſe 
of the conſequences. This Court conſidered the point once before 
in the caſe of The King v. Utley ;, and there they held, that the 
ſtatute meant the ſons of other perſons of higher degree. On full 
conſideration I am not ripe to vary from the opiniongiven ir. that 
judgment. All the precedents are ſo: Buru's precedent gives the 
ſame conſtruction. But what ſtruck me moſt was this, the drawer 
of this ſtatute of Car. 2. certainly had the former ſtatute of Jac. 1. 
in his view; for though it do not ſollow the other ſtatute through- 
out, yet it does in that clauſe, and that does not admit of a doubt 
for there the word « of” is expreſsly inſerted. I cannot there- 
fore unneceſſarily vary from the deciſion that has been given; I 
ſay, unneceſſarily, becauſe I am ſatisfied on the other ground of 
the opinion which I delivered the other day, 
On that ground there is not a colour for ſaying that the defend- 
ant is qualified by the act of union. It is true, that by the fourth 
article of that act, the Scotch have the ſame general privileges as the 
Engliſh, but then they muſt have the ſame qualifications, otherwiſe 
they come not within the ſame deſcription ; for the general article, 
which declares there ſhall be a communication of all privileges, 
can only mean ſuch as are of a general nature, A burgeſs of 
Londen is endued with certain privileges, to which a burgeſs of 
Edinburgh has no claim: ſo in every caſe where 2 privilege is of 
a qualified nature, it muſt be underſtood with that qualification, 
A doctor of the Eng ſiſb univerſities may become a member of tlie 
college of phyſicians ; may plead in Doctors Commons; and has 


various 
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various other privileges, from all of which a Scotch doctor, as ſuch, 
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is excluded. The qualification therefore muſt be from Oxford or 


Cambridge. In like manner, the ſtatute allowing men of certain 


Jones 


degrees to have diſpenſations for holding two livings neceſſarily 22 


reſers to ſuch degrees only as are obtained in an Exgliſb univer- 
ſity ; for the church of Scotland is diſtinct from ours, and admits 
not of the ſame rules. Therefore whatever rank the defendant 


may hold by curteſy, he is not in point of law to be conſidered as 


a doctor to this purpoſe. 
WiLLes, J. It is my misfortune to differ from the reſt of the 


| Court on the conſtruction of the ſtatute of Car. 2. The caſe of 


the King and Utley came before us on a motion to quaſh a con- 


hp on the 22 and 23 Car. 2. c. 25. on account of the word 

« of,” being inſerted before the words * other perſons of higher 
« degree.” I find, by looking into my own paper- book, that the 
caſe was but ſlightly argued; and the Court principally relied up- 
on the ground that all the precedents were in that form, I 
adopted that opinion at the time, but I now beg leave to retract 
my aſſent to that determination, for three reaſons : 

, The game laws are already ſufficiently oppreſſive, and there- 
fore ought not to be extended by implication. 

* ah, Becauſe I think that, in grammatical conſtruQtion and 
propriety, the words © other perſons” muſt be taken to be in the 
= mnominative, and not in the genitive, cale, 

3dly, Becauſe adifferent conſtruction is unnatural and unreaſon- 
able, and muſt be productive of endleſs inconvenience and ab- 
ſurdity. 

Firſt, Nothing can be more oppreſſive than the preſent ſyſtem 
of the game laws. We are told that they aroſe from the old foreſt 
laws, which reſtricted the right of killing game to much narrower 
limits; and hence that theſe new regulations encroach on no pri- 
vileges to which we were before entitled, are introductive of no 
new or extraordinary ſeverities, but on the contrary are mild and 
ſupportable when compared with the ſources from whence they 
flow. Mr. Juſtice Blackflone, however, in the 2d book of his 
Commentaries, c. 27. holds a different language. And wherever 
a law is productive of tyranny, I ſhall ever give my conſent to 
narrow the conſtruction, 

2dly, According to the grammatical conſtruction of that clauſe 
in the ſtatute, in my opinion, the words © other perfons of higher 
« degree” —_ be taken in the nominative caſe, for want of the 
word 97; and I am the more confirmed in this opinion ; for 

Vol. L E where 
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—— inſerted the word /, as in the ſtatute 1 Fac. 1. c. 27. 


pers, 
again 
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which is one of the ſtatutes for the preſervation of game, and the 


Saar. 9 Ann, c. 5, 52. which relates toqualiſications for fitting in par- 


7 


liament. But, 
3dly, What I moſt rely on, are the many unaccountable abſurdi- 


ties which muſt flow from a different interpretation. 'The eldeſt 
ſon of a barriſter at law, or of a captain in the army or navy, will 
be qualified as ſuch, and yet the father himſelf will not. Even 
a peer, who is not qualified by property, will not be privileged 
to hunt or kill game; though his ſon, who claims through him, 
will have that privilege. The act could never mean to annex 
the qualification to land only: the term gſquire has no relation 
whatever to landed property ; for no landed eſtate, however large, 
will confer the title; but it muſt be acquired either by office, 
the king's patent, or ſome of the means laid down by Seiden and 
Camden. A lord of a manor is certainly not an eſquire by virtue 
of his manor or royalty, though in common acceptation he is con- 
ſidered as ſuch. This is evident from the 2d ſection of the 22 
and 23 Car. 2. c. 25. which empowers lords of manors or other 
royalties, nat under the degree of an eſquire, to appoint game-keepers; 
but no lord of a manor under that rank can make ſuch an appoint- 
ment, whatever his eſtate may be. On the other hand, was ever 
an eſquire, ſince the paſſing of this act, convicted on it? If no 
inſtance of any ſuch conviction can be produced, that ſhews the 
general ſenſe of the nation as to this act, and is a much more power- 
ful argument, and has greater weight with me, than any faulty 
precedent in Burn. If we look into the preambles of the ſtatutes 
upon the ſame ſubject, is it not plain againſt whom they are point- 
ed ? Chiefly againſt perſons of low degree; to prevent mechanics 


from leaving their lawful trades and employments to kill and de- 


ſtroy the game, to the prejudice of noblemen, gentlemen, lords 
of manors, and others. For theſe reaſons, I think gentlemen of 
this deſcription ought not to be deprived of their amuſements ; 


and this is my opinion on the general import of the act: how far 5 


it may affect the preſent queſtion, is another matter. 
As to the ſecond point. If an eſquire, as ſuch, be qualified, 
I am likewiſe of opinion that doctors are ſo. To this it is ob- 
jeQed, that, at all events, a perſon, who has not taken his degree at 
either of our own univerſities, is not to be conſidered in the light 
of a perſon qualified by the ſame means that thoſe are. But this 
objeQion is in my mind done away by the 4th article of the 
union, 
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union, which enaQs, that there ſhall be a communication of all 
privileges, except where it is expreſsly provided to the contrary, 
As to their being excluded by the college of phyſicians, that is 


1 
1785. 


Jovzs 
— 


merely the reſult of a local inſtitution, However, as the reſt of SMA v. 


the Court are againſt me on the firſt point, I ſhall give no further 
opinion upon this. 

AsnHHunsr, J. I ſee no reaſon for departing from the con- 
ſtruction which has been put upon the ſtatute 22 and 23 Car. 2. 
by this Court in the caſe of the King and Utley, The game laws 


are rather to be conſidered as poſitive rules, than as founded on 


reaſon ; thereſore it is ſafer to adopt what they have actually ſaid, 
than to ſuppoſe what they meant to ſay. Though by the ſtatute 
of Fac. 1. rank as well as property gave a qualification; yet un- 
der this ſtatute of Car. 2. a man can only be qualified by means 
of property. But, ſaid the legiſlature, the heir apparent, who is 
in the line of ſucceſſion, ſhall likewiſe be qualified, from a ſup- 
poſition that the eſquire was ſo already, According to which 


conſtruction, I cannot think that it was their intention purpoſely 


to exclude the father, but in fact they have done itz and the mat- 
ter is put out of all doubt by the ſtatute of James, which expreſsly 
excludes them: and ſo does the ſtatute of Car. 2. as effectually in 
my opinion, The blunder has been adopted perhaps without 
meaning it. This appears to me from the wording of the clauſe z 


for it ſhould ſeem ſtrange, that in fixing the qualifications, they 


ſhould begin with property, then go to a derivative qualification, 
and then return to a very largedeſcription of original ones, namely, 
quality and degree, In a grammatical ſenſe alſo, it muſt be taken 
to be in the genitive caſe, in the ſame manner as if the word « of” 
had been actually inſerted. I ſee no reaſon to depart from the 
conſtruction put upon the ſtatute Car. 2. in the King and Utley, as 
founded on the precedent in Burn; nor can any inconvenience re- 
ſult from it; for the legiſlature may hereafter extend the qualifi- 
cation, if they think proper. It is not neceſſary to ſay any thing 
upon the other head; if it were, I ſhould agree with my Lord. 
BULLER, J. The caſe of the King and U2ley did not paſs with 
ſo little argument as my brother Willes ſuppoſes ; for I remember 
it was argued very fully; and the grounds of our deciſion were; 
J, The conſtant form of convictions on the game laws, which 
ought to have great weight with the Court (a). 2dly, From a com- 
pariſon of the ſeveral acts relating to game. But notwithſtanding 


{«) Vide R. v. Thompſon, poſt. 2 vol. 18. & R. v. Maſon, ib. 535, 
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1785. that deciſion, if at this moment I ſaw any reaſon to alter the 
—— opinion which I then gave, I would readily do it, and correct my 


Jorrs 
apart 
SMART. 


miſtake, But, upon the beſt conſideration, which I have been able 
to give the ſubject, in my opinion that judgment was right. , 
Taking this clauſe of the act of Car. 2. in a grammatical ſenſe, 
hal the exception extended no farther than to * other perſons of 
te higher degree,” ſtill I ſhould have thought that the word“ of oy 
was intended, and that the word © other” was to be underſtood 
in the genitive caſe : but I am confirmed in my opinion by the 
manner in which the clauſe proceeds; for the words immediately 
following are, © and the owners and keepers of foreſts, parks, 
&« chaſes, and warrens:” now, had the preceding part of the ſen- 
tence, © or other perſons of higher degree,” been intended to be 
taken in the nominative caſe, why did the legiflature alter the mode 
of expreſſion; for when they ſpeak of other perſons to be exempted 
in their own right, they then change the words, Again, it is 
aſked, what reaſon is there for excepting the elder ſon alone, and 
not the younger ? The only reaſon that can be given is, becauſe 
the eldeſt ſon is preſumptive heir to the real eſtate, which is a fur- 
ther argument for ſuppoſing that landed qualification was the im- 
mediate object of rhe ſtatute; and in fact this act of Car. 2. had 
that principally in view; for it repeals the perſonal qualification 
of the ſtatute of James, and leaves no other qualification but that 
of land, with the exception in favour of the heir apparent, on ac- 
count of his right of ſucceſſion. And we may obſerve that there 
is the ſame exception introduced into the act for qualifications of 
members of parliament. I have no doubt but that the legiſlature 
took it for granted that eſquires themſelves would be qualified in 
reſpect of their land ; and, for the reaſons aſſigned, extended the 
qualification to their eldeſt ſons. So that had the legiſlature been 
alked at the time of making this act whether they intended to 
exclude the younger ſons of dukes? they would have anſwered, 
no. But I am as firmly perſuaded that had the ſame queſtion 
been put to them with reſpect to doctors, they would have an- 
ſwered in the affirmative. Be that as it may, we are bound to 
take the act of parliament, as they have made it: a caſus omiſſus 
can in no caſe be ſupplied by a court of law, for that would be 
to make lau s; nor can I conceive that it is our province to con- 
ſider, whether ſuch a law that has been paſſed be tyrannical or 
not. It has been ſaid that this act is only pointed againſt perſons of 
low degree, as appears from the preamble, To conſider the pre- 


amble 
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amble of an act is to be ſure in general a good mode to come at 
the meaning of the legiſlature, but it does not aſſiſt us in this 
caſe ; for we gather from the enaCting part of the ſtatute that a 
perſon who has a freehold of 99 /. per annum, or a leaſehold for 
99 years of 149/. per annum, is not qualified ; but can it be ſaid 
that either of theſe is a mean or vulgar perſon ? 

'Thus far we have been conſidering the ſtatute of Car. 2. alone ; 
but now conſider it as coupled with the former ſtatutes which are 
in pari materid. In the ſtatute of James, the ſame words, „ other 


ce perſons of higher degree” are uſed ; and there it is clear that 


they are uſed as part of the deſcription of the ſons, for the par- 
ticle «of ” is expreſsly prefixed : now if the ſtatute of Car. 2. be 
any ways doubtful, we muſt expound it by the ſtatute of James, 
and that is confined to ſons alone, 

But the ſtrongeſt ground of all is, that all the acts relative to 
game have been. from time to time reſtrictive of the right to kill 
game. They aboliſh ſome qualifications, and raiſe the others, 
and conſequently leſſen the number of qualified perſons ; and no 
one ſtatute can be conſtrued into an enabling one, This is de- 
ciſive. There is not a pretence to ſay that a doctor of phyſie is 


within the exception of the ſtatute of James; then if he be not 


within that ſtatute, how can he be ſaid to be qualified under the 
ſtatute of Car. 2. which is a reſtraining one, and gives no new 
qualification whatever ? | 

As to the other queſtion, whether a doctor of phyſic of the 
defendant's deſcription be qualified, I think he is not, on another 
ground: but on this head I refer generally to what my Lord has 


| ſaid, 


Judgment for the plaintiff, 


MessENGER againſt ARMSTRONG, 


CTION for double rent. The firſt count of the declaration 

ſtated that the plaintiff at Whit/untide 1781, demiſed a cer- 

tain meſſuage and tenement to the defendant for three years, at 

the yearly rent of five guineas per annum. That the plaintiff, be- 

fore the determination of the leaſe, gave the defendant notice to 

quit at Whitfuntide 1784: that the defendant held over, and 
that double rent became due from Whit/untide 1784. 


E 3 The 


If a land- 
lord give 
notice to his 
tenant ts 
quit at the 
Expiration 
of the leaſe, 
and rae fee ; 
nant hold 
over, the 
landlord is 
entitled to 
double tent. 
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And a ſe- 
cond notice, 
delivered to 
the tenant 
aſter the 
expiration 
of ſuch no- 
tice, to quit 
on a * ſub. 
« ſequent 
« day, or 70 
4% pay deuble 
« ent, is 
no waver of 
ſuch firſt 
notice, or 
of the 
double rent 
which has 
accrucd un- 
dcr it. 
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The ſecond count ſtated another notice, ſerved on the 3d of 
June, (after the expiration of the firſt notice to quit at Whit/un- 
tide,) to quit at the Martinmas following, or to pay double rent. 

On the trial before Mr. Juſtice Heath, at the laſt aſſizes at Car- 
lifle, the defendant's counſel contended that the firſt notice was 
waved by the ſecond : but the judge thought that, as the double 
rent was incurred before the ſecond notice, the plaintiff ought to 
recover. Verdict for the plaintiff for double rent from the ex- 
piration of the ſirſt notice. 

On a motion to ſet aſide the verdiQ for a miſdirection of the 
judge; f 

Lee ſhewed cauſe againſt the rule, and inſiſted that the ſecond 
notice was either void, or it was a ratification of the firit, That 
the plaintiff, having a right to poſſeſs the premiſes at Whitſun- 
tide 1784, might have brought an ejectment, or demanded double 
rent from that time; and that the ſubſequent notice, having been 
meant to confirm the firſt, ought not to be conſtrued as an avoid- 
ance of the right which had once veſted. 

Lambe, in ſupport of the rule, obſerved that one of the points 
at the trial had been, that the defendant had taken theſe premiſes 
for twenty-one years, determinable at the end of three years (a), 
which ſo far altered the caſe, that it made a notice to quit abſo- 
lutely neceſſary before an ejectment could be brought, or double 
rent accrue. That the firſt notice was only given two months 
before the expiration of the three years, and that even had been 
waved by the ſecond. 'That there was a difference between the 
two notices z the firſt was ſimply to quit, and the ſecond was 73 
quit, or to pay double rent, ſo that the plaintiff did not mean to re- 
ceive double rent under the firſt ; the ſecond alſo recognized the 
tenancy to continue. Corp, 247. 

Lord MansFiELD, Ch. J. Where a term is to end on a pre- 
ciſe day, there is no occaſion for a notice to quit, becauſe both 
parties are apprized that unleſs they come to a freſh agreement 
there is an end of the leaſe (5), Here it ended at Whitſuntide ; the 
landlord, before the time expired, told the tenant, « you know 
« you are to quit ;” the meaning of that is, “If you do not quit, I 
will inſiſt on my double rent.” And he gave him a ſecond 
notice afterwards, wherein he ſaid in ſo many expreſs word; 


) This did not appear from the Judge's report, (5) Poſt, 162. 
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what was before to be collected by intendment. There is no 1785. 


colour for the motion. 


Per Curiam, Rule diſcharged. ps 
| | againfl 

Au- 
STRONG, 


PyNE againſt D o R. 


of tr 
day by Mingay for a rule to ſhew cauſe why a nonſuit ſhould cannot be 


maintained 


T HIS came on in conſequence of a motion made on a former nien 


We be entered. 5 by a tenant 


BuLLER, J. read the following report. This was an action of in — _ 
trover brought by the tenant in tail, expectant on the determi- 8 


nation of an eſtate for life without impeachment of waſte, for tim- mination of 


ſtatef 
ber which grew upon, and had been ſevered from, the eſtate, and life, with 
was in the poſſeſſion of the defendant. __— : 


On the part of the plaintiff, a deed of ſettlement was produced ofwaſte, tor 
. . timber 
and proved. This deed was executed in Ireland, and there was an which grew 
indorſement of the regiſtry there, It was objected that the re- pon, and | 
giſtry onght to be proved. But this objection was over-ruled, from, the 
Under this ſettlement, the plaintiff, being the eldeſt ſon of John flu 
Pyne, became tenant in tail, expectant on the determination of an 
eſtate for life limited to John Pyne, his father, without impeach- 
ment of waſte. It was proved that one Scar gave the orders for 
cutting the timber in queſtion, and that Sear/ ſold it to the defend- 
ant Dor. It was alſo proved that Scar! had been appointed by 
Jobn Pyne, the tenant for life, to take care of the manſion-houſe 
at Codham-71all, to which the lands upon which the timber grew 
belonged. That John Pyne afterwards married Sear/'s ſiſter, and 
left Codham-Hall in the care of Scarl. That when Searl ſuc- 
ceeded to the management of Codham-Hall, the eſtate was very 
well timbered ; that there were 70 acres of wood in good order; 
that after Sear/ came there, the trees were cut down at all times, 
without regard to the ſeaſons for peeling the bark; and that a 
great number of ornamental trees were cut down. Notorious 
devaſtation was proved, 
It was objeCted for the defendant that the property was in the 
tenant for life, without impeachment of waſte, and not in the 
plaintiff, Mr. Baron Eyre put it upon the defendant to ſhew, that 
the timber was cut and ſold by order of the tenant for life, 
Some letters were read on the part of the defendant, written 
by John Pyne, the tenant for life; in one of which Scart was di- 
xected © to take care of the wood.” 


E 4 After 
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1785, Aſter a ſhort argument on behalf of the plaintiff by Rows and 


Garrow, the Court thought the caſe extremely clear. 

| — Lord MansriELD, Ch. J. In the firſt place, this is an action 
Don. of trover. An action of trover muſt be founded in the property of 

the plaintiff, But what property had he in this timber? None. 

A tenant ſor life, without impeachment of waſte, has a right to 

the trees the moment they are cut down. 

As to the diſtinction between waſte and deſtruction, it has 
lately been introduced into the Court of Chancery and I agree 
with the counſel at the bar, that when a general rule of property 
is eſtabliſhed by a court of equity, it ſhould be followed by a 
court of law, that their deciſions may be uniform. In the caſe 
of Raby Caſtie (a), which was a ſuit for maliciouſly unleading the 
houſe, and pulling down the tiles, Qt. which occaſioned the ruin 
of the caſtle, the friends of the infant brought a bill to reſtrain 
the tenant for life. Lord Cowper thought that this waſte could 
not be protected within the clauſe, © without impeachment of 
« waſte,” and decreed accordingly. By ſteps, that Court have gone 
a little further, and they have protected an avenue leading to an 
houſe (5), but not all ornamental timber. And in the caſe of Sir 
Herbert Packington (c), they went a little further; for they pro- 
tected trees which were either an ornament or ſhelter to the houſe. 
In this caſe, the diſtindtion between ornamental and other timber 
is not made: damages were not given on ſuch a diſtinction; for 
they were very inconſiderable, only 20/. I am of opinion that 
the plaintiff cannot maintain this action, 


Rule abſolute (d). 


(%) 2 Vern. 738. Vane v. Lord Barnard. 

% In Charleton v. Charleton, mentioned by Lord Hardwicke in 3 Atk. 216. Lord 
Chancellor King extended the protection to trees in a park. 

(c) 3 Ath. 215. 5 Bac. Abr. 491. (4) Vide Herlakenden's caſe. 4 Co. 62. 


———  o 


ALLEN againſt HEARN. 


4 wager SSUMPSIT upon a wager, This was an action tried be- 
ws FEY fore Lord Mansfield at the ſittings after laſt term, at Guild- 


— hall, to recover 100 J. won on a wager by the plaintiff of the de- 


of an ele- fendant, on the event of an election of a member to ſerve in par- 
tion of 2 liament for the borough of Southwark, when the jury found the 


ſerveinpar- following ſpecial caſe ; 
liament, 
had deln the poll began, is illegal, 
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That the borough of Southwark ſends two members to parlia- | 


ment; and that on the 22d June 1784, there was a vacancy in 
the room of Sir Barnard Turner, That Mr. Le Meſurier and Sir 
Richard Hotham were candidates for the ſaid borough. 'That the 

intiff and the defendant were voters and partizans of the re- 
ſpective candidates, and had canvaſſed and taken decided parts on 
oppoſite ſides; the plaintiff being for Mr. Le Meſurier, and the 


defendant ſiding with Sir Richard Hotham, before the bet was 


made. That the bet ſtated in the firſt count of the declaration 
was made before the poll began, and both parties voted for their 


h reſpective friends, and ſolicited other voters. That Mr. Le 


Meſurier was duly elected, and returned as member of the ſaid 
borough at the ſaid election. 

The queſtion is, whether the plaintiff is entitled to recover in 
this action? | | 

Le Meſurier for the plaintiff obſerved that, as wagers in general 
were legal, he might put it on the defendant's counſel to ſhew in 
what reſpect the preſent inſtance was an exception from that ge- 
neral rule, However, he would ſhew that this was not within 
any of the exceptions yet laid down in courts of law upon this 
ſubject. The objection at the trial was, that ſuch a wager was 
againſt ſound policy, and ſo againſt common law: but at common 
law every thing was not conſidered as contrary to ſound policy, 
which might be injurious to ſociety, or which might tend to 
make men bad citizens; otherwiſe all gaming contracts would 
have been void at common law; ſo would inſurances without in- 


7 | tereſt ; ſo would ſtock- jobbing; without the neceſſity of particu- 


lar ſtatutes being paſſed for that purpoſe. What then were the 
deciſions ? There were only two caſes in which wagers were un- 
lawful, both of which are laid down in Da Caſſa and Jones (a). 
Firſt, where the intereſt of third perſons is concerned, as when the 
diſcuſſion on which the wager depends may be injurious to them; 
in which caſe the law ſays an innocent perſon ſhall not ſuffer from 
a mere voluntary tranſaction between two ſtrangers, Secondly, 
where the public is directly injured ; as where the wager is an 
incitement to a breach of the peace, as if a man lay a wager that 
he will knock another down; or an inducement to immorality, as 
if he lay that he will ſeduce a woman. A third principle was at- 
tempted tobe laid down in Fofter v. Thackery (6), that wagers were 


unlawful 
(a) Cup, 729. | 
(6) Tr. 21 Gee. 3. B. R. That was a wager that war would be declared againſt 


France within three months: the opinien of the twelve Judges was taken on the point, 
whether 
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1785. unlawful from the magnitude and public nature of the ſubjeQmat. 
cer. But that was never decided: and he conceived even that that 
AuLEN. wager was good; for in 1 Lev. 33. there is a wager on Charles the 
Hzan „. Second's reſtoration, where the objection was never taken. And 
the act of J Ann. c. 16. makes void all wagers on peace or war for 
a limited time. The legiſlature muſt therefore have conſidered 
them to be lawful both before the paſling, and after the expiration, 
of the act. But the caſe of Jones v. Randall, Cowp. 37. is deciſive; 
for there it was reſolved that wagers may be laid on the adminiſtra- 
tion of the laws. That was a ſubject of greater importance than 
the preſent, The queſtion whether any particular member ſhall 
be returned to parliament bears not the leaſt compariſon to it. N 
The ſhare which he has in the legiſlature is ſo ſmall, and the pro; 
bability of the public being at all affected by his election is ſo re- "oh 
mote, as not to be mentioned in competition with ſo momentous 
a queſtion, as what meaſure ſhall be dealt out to the ſubject from 
the higheſt tribunal of juſtice, He concluded therefore that this 
queſtion ſtood clear of any objection which had been yet allowed 
by the Court; for this was the caſe of a bon4 fide wager, the parties 
betting on the ſide in which they were engaged, and for which 
they had been canvaſſing. Had corruption been either intended 
or practiſed, the tranſaction would have worn a different com- 
plexion, and would then have been tried by different rules. 
Mood, contra, contended that this wager was void on the general 
principles which had been adopted in Jones v. Randall; where it 
was to be collected that a wager was void, if againſt the principles 
of morality or ſound policy. That the caſe of Jones v. Randall 
was diſtinguiſhable from the preſent ; for there neither of the par- 5 
ties concerned had any influence in the deciſion of the queſtion, 
though they were intereſted in the event. That this action was 
not only repugnant to morality and ſound policy, but particularly | 
ſo to all the acts of parliament that had been paſſed for preſerve : 
ing the purity of elections. That it countenanced bribery in the 3 1 
higheſt degree; and at all events was the means of influencing 
voters beſore the election, for it was equivalent to binding them- 
ſelves under ſuch a penalty to vote for a particular perſon. 
The caſe of Fones aſſignee of Knight againſt Parry was a bet upon 
the Briſtol election which was tried before Lord Mansfield at Guild- 
hall, There it did not appear whether the parties were voters or 


whether that wager were void under the ſtat. 14 G. 3- c. 48. The Courts of B. R. and 


C. B. were of opinion that it was; and the Court of Egchequer contra, But no judg. 
ment was ever given on the caſe. 8 ; 
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not; for the moment Mr. Wallace had opened the cafe, Lord Mans- 


Le Meſurier, in reply, denied that the laws watched the exerciſe 


$3 
1785. 


field thought it was a colour for bribery, and nonſuited the plaintiff, <— 


ALLEN 


of that public truſt which was lodged in the voter, with ſuch HAN. 


jealouſy as was contended for by the defendant's counſel, All it 
required was, that he ſhould not ſell his vote : he was open to all 
other motives of partiality, prejudice, affection, or reſentment, 
which are ſo highly criminal in other public truſts. He may 
withhold his vote entirely if he pleaſe, or he may engage it by a 
previous promiſe, and ſuch a promiſe will bind many honeſt men 


much more forcibly than any influence ariſing from pecuni 


conſiderations like the preſent, 

The principle of elections is, that they ſhould be free; and that 
freedom is not affected by any reſtriction which the voter volun- 
tarily impoſes upon himſelf. But if this be an influence, it muſt 
be ſuch an one as the candidate could employ : now he could not 
procure a vote by endeavouring to perſuade a voter that he might 
gain by laying ſuch a wager as the preſent. It is abſurd to call 
this an influence which can operate only indirectly, but not di- 
rectly; which is binding only when it originates with the voter 
himſelf ; but which becomes ridiculous if ſuggeſted by the party 
for whoſe benefit it is to be created. And in fact it is no benefit 
to the candidate z for if it ſecure him one vote, it equally alienates 
another. 

Lord MaxsFIELD, Ch. J. Whether this particular wager had 
any other motive than the ſpirit of gaming, and the zeal of both 


parties, I do not know : but this queſtion turns on the ſpecies and 


nature of the contract; and if that be in the eye of the law cor- 
rupt, and againſt the fundamental principles of the conſtitution, 
it cannot be ſupported by any court of juſtice. One of the prin- 
cipal foundations of this conſtitution depends on the proper ex- 
erciſe of this franchiſe, that the election of members of parlia- 
ment ſhould be free, and particularly that every voter ſhould be 
free from pecuniary influence in giving his vote. 

This is a wager in the form of it by two voters, and the event 
is, the ſucceſs of the reſpective candidates, The ſucceſs therefore 
of either candidate is material; and from the moment the wager is 


laid, both parties are fettered. It is therefore laying them under a 


pecuniary influence; it is making each of them in the nature of a 
candidate, If this be allowed, every other wager may be allowed. 
But this is not all a gaming contract ſhould not be encouraged, if 


it has a dangerous tendency. What is ſo eaſy, as in a cafe where 2 


bribe 
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178;. bribe is intended, to lay a wager ? It is difficult to prove that the 
— wager makes him give a contrary vote to what he would otherwiſe 
Art have done: but ſtill it is a colour for bribery. It has an influence 
i Hann. on his mind. Therefore, in the caſe in Couper, if the wager had 
been laid with a lord of parliament or a judge, it would have been 
void from its tendency, without conſidering whether a bribe were 
really intended or not. This is of that nature, and therefore void. 
WiI IXS, J. delivered his opinion to the ſame effect. 
Asnnv8sT, J. It is a very different caſe from engaging a vote 
by a promiſe only, becauſe many things may happen to releaſe a 
man from ſuch an engagement with perfect honour, as if the can- 
didate's character were impeached, Cc. But the bias occaſioned 
by a wager cannot be ſo got rid of. 
BuiLeR, J. If you put the caſe of a wager between a voter 
and another perſon who is not one, it is a palpable bribe: it is a 
ſum of money laid to procure a particular vote, and that cafe can- 
not be diſtinguiſhed from the preſent. The bias is exactly the 
ſame : it is a pecuniary compenſation. It is true, as the counſel 
for the plaintiff ſaid, that the law leaves it to the voter to exerciſe 
his franchiſe or not, but it alſo requires him to be free till the 
laſt moment of giving or withholding his vote; which he can- 
not be, if he has laid ſuch a wager as the preſent. 
Let the peſtea be delivered to the defendant (a). 


(a) Vide Goed v. Elliott, poſt. 3 vol. 693 ; and the caſes there cited. 


——— ͥ — 


BRANDPLINOG againſt K EN r. 


ere D EBT on bond. The defendant after ſtating the condition 


— a of the bond, which was that he (the defendant), who was 
tendered to Saoler of the county of Northumberland, ſhould ſafely keep all pri- 


ener * ſoners committed to him by the Sheriff or his deputy, pleaded, 


of the writ, that he had ſafely kept all priſoners, &c. 

28 The plaintiff by his replication ſtated that on the 6th of No- 
1 vember 1785, a latitat iſſued againſt William Clarke, on which a 
not likewiſe Warrant was made to hold him to bail; that C/arke was arreſted, 
— = and that on the day following, the officer, who had arreſted him, 


—— conſequence of which he eſcaped. 


day? Rejoinder. That the tender of Clarke was after the return day 


his rejoinder tendered an immaterial iflue ; and joinder, 


2 


priſoner ar. tendered him to the defendant, who refuſed to receive him, in 


of the aurit; on which a ſpecial demurrer, that the defendant by 
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Mood for the demurrer ſaid, there was no doubt but that a gaoler 
was obliged to accept a perſon who was tendered to him after the 
return day of the writ : that the caſe was too plain to argue. 

Chambre, contra, maintained that though ſuch had been the 


| general practice, yet no authority could be found to ſupport it. 


That if the arreſt were made after the return day, it would be il- 
legal, and falſe impriſonment would lie againſt the gaoler for re- 
ceiving him. That this replication did not ſuggeſt that any in- 
demnity was offered to the gaoler in caſe the arreſt was not really 
made before the return day. Another objection was, that it was 
not directly averred that the perſon arreſted did not appear at the 


day: that was a neceſſary fact to be averred, becauſe if he had ap- 
peared, the ſheriff could not have been damniſied. That this was 


an eſcape on meſne proceſs: if it had been on execution, per- 
haps it would have been different, 

Again, it is not ſufficiently alleged that the eſcape was in con- 
ſequence of the defendant's neglect; the replication ſhould have 
ſtated by what act the priſoner eſcaped : it only ſtates that the de- 
fendant was carried, as it appears, in the cuſtody of the ſheriff to 
the gaoler, who refuſed to accept him, ſo that the eſcape is not the 
neceſſary or immediate conſequence of the refuſal z for after the 


© refuſal, he was ſtill in the cuſtody of the ſheriff. No fact is ſtated 


here on which the defendant could take ifſue : the breach aſſigned 
is, that the gaoler did not indemnify the ſheriff, 

BuLLER, J. It is ſaid that, in conſequence of ſuch refuſal to 
receive the man, he eſcaped; and as to the manner in which he 
eſcaped, it is mere form. 

ASHHUR3T, J. The gaoler ſtipulates by his bond that he will 
receive all priſoners; here a priſoner was offered, and he was 
rejected; that therefore is the breach. 

Chambre obſerved again that that was not the breach aſſigned : 
it was his negleCt in not indemnifying the ſheriff, 

Lord Maxsritr.D, Ch. J. It is not ſo. The breach of his 
condition is not receiving the priſoner : and the conſequence, 
which is ſtated, is ſurpluſage. 

Chambre then ſolicited leave to amend, and take iſſue on the 
tender, 

BULLER, J. Suppoſing there had been any irregularity in the 
arreſt, the ſheriffalone is anſwerable for that. It would be a miſ- 
chievous thing indeed if the gaoler were allowed to diſpute it. As 
to the original defendant not appearing on the day, it is faid in 
the replication, © on default of the ſheriff's having the body of 

a | ti the 
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1785. « the ſaid William Clarke.” That is ſufficient for the Court to ſee 
that he did not appear; and if he did, the defendant might have 
BaanD- taken iflue on it in his rejoinder. Mr. Chambre has ſaid that the 
— gaoler would be anſwerable, if the arreſt were illegal on the face 
nr. pf it. I doubt that very much. It has been decided in the caſe 
of 2 pound-keeper (a), that he is bound to receive every thing 
offered to his cuſtody, and is not anſwerable whether the thing 

were legally impounded or not. The gaoler was not anſwerable in 

this caſe, He ſhould not have diſputed the orders of the ſheriff, 

and therefore we will not permit him to amend in the ſmalleſt 


inſtance. 


Judgment for the plaintiff, 
(a) Cm. 476. | 


— 


RoOoBSS N againſt EATON. 


If 4 be in- ASSUMPSIT for money had and received. Plea, that after 
and _ the making of the promiſes in the declaration mentioned, 


ſuch debt to the plaintiff, by William Hodgſon his attorney, impleaded the de- 
—ĩ5 fendant in the Court of Common Pleas for the very ſame cauſe of 
— cody action. That in the courſe of that ſuit it was ordered by the 
but without Court that the defendant ſhould pay to the plaintiff the ſum of 62/7. 


— plaintiff would accept thercof, in diſcharge of that ſuit ; 


ty, A. is 1 

* and if not, that the defendant ſhould immelliately pay the ſame 
n WI . * . . . 

— B into Court. That, in purſuance of that order, he did pay the ſame, 


Pay B. a. into Court, and that the ſid MVilliam Hodg/on, the attorney for the 
gain ;--and CET : 
A.'sremedy plaintiff in that ſuit, took the ſame out of Court; with an aver- 


— ment that the plaintiſf and the defendant are the ſame perſons, &'c. 
ney though Replication, That the faid William Hodz ſon was never retained 
<a by the ſaid plaintiff to implead the ſaid defendant, or impowered 
CN to receive the money out of Court for him. 

under the Rejoinder, (not denying that Hodgſon was not retained by the 
= of —_— plaintiff, but) ſaying that the ſaid William Hodgſon was admitted 


and received on record by the ſaid Court of Common Pleas as the 
attorney of the plaintiff, and permitted by the ſaid Court to re- 
ceive the ſaid money out of Court, 

Demurrer and joinder. It was admitted that both parties in 
this caſe were innocent of fraud. The fact was, that one Davi; 
having procured a forged power of attorney, (the Lord Mayor of 
London being a witneſs thereto,) went toHodg/ſon and commiſſioned 
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him to bring the above-mentioned action in the Common Pleas; 1785. 
he accordingly did ſo, and the defendant, as the action was in the ——— 


63 


plaintiff's name, and as it appeared upon the record that William — 
Hodg fot was the attorney put in by the plaintiff, paid the money 1 


into Court, which Hodg/on took out, and paid it over to Davis, 
who has not been heard of ſince. 

After argument by Baldwin in ſupport of the demurrer, and 
Bower contra ; 

Lord MANnsFIELD, Ch. J. There can be no doubt upon this 
caſe. The attorney, who truſted to the warrant of attorney, is 
liable, and Davis who committed the forgery is liable to him. 
The record of the Common Pleas amounts to no more than this, 
that the attorney proſecuted the ſuit in the plaintiff's name; but 
it does not ſtate the n given to him by the plaintiff * ſo 


doing. 
Judgment for the plaintiff. 


— - ——— ——— OO —— 


The Kino againſt EDwaR D AYLETT. 


HE indictment (after ſtating the proceedings in the Court of 


King's Bench, on which an attachment againſt the defend- 
ant was founded, and that a warrant thereon was directed to Mat- 
the au Lenard, to arreſt him, Wc.) ſtated, “That in Trinity Term, 
cin the 24th year aforeſaid, a certain cauſe was depending in 
“Chancery, in which Roger Moore and Jane his wife were plain- 
« tiffs, and the ſaid Edward Aylett and others were defendants; 


e and that ſuch proceedings were thereupon had, that afterwards, 
« to wit, on the 4th of Augyft in the 24th year aforeſaid, at Lin- 


&* coln's Inn, in the county of Middleſex, in a certain hall there, 
ce called Linceln's-Inn- Hall, the ſaid cauſe came on to be heard 
e before Edward Lord Thurlow, c. then being Lord High 
Chancellor of Great Britain. That the ſaid cauſe was then and 
there heard before the ſaid Lord Thurlow, That the ſaid Ed- 
« ward Aylett, then being one of the ſolicitors of the ſaid Court 
« of Chancery, attended the hearing of the ſaid cauſe as ſolicitor 
&« for himſelf and one of the ſaid defendants in the ſaid cauſe. 
That after the hearing of the ſaid cauſe, and before the re- 
« turn of the ſaid writ, to wit, on the ſaid 4th day of Auguft in 
« the 24th year aforeſaid, the ſaid M. Lenard by, virtue of the 


* writ and warrant aforeſaid, at the pariſh of St. Martin in the 
« Fields, 
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« Fields in the county aforeſaid, did duly take and arreſt the ſaid 
« E. Ayleli, and had and detained the ſaid E. Aylett in cuſtody by 
« yirtuc of the writ and warrant aforeſaid. That after the ſaid 
« E. Ayl:tt was ſo in the cuſtody of the ſaid M. Lenard, to wit, 
« on the ſaid 4th day of Auguſt, in the 24th year aforeſaid, a cer- 
« tain complaint was made for and on the behalf of the ſaid E. 
« Aylett to the ſaid Lord Thurlow, then being in the ſaid Court 
&« of Chancery, then held at Lincoln'5-Inn-Hall aforeſaid, that 
« he the ſaid E. Aylett was ſo taken and arreſted by the ſaid 
« M. Lenard on his the ſaid E. Aylett's way from the ſaid hall 
« called Lincoln's-Inn-Hall, after the ſaid cauſe was heard as 
« aforeſaid, to his the ſaid E. Aylett's own houſe ſituate in the pa- 
4 iſh of St. Martin in the Fields aforeſaid in the ſaid county of 
« Middleſex. That afterwards, to wit, on the ſaid 4th day of 
« Auguſt in the 24th year aforeſaid, the ſaid E. Aylett. did ap- 
« pear in his proper perſon before the ſaid Lord Thurlow, then 


« being in the ſaid Court of Chantery, then held at Lincoln's- 


« Jun-Hall, in the cuſtody of the ſaid M. Lenard, to be examined 
« touching the ſaid complaint then and there to be heard. That it 
« then and there became and was a material queſtion on the 
« hearing of the ſaid complaint before the ſaid Lord Thurlow, 
«whether the ſaid E. Aylett was taken and arreſted by the ſaid M. 
Lenard as aforeſaid, on his the ſaid E. Aylett's way from Lin- 
« con- Inn aforeſaid, after the ſaid cauſe was heard as aforefaid, 
« to his the ſaid E. Aylett's own houſe, ſituate in the Haymarket, 
« in the pariſh of Sr. Martin in the Fields, in the county afore- 
« ſaid, That the ſaid E. Aylett, at and upon the hearing of the ſaid 
c complaint, to wit, on the 4th day of Auguſt, in the 24th year afore- 
« ſaid, at Lircoln's-Inn aforeſaid, in the county aforeſaid, in Lin- 
ce coln's-Inn-Hall, in the Court of Chancery, then and there held 
« before the ſaid Lord Thur/ow, was duly ſworn and took his 
« corporal oath to ſpeak the truth of and concerning the ſaid 
« complaint (he the ſaid Lord Thur/ow then and there having 
« ſufficient and competent power and authority to adminiſter an 


« oath to the ſaid E. Aylett in that behalf); that the ſaid E. Aylett 


« being ſa ſworn as aforeſaid, to cauſe and procure himſelf the 
« faid E. Aylett to be diſcharged from and out of the cuſtody 
« of the ſaid M. Lenard, on the ſaid 4th day of Auguſt in the 
* 24th year aforeſaid, in Linto/n's-Inn-Hall aforeſaid, at and upon 


( the aig hearing of the ſaid complaint, upon his oath aforeſaid, before 


« the ſaid Lord Thurl:w, fo then and there having ſufficient 
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te and competent power and authority to hear the ſaid complaint, 
« arid to adminiſter an oath to the ſaid E. Aylett in that behalf as 
« aforeſaid, falſely did ſay, depoſe, and ſwear, of and concern- 


« ing the ſaid complaint, to the eſfect following, 10 wit, that he 
« as ſaid E. Aylett had not been at home after attending the cauſe 


meaning that on the ſaid ath dayof Augaſt in the 24th yearafore- 


« ſaid, he the ſaid E. Aylett had not been at his ſaid houſe, ſituate 
« in the Haymarket aforeſaid, in the ſaid pariſh of Sz. Martin in 
« the Fialds, in the ſaid county of Middle/ex, after attending the 


« hearing of the ſaid cauſe in the ſaid Court, before he the ſaid E. 
1 Aylett was arreſted and taken by the ſaid Af. Lenard as afore- 


« ſaid); and that he the ſaid E. Aylett was arreſted upon the ſteps 
« of his own door on his way home from attending the Court in 
« the ſaid cauſe, and before he had been within the door of his 
ie houſe (meaning that on the ſaid 4th day of Auguſt in the 24th 
« year aforeſaid, he the faid E. Aylett was arreſted and taken by 
« the ſaid M. Lenard as aforeſaid, upon the ſteps of the outer 
« door of the ſaid houſe of him the ſaid E. Aylett on his the ſaid 
« E. Aylett's way home to his ſaid houſe from attending the faid 
Court on the ſaid hearing of the ſaid cauſe in the ſaid Court, 
« and before he the ſaid E. Aylett had been within the ſaid door 
« of his ſaid houſe); whereas in truth and in faQ on the ſaid th 
te day of Augyft in the 24th year aforeſaid, he the ſaid E. Aylett 
« had been at his ſaid houſe, after attending the hearing of the 
« ſaid cauſe in the ſaid Court, before he the ſaid E. Aylett was ſo 
« arreſted and taken by the ſaid M. Lenard as aforeſaid ; and 
4 whereas in truth and in fact oti the ſaid 4th day of Auguſt in 
i© the 24th year aforeſaid, he the ſaid E. Aylett was not arreſted 
tt and taken by the ſaid M. Lenard as aforeſaid upon the ſteps of 
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* the ſaid outer door of the ſaid houſe of the faid E. Aylett, on his 


* the faid E. Aylett's way home to his faid houſe, from attending 
"© the faid Court on the hearing of the ſaid cauſe, and before he 
« the ſaid E. Aylett had been within the faid door of his ſaid 
«* houfe. That the faid E. Aylett on the faid 4th day of Augy/, 
% ec. in Lincoln's-Inn-Hall aforeſaid, at and upon the ſaid hearing 
'* of the ſaid complaint, upon his oath aforeſaid, before, &c. 
« in manner and form aforeſaid, did commit wilful and corrupt 
« perjury, Cc.“ 

After conviction, Erſkine moved in arreft of judgment, and 
made fix objections in point of law to the indictment. 


„ After premiſing that it was an eſtabliſhed rule in criminal pro- 


cecdings, that the charge muſt be laid poſitively (a), and 2 


(a) a Hawk. P. C. 237. 
Vow I. ö war 


66 CASES M MICHAELMAS TERM 


1785, way of argument or inference z and that the want of a poſitive al · 4 Be 
—— legation of any thing material in the deſcription of the ſubſtance, . 
The Kine nature, or manner, of the crime, could not be ſupplied by im. 
41277 plication or intendment; and that it was another rule, equallx 

eſtabliſned, that the crime of perjury could only be committed 
in a judicial proceeding, which mult be directly averred; he ob- 
jected, | 

, That the indictment fates this perjury to have been com- 
mitted at and upon the hearing of the ſaid complaint, without aver- 
ring in direct and politive terms that the complaint vas heard ; 
ſo that it is by inference only the Court can collect that the com- 

plaint was heard. | 
And further (as a ſecond part of the ſame objection), it only 
ſtates, „ on tlic hearing of the ſaid complaint, upon his oath 

„ aforeſaid, befere the Lord Chancellor ;” by which it appears 

that the Lord Chancellor had adminiſtered the oath, but not 

that he had heard the complaint. As the words © before the 

« Lord Chancellor” refer to theſe immediately preceding, 

« upon his oath aforeſaid,” and not to “ the hearing of the 
„ ſaid complaint,” it cannot be collected even by inference 

that the perjury was committed before the Lord Chancellor on 
hearing the complaint. Yaux's caſe, 4 Co. 44. 5 Co. 120, 2. 

Long's caſe, | 2 

20ly, It adds, by way of innuendo, to thedefendant's oath, « his: 

&« houſe ſituate in the Flaymarket, in St. Martin in the Fields ;”' 

without {tating by any averment, recital, or introductory matter, 

that he had a hae in the Haymarket ; or even admitting him to 
have ſuch a houſe, that i oath was of and concerning the ſaid houſe- 
ſo ſituated. As it is the buſineſs of an innuendo to explain, but 
not to extend, the ſenſe, this innuendo is void, becauſe there is 
nothing antecedent to which it can be referred. Rex v. Alder- 
ton, Sayer 280. Rex v. Matthews, 9 St. Tr. 682. R. v. Horne, 
Corup. 672. 4 Co. 17. | 
diy, (Which objection is to the ſirſt aſſignment of perjury, ) 
Whenever perjury is afligned, it muſt be a falſiſication of the de. 
fendant's oath, His oath is, “ that he was arreſted before he had 
© been within his own houſe :” to contradict this, the aſſignment” 
ſtates, * that he had been at his houſe,” which is conſiſtent; for 
he might have been on the ſteps of his houſe. 
4thly, (Which objection goes to the ſecond aſſignment af per- 
jury,) The defendant ſwore that he was arreſted « upon the ſteps 
1 of his own door * and the innucndo introduces a new idea 
10 not 


- 
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not warranted by any introductory matter, viz, the outer door of 
his houſe. 


pr 


1785. 


— 


5thly, To both the aſſignments of perjury they 4 added time The — * 
to the defendant's oath, and made it of the eſſence of it. e. 


Wherever time is part of the iſſue to be tried, it muſt be poſitively 
averred, and not introduced under a videlicet. Wherever time is 
put under a videlicet, it cannot be traverſed. It is ſtated, that 
Aylett was arreſted by Lenard, after hearing a cauſe in Chan- 
cery, to wit, on the th of Augiſt. Time is alſo mentioned in the 
innuendos, when there is not a word of time in the defendant's 
oath ; non conſtat, therefore, but that he was ſpeaking of the 3d 
day of Auguſt. Rex v. Greepe, 1 Salk. 513. 1 Lord Raym. 256. 
2 Inſt. 318. 3 Inſt. 230. 
6thly, The perjury is ſaid to have been committed “ of od 
« concerning the ſaid complaint,” without ſaying that ſuch a com- 
plaint exiſted: but it ought to have been „of and concerning 
« the premiſes.” Cro. Fac. 19. Cro. Elia. 148. Rex v. Tuchin, 
5 St. Tr. 527. | 
Bearcroft, Coꝛuper, and Silveſter, againſt the rule, inſiſted, that 
drawing indictments for perjury was rendered more eaſy than it 
was formerly by 23 Geo. 2. c. 11. and that the Court would not 
now liſten to ſo many trivial objections as before that ſtatute. 
{The Court however were of opinion, that the ſtatute did not 
apply to the preſent caſe, it being only intended to obviate the 
difficulties in ſtating the whole record of the trial, on which 
the perjury had been committed ; and they ſaid, it would have 
been ſufficient, if there had been no ſtatement of the proceedings 
in the King's Bench.) That no technical expreſſions were neceſ- 
fary in an indictment for perjury ; as in the caſes of murder, 
burglary, or treaſon. Vide Rex v. Wilkes, This indictment need 
not be more formal than an indictment for a libel. That an in- 
dictment for perjury was on the meaning, not on the exact words, 
of the oath; and if the jury had ſo found the meaning, the aſſign- 
ments were good in law, That the objections were all made on 
a ſuppoſitipn of certain omiſſions in thy indictment, which, on a 
view of the indictment, were ſound not to be warranted in fact. 
That barely reading the indictment was an anſwer to them all. 
As to the iſt objection, it is clear on the face of the indictment 
{and not by way of argument or inference ), that the complaint 
*vas heard ; and that it <vas ſo heard before the Lord Chancellor. 
The caſe cited in ſupport of this objection was 4 Co. 44 : but thay 
Was an indictment for murder; this for perjury, And with re- 
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1785, ſped to the particular point on which the judgment was arreſted, , 
it does not apply to this caſe. 8 
The Ki"s Anſwer to the 2d objection, that there is no averment that the 
Afar. defendant had « houſe in the Haymarket, nor any colloquium about 

it, and that it is firſt introduced by way of innuendo, whereby 
the ſenſe is extended. There is no weight in the objection: and 
it is not like the caſe of the barn full of corn, for the addition in 
that caſe extended the criminality, But it appears out of Aylet?'s 
own mouth, from the complaint, from the evidence, and from E. 

we oath, that he had a houſe, which was ſituate in the Haymarlet 
in the pariſh of 87. Martin in the Fields. The true rule to go by 
in theſe caſes is that laid down by Lord Ch. J. De Grey, in the 
King v. Horne (a); the charge muſt be ſuch © that the Court may 
« ſee ſuch a definite crime, that they may apply the puniſhmen 
« which the law preſcribes.” 

As to the objection of adding the outer door : it is a legal and 
admiſſible innuendo. The oath is, “ that he was arreſted upon the 
« ſteps of his own door,” and the innuendo explains what door 
is meant, The defendant's oath muſt have related to the outer 
door ; for if it had been any other, he would not have been en- 
titled to his diſcharge. This therefore does not come within the 
principle of the caſe cited © of the barn full of corn;” for the barn 
e being full of corn” was a new idea; it did not appear in any 
other part of the indictment, and was a material addition. 

The objection, that time was introduced under a videlicet, is 
not true in fact. The 4th of Augy?” is mentioned throughout 
the whole indiQtment. Beſides no authority has been cited to 
ſhew, that wherever a day is under a videlicet, it cannot be taken 
notice of as the rcal day, If time be material, it may be proved, 
though laid under a videlicet : and if immaterial, it's being laid 
under avidelicet will not render it material. Johnſon v. Pickett, 
E. 25 G. 3. B. R. But in this caſe, if it be material, it is to be 
found in other parts of the indictment. And the caſe of the King 
and Greepe, cited in ſupport of the objection, was reverſed in 
parliament. 

As to the laſt objection, that the perjury was „of and con- 
« cerning the ſaid complaint; “ this averment, which however 
is commonly inſerted, is not neceſſary. But if any allegation be 
neceſſary, the general one in this caſe is ſufficient. The indict- 

ment ſtates that * the jurors aforeſaid do ſay, that E. Aylett, at 
* and upon the ſaid hearing of the ſaid complaint upon his oath 
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« aforeſaid, 
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« aforeſaid, before, &c. in manner and form aforeſaid (which re- 
« fers to every thing previous to thoſe words), did commit wilful 
« and corrupt perjury.” They alſo cited 2 Hales P. C. 193. 

On the whole, the meaning of the ſeveral words having been 
found by the jury, it was no longer in the defendant's power to 
ſay they did not bear that conſtruction. 

Erſkine, Mingay, Fielding, and Garrow, in ſupport of the RP 
went over the ſame grounds of objection, which Er/tine made in 
obtaining it. During the argument the Court. obſerved that 
Long's caſe in 5 Co. was conſiderably ſhaken in 2 Lord Raym. 
1169: and that Yaux's cafe had alſo been ſhaken. Vide Yentr. 23. 


3 Keble 5 1. (a). 
Lord MaxsFIELD, Ch. J. After all the pains that have been 
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taken, no precedents have been cited on indictments for perjury 


applicable in point to this caſe, or to the objections which ariſe 


out of it: much leſs any ſeries of determinations to prevent us 


from reaſoning and deciding this caſe on the principles of law. 

It is neceſſary in every crime that the indictment charge it with 
certainty and preciſion to be underſtood by every body; alleging 
all the requiſites which conſtitute the offence ; but every crime 
ſtands on it's own circumſtances, and has peculiar rules. 

In the caſe of perjury, I take the circumſtauces requiſite to be 
theſe 3 the oath muſt be taken in a judicial proceeding, before a com- 
päetent juriſdiflion ; and it muſt be material to the queſtion depending. 
If there be any doubt on the words of the oath, which can be made 
more clear and preciſe by a reference to former matter, that may 
be ſupplied by an innuendo. There muſt be an allegation of time 
and place, which are ſometimes material and neceſſary, and ſome- 
times not. As to the firſt conſtituent part, that it does not appear 
that the oath was taken in a judicial proceeding, or that it was 
heard before the Lord Chancellor, and therefore that a material 
part is wanting; I agree with Mr. Bearcref?, that there is no other 
anſwer neceſſary, than to read the record. If words can make a 
propoſition clear, they are here uſed, Conſider the nature of the 
proceedings on which this perjury was committed: it was a com- 
plaint perſonally made to the Lord Chancellor fitting in the Court 
of Chancery, not by bill, but ore tenus. It was a complaint of an 
arreſt by a ſolicitor taken in returning home after the cauſe was 


heard, during which time he was privileged. And this is a well- 


known privilege, to which even witneſſes in a cauſe are entitled. 
(a) Vis Fitzg. 264. 
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This complaint was made to the Lord Chancellor, and the de- 
fendant appeared before him to be examined touching the faid 
complaint then and there to be heard. On the hearing of the ſaid 
complaint before the ſaid Lord Thurlow, a queſtion aroſe, which is 
ſtated to be a material queſtion. Then it goes on to ſtate, that, 
at and upon the hearing of the ſaid complaint, the defendant ap- 
peared and was ſworn before the ſaid Lord Thurlow, who had a 
ſuſſicient authority to adminiſter an oath, Then it repeats that 
at and upon the hearing of the ſaid complaint before the ſaid Lord 
Thurlow, having authority to hear the ſaid complaint, and to ad- 
miniſter the oath, the defendant depoſed, c. I proteſt I can- 
not comprehend words more expreſſive. The act of hearing was 
the defendant's depoſition ; there was no other cauſe to be heard 
hearing him ſwear was hearing the complaint; his own oath was 
the complaint ; there was no other party to it on this record; it 
was a ſummary proceeding, on which he was examined on oath, 
No authority has been cited to ſupport the-objeCtion, and there 


is nothing in reaſon to warrant it, 


The next point is, as to the innuendo. Now the buſineſs of an 
innuendo is, by a reference to preceding matter, to fix more pre- 
ciſely the meaning of it. The complaint was, that he was taken 
before he got to his own houſe in &. Martin in the Fields. Now 
what was the material queſtion ? The complaint cannot be diſ- 
tinguiſhed from the material queſtion. The material queſtion is 
the giſt of that which he ſwore. His houſe in the Haymarket in 


St. Martin in the Fields is not another houſe ; but it is a more par- 


ticular deſcription of the ſame houſe. It was not a queſtion put 
to him in theſe words, He was examined — then what was the 
materiality ? That he was taken before he got to his houſe in the 
Haymarket, Then he ſwore he was taken before he got home, 
Where is that? His houſe is explained, by a reference to what 
gocs before, fo be in the Haymarket, 

The next objection is that the oer door is added by way of 
innuendo, There was no occaſion for the innuendo, What is his 
door, but the outer one, as to the defendant's purpole? If he ſpoke 
of an innerdoor, that would not entitle him to his privilege. 

As to the objeCtion of the He tliroughout the whole of the 
record, it is laid to be on the 4th of Aagu/l ; ſometimes with a 
videlicet, and ſometimes without. The cauſe was heard on the 


4th of Augyf; the complaint was made and heard on the 4th of 


Auguſt ; and the defendant fwore on the 4th of Auguſt, If the 
s time 
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time be material, it muſt have been proved; and if not, it may 


5 | be rejected, as it is laid under a videlicet. 


I am of opinion that the rule for arreſting this judgment 
ſhould be diſcharged. _ 

The three other Judges delivered their opinions very fully to 
the ſame effect. Rule diſcharged. 


i 
Jacks0N againſt The Inhabitants of CaLesworTH, 


N this action, which was grounded on the 9 Geo. 1. c. 22. for 
ſetting fire to the plaintiff's houſe, damages to the amount of 
191 J. were recovered. And a rule having been obtained, call- 
ing on the defendants to ſhew cauſe why the coſts of this action 


ſhould not be taxed, 


Plumer ſhewed cauſe and contended, Firſt, that no coſts are 
due under this act. 

Coſts are only due by act of parliament ; none being recover- 
able at common law : and the only ſtatute which gives them is 
that of Ghuceſter (a), which is only applicable to thoſe caſes 
where damages could be recovered before it paſſed. Pilford's 
caſe, 10 Co. 115. 3. In this caſe, ſetting fire to the plaintiff's 
houſe amounted to arſon at the common law, and he could not 
have recovered any damages previous to the paſſing of the 96. 1. 
which gives him this remedy ; the civil injury being merged 
in the felony. If therefore the doctrine laid down in Pilford's 
caſe be law, the plaintiff is not entitled to coſts. 2 nf. 289. 
Gilb. Hiftory of the C. Pleas, 268. Bull. N. P. 328. In Wit- 
ham v. Hill and others (6), which was an action on the ſtatute 
1 Geo. 1. c. 5. J. 6. for demoliſhing houſes, c. Pilford's caſe is 
recognized as law; and the plaintiffs there recovered coſts, be- 
cauſe the ſtat. 1 Geo, 1. did not create damages; © the party in- 
« jured being entitled to damages againſt the particular perſons 
« who pulled down his houſe, at common law.” This diſtine- 
tion is further exemplified in an action of waſte, where if it be 
brought againſt tenant for life or years, tho plaintiff ſhall recover 
the place waſted, but no coſts ; no damages being recoverable at 
common law, but are given by a ſtatute ſubſequent to the ſtatute 
of Glouceſter. But if it be brought againſt a guardian, or tenant 
in dower, there the plaintiff ſhall recover coſts, becauſe an action 
lay againit them at common law, 9 Hen. 6. 66. b. 19 Hen. 6. 


(a) 6 Kd. 1. 4 1. (B) 2 Wil. . 


(c) So in an action againſt a gaokr on the &aveas cou aft, II. Bl, Rep. C. B. 10. 
F 4 
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1785, 32.4, The ſame doctrine holds in grare impedit, where damages 
— arc given by a ſubſequent ſtatute (a). 2 1. 362. 27 Hen. 
Jaerte 6. 10. 2 Hen. 4-17. The only caſe, which at firſt appears to 
The labs vary from this principle, is an action on the ſtatute of hue and 
—__ cry for robbery againſt the hundred, where coſts are due: but 
von ru. even in that caſe, at common law there was an 96/igation on the 

hundred to keep watch and ward; and therefore damages were 
recoverable againſt the hundred. | 2 g 
[The Court ſeemed inclined to think that no ſuch action againſt G 
the hundred would have lain for not keeping watch and ward be- 
fore the ſtatute z they not being a corporation.) 
In 2 Wilſ. 92. Mr. J. Bathurſt ſaid © that the ſtatute of hue and 
« ery did not create damages, but only gave the party robbed a 
« different remedy from that which he had before, for the party 
« robbed before that ſtatute might have had an action againſt the 
« hundred for not keeping watch and ward (6).” 
In 3 Burr. 1723, there is a caſe on this very ſtatute, in 
which the plaintiff was nonſuited ; and on the Maſter's doubt. 1. 
ing whether the defendant were entitled to the coſts of the non- , 
ſuit, it was brought before the Court, where it was taken for 
granted that the plaintiff, if he had ſucceeded, would have been 
entitled to coſts, and as it wag reciprocal, the Court thought he 
ſhould be liable to pay coſts. But in that caſe the point did not 
come directly in queſtion; and it cannot now be conſidered as any 
authority, it having been fince ſhaken in the caſe of Wilkinſon 
gui tam v. Allet (c). But 
2dly, If the Court ſhould be of opinion that any coſts are due, 
the act of parliament having limited the ſum to 200 J. and the 
damages here being 191 /. ſuch coſts and damages taken together 
ſhould not exceed 200 J. in the whole. 
This matter ſtood over on account of other buſineſs, and after- 
wards the Court ſtopped the other ſide, and | | 
WiLLEs, J. ſaid, This point, on looking into the books, ap- 
pears to have been determined. Pilford's caſe is the only one 
which bears the other way, which Lord Ch. J. Ville ſeemed 
ſtrongly inclined to over-rule in the caſe in Wilfon (d). It has 
been the conſtant uſage to give coſts in actions on the ſtatute of 
hue and cry, And wherever damages are given, coſts ought ta 
follow of courſe. 
BuLLeR, J. Lord Coke in his ſecond Inſtitute (e) lays down 3 
rule different from that in Pi/ford's caſe z for he lays « Thisclauſe 
(a) Mm. 2. 6. . (6) Rt v. The Men of Devon, poſt. 2 vol. 670. 
(e) Corp , 366. (d) 2 ee (e) 7 Inf. 289. 
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5 | 4 « (ſpeaking of the ſtatute of Glouceſter) doth extend to give coſts, 17835. 
3d «© where damages are given to any defendant or plaintiff by an 


3 9 « ſtatute made after this parliament.” 2 
And I doubt whether ſuch an action againſt the hundred as The Inha- 
$4 | that mentioned by Mr. J. Bathurſt has ever been brought. — 


Rule abſolute (a). onrx. 


R {a) Salk. 206, 


—ů— YN Enntorgryou——_—— 


YarTEs againſt HALL. 


T HE declaration ſtated that at the time of the capture there- A promife 
after mentioned, to wit, on the 29th May 1780, there was 3 = 

an open war between Great Britain and the United States of North bedal of 

America. That, at that time, the plaintiff was a ſeaman on board —_—— 


a ſloop called the Saville, the property of the defendant, at the ger 
wages of 41. per month. That on the ſaid day, &c. one Edward — — 
Macatter, a ſubje& of the United States of North America, and Dn yi 
commander of the Black Princeſs Cutter, captured the Saville. failors, in 
That in conſideration that the plaintiff, at the requeſt of the de- — 
fendant, would become one of the hoſtages of the ſaid Edward OY 3 
Macatter, for ſecuring the payment of a large ſum of money, binding en 
agreed by the maſter of the Savi/le to be paid for the ranſom there- — 
of, with her cargo, the defendant promiſed to pay him the like thy aban- 
wages of 4/. per month for every month that he ſhould be detained — — 
as ſuch hoſtage. That the plaintiff, conſiding in the defendant's 
promiſe, became one of the hoſtages, &c. and was detained in 
cuſtody as ſuch hoſtage for three years and ten months; by reaſon 
whereof, c. the defendant became liable to pay to the plaintiff 
1841. Sc. The defendant pleaded the general iſſue, | 

This action was tried at the fittings after Hilary Term laſt, be- 


fore Lord Mansfield at Guildhall, when a verdict was found for the 


| Plaintiff, ſubje to the opinion of the Court on the following caſe : 


« That the Savi/le was on the 29th May 1780 captured on a 


« voyage from Guernſey to Liverpool by the Black Princeſs Privateer, 


% Edward Macatter commander, belonging to the United States 
« of North America, and ranſomed for 40001; and the follow- 
* ing ranſom bill given, c. (prout). That to induce the plain- 
tiff to conſent to be a hoſtage, the captain agreed with him, 
« and engaged for his owners, that he ſhould be paid wages at 
e the rate of 4/. per month, ſo long as he was detained a hoſ- 
tage; to which the plaintiff conſented ; and, in conſequence 
|# thereof, he was detained as a hoſtage till the 27th Aug 1783. 

| « The 


74 


1785. 
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« The defendants, owners of the ſhip, diſputed the payment 


( of the ranſom bill, as being more than the value of the ſhip 


1471 
apainft 
HALT. 


« and cargo, which occaſioned a ſuit to be brought in the 
« name of the hoſtages in the High Court of Admiralty of Eg. 
« land againſt the defendant, to compel the payment thereof 
« which ſuit was diſmiſſed. That an appeal was brought to the 
High Court of Delegates againſt the ſaid judgment; and the 
« ſaid judgment was, by the Court of Delegates, affirmed (prout, 


« Hr.). That the net proceeds of the ſhip and cargo were paid 


« to the captors on the 13th Augyſt 1783. The queſtion for the 


« opinion of the Court is, Whether the plaintiff be entitled to re- 


« coyer in this action? 

This caſe was argued in laſt Fafter Term, when Knowles for 
the plaintiff contended, that the hoſtage's conſent was neceſſary 
to his being a party to the ranſom bill; therefore it was a freſh 
contract, independent of his original one. That he laboured un- 
der many diſadvantages, which, as a common priſoner, he would 
not be liable to; for he muſt remain in cuſtody till the ranſom 
bill was paid. That there are many determinations, which hold 
that a captain may bind his owners by contracts for their benefit. 
That it is laid down by Lord Mansfield in Coꝛuper, 290, „ That, 
« where a man is under a legal or equitable obligation to pay, 
« the law implies a promiſe, though none was ever made.” That 
the plaintiff could not know that the ranſom bill meant to bind 
the owners for more than the value of the ſhip and cargo. That, 
at all events, he was ſtili an hoſtage for the real value of the ſhip, 
and liable to be detained till that value was paid. 

Ridley, for the defendant, inſiſted that, from the moment the 


fhip was captured, wages ceaſed, That the captain had exceeded 


his authority; and had no right to bind his owners beyond the 
value of the ſhip. 1 Molley, b. 2. c. 1. . 10. 

Ihe Court took time to confider. And now, in the preſent 
Michaelmas Term, the Court gave judgment; having deferred it 
ſo long on account of a difference of opinion, 

Wittss, J. This is a very hard caſe ; the action ought to be 


ſupported if poſſible, The plaintiff became a hoſtage at 4 /. per 


month. This contract was then ſuppoſed to be for the benefit of 


the owner; and there is no fraud on the part of the captain. The 


plaintiff was not compellable to became a hoſtage, but volun- 
tarily engaged himſelf, He continued a priſoner for above three 


years : the net produce of the ſhip and cargo was not paid to the 
captors till 1783; for the cauſe by the captors in the name of the 


hoſtages 
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by 
L | - © hoſtages was not decided in the Admiralty Court till that time, 1785. 
| = till when he was not entitled to his diſcharge, The Admiralty 
Court thought that the captor could not recover more than the — 
N value of the ſhip and cargo, becauſe, by the civil law, the delivery Haus. 
; of the ſhip and cargo is a diſcharge of the ranſom bill, and of 
the hoſtage, who is only a ſecurity that the ranſom bill ſhall be 
paid, But this contract of the captain is a collateral one, in which 
he has ſtipulated for himſelf and his owners, I do not ſay that in 
every caſe the captain can bind his owners beyond the value of the 
ſhip and cargo, for if he could he might ruin them at any time : 
but I think there are ſome inſtances where he can, and I think this 
is one. Lord Mansfield's words, reported in Cowper, 639, are very 
| ſtrong. Vide Malloy, vol. 1. lib. 2. c. 1. /. 10. The owner ſhall 
anſwer the act of the maſter generally; but if he take up money 
| beyond what is neceſſary, the owner ſhall not be bound, but the 
maſter himſelf. I will put this caſe; ſuppoſe a ſhip be driven 
into a foreign port, and a thorough repair became neceſſary, that 
the maſter directed ſuch a repair, which amounted to more than 
the value of the ſhip; in that caſe would not the owners be liable? 
I think they would. I will put another caſe ; ſuppoſe the ſhip and 
cargo had been ſold for half their value only, by a fall in the mar- 
ket, would not the owners haye been {till liable, and could not 
the plaintiff have recovered ? I have no doubt of it. This is a 
bond fide contract; and under all the circumſtances this is a rea- 
ſonable engagement of the maſter's, with a view to benefit the 
owners; and I think the plaintiff is entitled to recover. 
ASHHURST, J. We are not to conſider whether it were expe- 
dient or not to enter into this contract. The maſter was the only 
perſon at the time who had a right to decide; the owners had 
entruſted the ſhip to his management; he was their agent, and 
thought he was acting for their advantage when he ranſomed the 
vefſel. It was neceſſary that a hoſtage ſhould be given, and the 
maſter had no right to throw the ons on any of the crew againſt 
their will. To induce the plaintiſf to become ſo, the captain en- 
tered into this contract. Ihe plaintiff conſidered that the captain 
was bound by it; then is it valid and binding in law? As a ge- 
neral poſition, it is clear that the owners are bound by the con- 
tract of the maſter: this may be collected from the 7 Geo. 2. c. 15; 
which has provided for the ſecurity of the owner in the caſe of 
embezzlements. Before that ſtatute, owners were liable ſor the em- 
bezzlementof the maſteror mariners to anyamount. Then it would 
be —__ to ſay that the owners before the ſtatute ſhould be an- 
{werable 
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not for his contracts bond fide made. Roccus lays it down as a rule, + 


YaTrs 


cl. 


CASES in MICHAELMAS TERM 


ſwerable even for the fraud and miſbehaviour of the maſter, and 


No. 32, That in all caſes owners are bound by the contracts of the 

maſter. But it has been contended that owners are not bound be. 

yond the value of the ſhip and cargo; but there is no authority 

that I know of to warrant this poſition to ſuch an extent. There 

are only two exceptions to the general rule, that the owner is 
bound. One is in the caſe of hypothecation, the other in the caſe 
of a ranſom bill. 
at all, the lender knows nothing of the owner, he gives credit to 
the ſhip only; from the form of the contract, he cannot go beyond 
the value of the ſhip. 6 Med. 79. 1 Salk, 35. As to the ranſom bill, 
it was determined in the cafe of Helly and Grant, Trin. 23 G. z. 
that the owners were not liable beyond the value of the {hip and 
cargo. I was not preſent when that caſe was decided, but I do 
not mean to diſſent from the determination. In tranſactions of 
this kind between perſons of different ſtates, it is for the honour 
of nations that theſe contracts ſhould be invariably performed, 
The captor has it in his power to uſe the crew in what manner he 
pleaſes ; they have the idea of liberty before their eyes, and would 
probably make any agreement to be free, and therefore would 
not heſitate to contract beyond the value of the ſhip and cargo, 
to the ruin of the owners. But as it is, no one can be hurt: 
the owners cannot, becauſe they have the liberty of abandon- 
ing their ſhip altogether ; the captors cannot, becauſe they re- 
ceive the ſhip and cargo. Then, if this cafe has nothing to do 
with hypothecation or ranſom bill, it is a mere caſe of contract. 
The conſideration at the time was oſtenſibly for the benefit of 
the owners; the maſter was entruſted with the ſhip ard all its 
concerns; he judged it to be for their benefit, and the hoſtage 
regarded the captain as a perſon competent to engage for his 
owners, and could not tell that it was not for their advantage. 
It is a good conſideration, if it either import to be a benefit 
to the perſon for whom the thing is done, or a loſs to the party 
who does it. Here it was for the benefit of the owners. Is 
there any thing in the nature of the contract which ſhould pre- 
vent the owners from being perſonally liable? In actions for 
wages they are clearly liable, and no queſtions about the value 
of the ſhip are ever aſked, This contract being ſubſequent to 
the capture, is totally unconnected with any queſtion about the 
loſs of wages on account of the loſs of the ſhip. Upon the 


whole, 
11 


As to the firlt, in truth the owner is not bound 
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*Z whole, as this was a proper ſubject of contract, as the con- 1785. 
"T7 Kderation was meritorious, as it was made by a perſon having ——— 
= 2 competent authority to contract, as there was no colluſion Lars 
between the parties, and the ſailor entered into the contract Harl. 
on the faith of the perſon, and not of the ſhip, there is no- | 
thing in juſtice, reaſon, or law, to prevent the plaintiff reco- 
vering. 
Bol LER, J. (after ſtating the facts). This is an action againſt 
the owner of the ſhip ; and therefore it is quite unneceſſary to de- 
termine whether the conſideration for the promiſe made by the 
captain be ſufficient in point of law to maintain it, unleſs the cap- 
tain had a power to bind his owner by ſuch promiſe, In order 
to prove that the captain had ſuch a power, it was argued by the 
counſel for the plaintiff, that the captain can bind the owner by 
contrats made for his benefit. I agree in that poſition, and think the 
counſel ſtated it accurately. The queſtion then is, whether this 
contract were for the benefit of the owner? The contract was made 
in order to obtain a ranſom of the defendant's ſhip : but the ran- 
ſom was for more than the value of the ſhip and cargo. That ran- 
ſom was not for the benefit of the owner; for it effectually de- ' 
prived him of his whole property both in the ſhip and the cargo: 
and if the ranſom itſelf were not for the benefit of the owner, no 
additional charge thrown upon him on account of the ranſom 
could make it ſo, The captain has not by law a power of binding 
the owners beyond the value of the ſhip and cargo. Merchants 
would be in 2 moſt deplorable ſituation if that power were ex- 
tended ; for it would be to put it in the power of the captain to in- 
volve his owners in the moſt certain ruin. It would be, as Lord 
Nottingham ſaid in a caſe before him, 29 Car. 2. (a), to make maſ- 
ters the owners of all men's ſhips and eſtates. In 1 Sid. 411. it is 
ſtated as the cuſtom to repair ſhips upon the credit of their bot- 
toms z as ſhips are liable for their repairs, but not the owners 
without their aſſent, ſo as to charge their perſons. The merchant 
truſts the captain with the ſhip and cargo. As far as they go, 
the captain has a power of binding his owners, and he may hypo- 
thecate the ſhip; but that only in caſe of neceſſity, in a foreign 
port, and not for his own debt. Lex Mercat. 95, 6. If he bor- 
row money to repair or victual the ſhip when there is no occaſion 
for it, he alone is debtor, and not the owners. Lex Mercat. 53. 
Malloy, 315. %. 10. Hob. 11, 12. and Mor, 918. If the repairs 
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1785. exceed the value of the ſhip, I think the owners have a right ts 
—— abandon her, and diſcharge themſelves ; for the merchant truſts 
Vene the captain no farther than with the value of the ſhip ; and theres Ek 
£2 fore the captain cannot bind the merchant farther. And the h a 
| creditor, when he advances his money, has two ſecurities, an 


only two, viz. the body of the ſhip and the perſon of the maſter, er 
It is only in reſpect of the /bip, that the maſter can bind the owner, RB 
If the owner keep the ſhip, he keeps her ſubject to the charge w 
the maſter has brought upon her, If he relinquiſh the ſhip, hße th 
is not liable to the charge. His keeping the ſhip is proof of his ju 
aſſent, and ſo brings him within the rifle ſtated in S:derfin. But ca 
when he abandons her, the caſe, with reſpect to him, is the ſame 7 tr 
to all intents and purpoſes, as if ſhe never had been ranſomed at all, 
Tbe Legiſlature ſaw the miſchief of ſuffering captains or maſters to © | he 
bind their owners to any extent, in ſo ſtrong a light, that even in 2 OV 
caſes where the owners truſt the captainswith the care and cuſtody Pe 
of other perſons” goods, they in the 7th year of Geo. 2. paſſed an WA be 
act to provide that owners of ſhips ſhould not be liable beyond the is 
value of the ſhip and treight ſor embezzlements committed with- We at 
out their knowledge; This act was made in conſequence of the | i be 
caſe of Boucher v. Lawn (a), where the goods were loſt by the ku 
negligence or embezzlement of the maſter, and the maſter was en- ©! 
titled to the freight of thoſe goods for his own benefit, and the ac- n 
tion was brought againſt the owners. The Court thought that caſe Pe 
was not to be diſtinguiſhed from the common caſe of the carrier, th 
and that the owner was liable for the act of the maſter where he dc 
acted within the compaſs of his employment. But where a maſ- as 
ter ranſoms a ſhip ſor more than her value, he acts within no ti 
compaſs, no beunds at all. I agree that at common law the owners 
were liable for the ſull value of goods ſhipped on board their veſ- * 
ſels 4 for they were in all reſpeQts rightly conſidered as common 2 
carriets. But it was only in reſpect of the general obligation, ” 
which the law by its poſitive rules throws on carriers, that they i 
are liable to that extent. But that does not at all apply to the 19 
preſent caſe. My propoſition is, that the owners are not liable * 
for the act of the maſter farther than they truſt him. When they P 
truſt him with the carriage of goods for hire, they truſt him to tl 
the extent of the value of thoſe goods; and for his default they 
arc liable to that extent to the owner of the goods, but no far- 2 
p 


ther, If the waggoner choſe to employ a number of perſons'to 


(a) H.8 Gee. 2. 
guard 
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4 7 guard his wagon, I know of no law or reaſon which could com- 1785. 


1 


pel the owner to pay that charge. If a captain of a ſhip choſe to 
contract with two or three privateers to guard him againſt an _ 


1 Ss enemy during a voyage, there is no foundation for charging the Hats, 
ZE owners on ſuch a contract; not even though it ſhould appear that 


enemies infeſted the ſea, and that there was danger in the voyage. 


hut, without having recourſe to poſſible or imaginary caſes, in 


which the injuſtice of binding the owners by the contracts of 
the maſter to any extent is glaring, it ſeems to me that all the ad- 
judged caſes on the ſubject decide, or at leaſt imply, that they 
cannot be liable beyond the value of the intereſt with which they 
truſt the maſter. | 6 
It has been faid that if the ſhip be ranſomed, and proceed on 
her voyage, the ſailors will be entitled to their wages and the 
owners bound to pay them. No authority has been cited to ſup- 
port that poſition, and the general rule of law is, that if the ſhip 
| be captured, the wages are loſt. 2 Lord Raym. 1212. The ranſom 
is a new purchaſe of the ſhip ; and it will deſerve great conſider- 
ation before it- is determined that after a ranſom the owners ſhall 
be liable to pay wages for the time which elapſed before the cap- 
ture. If the ſailors ſhould be entitled to wages for the remainder 
of the voyage (which has not yet been determined) that right 
muſt be founded purely upon equity ; and then to bind the owners 
perſonally, I think it would be incumbent on them to ſhew that 
the owners had accepted and taken the ſhip ; for unleſs the owners. 
do that, the ſhip, as far as they are concerned, is to be conſidered 
as if ſhe were never ranſomed at all. The owners have the elec- 
tion after a ranſom to take the ſhip or to abandon her. | 
In Tranter v. Watſon (a), which was a motion for a prohibition 
to a ſuit in the admiralty againſt the ſhip and goods by the cap- 
tain who had ranſomed her and was himſelf a hoſtage, there was 
not the leaſt idea of binding the owners beyond the value of the 
ſhip and cargo: and the ſuit was againſt the property only, and not 
againſt the owners, And in Johnſon v. Shipper (b), where the ſhip 
was hypothecated for money laid out on neceſſaries, and a libel 
preferred againſt the ſhip and owners to compel the payment of 
the money, a prohibition was moved for, Holt, Ch. J. ſaid the 
maſter has no authority to ſell any part of the ſhip, and his ſale 
transfers no property; but he may hypothecate. And ſince the 


þ Proceedings in the admiralty are againſt the owners as well as 


(a) 2 Lord Roym. 931. 6 Med. 11. Salk. 35. (4) Lord Raym. 982. 
| againſt 
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1789. againſt the ſhip, let a prohibition go quoad the proceedings ogainſf thi 
user,, and let let them go on to condemn the ſhip. 


FA rr: 
a gam 


ſuit in the admiralty court to compel the defendant, as owner of 
this ſhip, The Saville, to redeem them by paying the full amount | 
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In Helley v. Grant (a) Lord Mansfield ſaid he did not recolle& 


Hark. any caſe, where the ranſom was for more than the value of the 2 
ſhip ; but in ſuch a caſe he thought it equitable to ſay that the | % 
captain had exceeded his authority, and that the parties had gone 


upon a miſtake : but the conſequence is, that the ſhip and cargo 
mult be reſtored. If they be delivered up in lieu of the ranſom 
bill, that is an indemnity, 

In the cafe of Graham and Yates v. Hall, before the delegates 
on the 3d of Fuly 1783, the judge of the admiralty firſt held, and 
on appeal four civilians and three judges unanimouſly determined, 
that the captain could not bind his owners beyond the value of 
the ſhip and carga; and the owners having abandoned the ſhip 
and cargo, the Court'diſmiſfſed the ſuit which was brought by the 
hoſtages againſt the owners. That ſuit was between the parties 
to this cauſe, and was on the very ranſom now under conſidera- 
tion; for the preſent plaintiff and the other hoſtage brought their 


of the ranſom bill. But the court of admiralty, and the court of 
appeal, held, that by the delivery up of the ſhip and cargo, the 
owners were diſcharged. The money ariſing from the ſale of the 
ſhip and cargo was then in the admiralty, and all the doctors 
agreed that their court would not ſuffer the money to be taken 
out till the hoſtages were releaſed; and that the court of admi- 
ralty in France, on having proof that the money was in our court 
of admiralty, would order the hoſtages to be releaſed. 

The power, contended for in this cafe, is dangerous to the laſt 
degree ; for after a capture, unleſs the ſhip can be ranſomed on 
reaſonable terms, the perſonal intereſt of the captain leads him to 
betray his owners. He is concerned only in getting his liberty; 
and whatever the terms of obtaining that liberty may be, provided 
he can throw the burden on his owners, it is of little import to 
him. It is hardly poſſible, and highly improbable, that a maſter 
can ever ranſom a ſhip for more than its value, without knowing 
that it is ſo. If he do know it, he is guilty of a fraud in at- 
tempting to bind his owners beyond the value : and it is no an- 
fwer to ſay that the captain underſtood that the ranſom was for 
the benefit of the owners, if in fact it were not ſo. 


(a) Tr.23G. 3. B. R. 
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The power of the maſter or captain muſt be founded on ſome 
rule of law, and that rule of law muſt have ſome certain bounds. 
The rule muſt be either that he has a general right to bind his 


KH owners by all contracts reſpecting the ſhip, or that he can only 


bind them by ſuch contracts as are for their benefit, not exceeding 
the value of the ſoip. A general and unlimited power is contra- 
dicted by every law-book on the ſubject. If it were allowed, and 
the captain borrowed ten times the value of the ſhip, the owners 
ought to be anſwerable. But let him borrow what he will, if the 
owner abandon the ſhip, he is no longer anſwerable. If the power 
be confined to contracts for the benefit of the owner, this con- 
tract was not for his benefit, and therefore cannot bind him. 

I have conſidered this contract with the plaintiff as part of the 
contract for the ranſom ; for it ariſes out of it, was connected with 
it, and, if the plaintiff were not compellable to become a hoſtage, 
was neceſſary for obtaining the ranſom : and if the owners can- 
not be bound beyond the value directiy, that is, by the ranſom 


1785. 
— — 
YATES 
againſt 
HALL. 


bill, I cannot conceive that they may be bound beyond the value - 


indireftly, or by contracts made with other perſons, for the pur- 
poſe of completing the ranſom. | 

If this promiſe be conſidered as a diſtinCt contract, and wncon- 
nected with the ranſom, I think the caſe is ſtill ſtronger againſt the 
plaintiff; for then the queſtion will be, whether the maſter, by 
contracts not relative to the ſhip, unattended with the ſmalleſt ad- 


vantage to the owner, but made for the maiter's own conyeni- 


ence and advantage, can bind his owners, If that can be ſup- 
ported, by the ſame reaſon, if a ſhip be captured, and not ran- 
ſomed, andthe maſter promiſe to pay wages to all the ſailors whilſt 
they are priſoners, the owner muſt be bound by his promiſe. 

It is a hardſhip on the ſailors that they muſt ſuffer by the events 
of war, in conſequence of their being in the owner's ſervice ; but 
it is a calamity which muſt be borne by all on whom it falls. The 
awner ſuffers by the loſs of his property ; the ſailors by the loſs of 
their liberty, The law cannot guard againſt the hardſhips attend- 
ant on ſuch an accident: it founds no ſyſtem upon it, nor affords 
any relief on that ground. But all arguments on the hardſhip of 
acaſe, either on one ſide or the other, muſt be rejected, when we 
are pronouncing what the law is; for-{uch arguments are only 
quickſands in the law, and, if indulged, will ſoon ſwallow up 
every principle of it. Beſides, if it could avail in this caſe, I 
think it would weigh in fayour of the owner; for having loſt the 

Vor. I. G whole 
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1785. whole of his property, he ought not to have any farther burden 
——— thrown upon him on account of it; therefore I am of opinion 


plathy? that the plaintiff cannot recover. 
1 Lord MaxsrieLD, Ch. J. I have thought much upon this 


ſubject, and I have not been able to make up my mind to ſay, 2 


that the plaintiff ought not to recover. The contract was a fair, 
honeſt, and juſt contract at the time: it was only an agreement 
that, if a man would become a hoſtage, he ſnould have his com- 
mon wages for his maintenance; and this is totally collateral to 
the contract about the prize; it is independant of the ranſom, 
The plaintiff was privy to no fraud ; he knew nothing of the 
value of the ſhip; but he only conſented to become a priſoner, on 
condition of the ſhip's being reſtored. By the law of nations the 
captain has a power to ranſom. This is for the benefit of the 
ou ners: but it has been doubted whether it be for the benefit of 
the public; and it is now taken away by act of parliament in 
England (a). As between the captors and the owners, the cap- 
tain had a power as far as the value of the ſhip and cargo, which 
value may be diminiſhed various ways; but that by no means 
aſfects the preſent plaintiff, who has been a priſoner all this time. 


There is no caſe like this in the civil law, or in the law of Eng. | 


land; and, without any authority, I ſhould be very loath to ſay, 
that this ſailor, who has been the means of obtaining the liberty 


of the reſt of the crew, ſhould not receive hid wages; and I 
have not been able to bring myſelf to ſay that upon principle he 


ſhall not recover, | 
Judgment for the plaintiff. 


(a) 22 CG. 3. c. 25. 


Bux ro and Another again} MR DIN. 


A general HE defendant, being indebted to the plaintiffs in 266 J. 4 


— on the $th June 1769 executed a bond and warrant of 
virtue ot a attorney for payment thereof. On the 28th May 1172 he was 
— diſcharged under an inſolvent act of the 12 Geo. 3. c. 23. No 
5 _ proceedings were had againſt him on this bond and warrant 
of an inſol- of attorney till Trinity Term 1785, when judgment was en- 


vent act, of p 

8 m_ up on the bond and warrant of attorney; on which a 

defendant is entitled to take advantage by pleading in diſcharge of his perſon, Oc. wi 

a 1 8 — _=_ _ 7 - will give the — l * __ 2 

act for the defendant, and fign a ſpecial judgment under it; tor the warrant 1 

clude the defendant from faying thee is no debt. een 
| fern 
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ding of himſelf and family, and the working tools and implements 


281 


Fri facias iſued, directed to the ſheriff of Midulgſi tolevy of he 1785. 
| - defendant's goods (except the neceſſary wearing apparel and bed- 


Bux Tow 
againſs 


neceſſary for his trade, not exceeding 201. in the whole) as well a Manvine 


debt of 412/. 8 f. as alſo 63 ſhillings coſts. 

Marſhal had obtained a rule to ſhew cauſe why the judgment 
in this cauſe ſhould not be ſet aſide, and the writ of . fa. executed 
thereon z and he grounded his motion on the 34th and 35th 
ſections of the 12 Geo. 3; 3 the firſt of which declares, that the 
« future effects of inſolvents (except clothes and tools, of the 
« value of 201.) are to be liable as before the act; and that any 
« creditor may at any time hereafter ſue out execution on any 
judgment at the time of the act recovered, but not againſt his per- 
« ſon, &&c,” The latter clauſe provides, © that any creditor 
« may, at any time after the inſolvent's diſcharge, commence and 
&« proſecute any action or ſuit againſt the priſoner or fugitive for 
« any ſum due at the time of his diſcharge.” 

This, it had been contended, was neither a judgment recovered 
at the time of the act, nor a judgment obtained on an action come 
menced and proſecuted fince the act. 

Gibbs was prepared to ſhew cauſe : but 

BULLER, J. obſerved, that this was a ſpecial execution taken out 
on a general judgment. That if the defendant choſe to avail him- 


ſelf of this act of parliament, he muſt do it by pleading it, when _ 


the judgment muſt be ſpecial : and if he do not plead his in- 
ſolvency, the judgment muſt be general. But, at all events, the 
execution muſt follow the judgment. Here the defendant had 
no opportunity of pleading this act. If the judgment had been 
entered generally againſt the defendant before his diſcharge, no 
ſpecial execution could be taken out on that, without firſt ſuing 
out a ſcire faciat. 

Gibbs ſaid, there was a difference between a warrant of attorney 
to confeſs a judgment, and an action in the uſual way. In the 
former caſe, when a man confeſſes a judgment, he waves all be- 
nefit of his plea, by dedlaring to the plaintiff he will plead no- 
thing: and this is like that cafe; for the defendant waves his 
right of pleading the act. 

BuLLER, J. Wherever a man neglects to take advantage of 
any defence which he has at the time, he waves it : but here he 
had not a defence at the time of giving the warrant of attorney. 

G 2 As 


1785. 


Box ron 
agairſt 
Maupin. 


CASES 1N MICHAELMAS TERM 


As this point was not the foundation of the motion, the -coun- 
——— ſel were deſired to look farther into it. Afterwards, . - 


Gibbs againſt the rule. If it be true that the defendant wa 


diſcharged under the inſolvent act, he has no reaſon to complain; 


for the execution is only againſt the goods warranted by the act; 
and if he were not diſcharged, he has leſs reaſon to complain; for 
it was for his benelit to have the execution ſpecial. As to a /cire 
facias, the act of parliament diſpenſes with it; for it ſays, “ that 
« u creditor may, at any time hereafter, ſue out execution, &c. 
« on a judgment recovered.” This is an execution on a judg- 
ment recovered. (Per Cur. There was no judgment at the time.) 
This was the ſame thing, for the defendant had given a warrant 
of attorney to confeſs a judgment; and if any judgment could be 
entered up under that warrant of attorney, it muſt be general, 
Even ſuppoſing the proceedings were irregular, it is not pre- 
tended that the debt is not a fair one; that the defendant did not 
give the warrant of attorney; that under the execution the things 
excepted in the ſtatute were taken. This then is only a bare irre- 
gularity, which was not the ground on which the defendant ap- 
plied to the Court. And wherever a party comes againſt the 
juſtice of the caſe merely to complain of an irregularity, the 
Court will not relicve him, unleſs he come in the firſt in- 
ſtance, X p 

Marſhal, in ſupport of the rule, ſubmitted three propoſitions 
to the Court. | | 

½, That a judgment, entered under a power of attorney, muſt 
be warranted by that power; and conſequently that a general 
power only warrants a general judgment. 

2dly, Since the act of 12 Geo. 3. a general judgment cannot be 
entered againſt an inſolvent, unleſs by his own acquieſcence. 

3«4i;, A diſcharge under an inſolvent act is a countermand of 
a power of attorney. 

In ſupport of the firſt, he cited Co. Lit. 112. 181. 258. 
1 Med. 1. 1 Salk. 399. 3 Burr, 1471. He was then ſtopped by 

Lord MANSFIELD, who ſaid, It is clear the judgment is wrong, 
as it cannot be entered up generally by virtue of the power of 
attorney ſince the act, without giving the defendant an opportu- 
nity of pleading in diſcharge of his perſon. But the warrant of 
attorney is concluſtye in another action on it, 
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BULLER, 
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BuLLER, J. This warrant of attorney will preclude the de- 1785. 
W fendant from ſaying there is no debt: but the ſtatute has given - 2 
= - defence as to his perſon and wearing apparel, tee. and that 2 22 55 
be put on record before judgment. Now, if a ſcire facias had Mazuiy. 
been brought on that judgment, the defendant could only have 
pleaded matter ſubſequent to it; ſo that the defendant had no 
way whatever of __— -e vi the 1 2 
ing. The plaintiff, perhaps, on a lication tc 
90 NN be L to plead the act for him. This 


judgment is wrong, and muſt be ſet aſide. — 


Gibbs then obtained a rule to ſhew cauſe why the plaintiff . 
ſhould not be at liberty to enter a plea under the inſolvent act for 
the defendant, and take his judgment under the ſtatute ; and the 
Court recommended it to the defendant's counſel not to object 


to it. 
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The KINO againſs JENKINSON. 


HE defendant, having been convicted before two juſtices No coſts are 


- due o: 
in a penalty under the lottery act, removed the proceedings — _ 


into this court by certiorari, On an application to the Maſter to — 
tax the coſts of the certiorari, he had doubted whether he had a — 


power to do ſo; on which a motion was made for the direction nes, Lo 
of the Court to the Maſter to tax them. — eih 


. tered into at 
Plumer againſt the rule. The general rule is, that where there e 


here are removiu 
is no recognizance on removing ſummary proceedings, there — 


no coſts. Here the defendant, on removing theſe proceedings, Bare 
1 0. 
entered into no tecognizance: and the Court has no power to —— 


tax colts in this caſe under the ſtatutes reſpecting coſts in criminal in the cours 


wacther 
eedin I they will 

" ode bs ſupport of the rule. The coſts applied for are ”= 2 
thoſe of removing the proceedings by certiorari, and not the coſts in future, 


PP . they will 
before the magiſtrates. The conviction below was right and * — lf 


1 it, o coſts are to en 
proper; and this court has ſince confirmed it. If n e partyroc 


allowed, all the convictions under this act would be removed by recogni 
certiorari; by which means the act would be evaded. 


G3 He 
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1785. He then cited the King v. Buſh, B. R. E. 20 Geo. 3. and in- 
— 4 ſiſted that the Court had a power to order the colts to be taxed 
gens under the 13 Geo, 2. c. 18. | 
n Lord Maxspizl p, Ch. J. By the rule of law, the King 
neither receives or pays coſts, We are aware of the miſchiefs of 
granting certioraris for vexatious purpoſes ; and it is diſcretionary 
in the Court whether they will grant them or not. For the future, 
we will oblige the party applying for a certiorari to enter into a 
recognizance to pay coſts : but we are not authorized to grant 
them by the 13 Geo. 2. c. 18, without a recognizance. 


Rule diſcharged, 
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ARGUED and DETERMINED 


1 THE 
Court of KING's BENCH, 
IN 
Hilary Term, 


In the Twenty -Sixth Year of the Reign of GRoR E III. 1786. 


— I— 


SHELDON Executor of SHELDON againſt BAKER. Wedneſday, 
Jan. 25th. 


Oo N a motion by Law to diſcharge the defendant on filing a, «ec, . 
common bail, on the inſufficiency of the afhidavit on which bor, in his 


he had been held to ſpecial bail, it appeared that the plaintiff — 
had ſworn to the debt as follows: —— bp 


« JF, Sheldon, executor of V. Sheldon, &c. maketh oath, Wc. if of the 
4 That the defendant is juſtly and truly indebted unto this de- 
% ponent as the ſole executor of V. Sheldon, his late father de- 
« ceaſed, in 10001. and upwards, for money had and received 
by the defendant, as receiver of the rents and profits of the ſaid 
« W. Sheldon deceaſed, as appears to this deponent to be the true ba- 
« lance upon the ſaid J. Baker's flewardſhip account, by him delivered 
« to this deponent, as executor of the ſaid . Sheldon, and from 
e the ſeyeral articles of diſburſement therein contained having 
been carefully examined with the vouchers, &c.” 

The objection to this affidavit was, that the plaintiff had not 
added * that he believed the account to be true.“ And in ſup- 
port of it was cited Barclay and others, aſſignees, c. againſt 


Hunt. 4 Burr. 1992. 
G 4 Bearcreft, 


I! 
$4! 
| 1: B&! 

I 
T1 
1 wy 11 
„ 
j : 
j 1 
2 * 
. 
| if 
bl 
{ 
* 
1 
1 
1 
y : 
LN 
1 
* 4 
bw! 
on | 79. 
ay ti p 
1 
1 


—— ̃ ͤůmᷣ . _ . — 
— — _ — 2 — 
= — 8 7 
—CELIETT woe we — - — — we — 
— — — — O - 


84 | CASES in HILARY TERM 


1786. Bearcreft, and Baldwin, now ſhewed cauſe; and contended, 
——— that this caſe was diſtinguiſhable from that cited, becauſe this 
==" aſſidavit was founded on the defendant's c2on account. That though 

BAE II. jt did not ſtate in words © that the plaintiff believed the account 

« to be true,” yet in ſubſtance it conveyed that meaning; and 
it was as full as any executor could go, when ſwearing to the 
balance of an account delivered in by the defendant himſelf, 
Lord MaxsrIEL p, Ch. J. The judgment in Barclay and Hunt 
was given on full conſideration; and is deciſive of the preſent 
queſtion. The plaintiff ought to have added that he believed the 
account to be true, | 
BulLEn, J. The general rule is, that there muſt be a poſi. 
tive affidavit ; the caſes of aſſignees, executors, Q. are by way 
of exception to that rule; then a party claiming under that ex- 
ception muſt ſhew a caſe where it has been allowed. In thoſe 
caſes, if he ſwear thai he believes it to be true, it is as much as 
he can do, becauſe the tranſaction in general does not come 
within his own knowledge, But there is no caſe, where the 
affidavit has been allowed to be ſufficient to hold the defendant 
to ſpecial bail, without adding the Hef of the party who 
made 1t, 
Rule abſolute (a). 


(a) Fide Mackenzie v. Marler wo, poſt, 9716. Swayne v. Cramond, poſt, 4 vol. 17%, 
II. Bl. Rep. C. B. 245. and Wiceler v. Cepeland; poſt, 5 vl. 364. 
/ 


77 rid. 5 . 
I th, G1sT againſt Masox and Others, 


Where a 1 
ob HY ASE for money had and received, to recover the pre: 


not appear miums upon certain policies of inſurance underwritten by 
on the face 


bono he the plaintiff, This was tried before Lord Mansfield at the ſit- 


illegal, the tings aſter laſt Michae/mas Term at Guildhall, when the follow- 


Court will 


not grant a ing facts appeared : That the defendants were Weſt India mer- 
333 chants, and had property in the iſlands captured by the French 


the defend. laſt war. That it was a common practice to ſupply theſe iſlands 
mon ns with proviſions from Ireland, notwithſtanding they were in the 


i wal ſo; hands of an enemy; that the defendants, who acted as their own 
mould have brokers, had for this purpoſe employed neutral veſſels, and had 


3 on cauſed them to be under- written by the plaintiff from different 


How far ports in the Continent to Ireland, thence to Madeira, and St. 
trading with 


an enemy is illegal in a ſutye ? Qu. [See Star, 33 G.c. 3. c. 27.] | 
Thomas 
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It had been hag doubted whether theſe policies were legal: 


was effected, the Court were of opinion that the aſſured could 


not recover. 


The plaintiff in conſequence of the above deciſion had refuſed 


4 , W to pay where there had been a loſs. 


The defendant's counſel at the trial contended, that as zheſe 
voyages were illegal, and as both the parties were in pari delifto, 
the maxim of law melior eff conditio Paedentis ought to pre- 
vail : but Lord Mansfield, being of opinion that theſe policies 
were not illegal on the face of them, directed a verdict for the 


plaintiff. 
Bearcroft now moved for a new trial to let the S into 


evidence to prove that this kind of trading was fo notoriouſly ille- 


gal that the plaintiff muſt have known it to be ſo; that the rea- 
ſon why this evidence was not offered at the trial was founded on 
a preſumption that the jury of their own knowledge muſt have 
concluded that the illegality of theſe contracts was known to the 
parties at the time of making them. 

Lord MansF1ELD, Ch. J. This, upon the face of it, is the 
caſe of a neutral veſſel. It is no where laid down that policies 
on neutral property, though bound to an enemy's port, are void. 
And indeed I know no caſes that prohibit even a ſubject trading 
with the enemy, except two; one of which is a ſhort note in Roll. 
Abr. (b), where trading with Scotland, then in a general ſtate of 
enmity with this kingdom, was held to be illegal; and the other 


was a note (which is now burned} which was given to me by 


Lord Hardwicke, of a reference in King William's time to all the 
Judges, whether it were a crime at the common law to carry corn 
to the enemy in time of war; who were of opinion that it was a 
puſdemeanor. 

By the maritime law, trading with an enemy is cauſe of con- 


fiſcation in a ſubject, provided he is taken in the act; but * 75 


1 not extend to a neutral veſſel. 


(a) Dalmady againſt Motteux, Mich. 25 Ger. 3. N. B. In that caſe the Court de- 
vided principally upon the ground of an embargo having been laid on proviſions in 
Ireland, (5) 2 Roll. Abr. 173. 


ASIHURST,. 


4 is 5 
9 = Thomas ; and to all of them was annexed the liberty of going to any 1786. 


Cre 
againſt 


4 put in the caſe of the Bella Fuditha (a), whereon a ſimilar policy Mason. 
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AsHnvasT, J. The defendant makes this application to the | . 


——— Court in order to ſupply his own negligence, when it is evident 


G18T 
againft 
Maso. 


Friday, 


Far. 27th, 


A lcafe ex- 


ecuted by 

the tenant 
for life, in 
which the 


rt vet ſioner, 


who was 


then under 


age, is 


aamed, but 
not exccut- 


ed by him, 
is void on 


the death of 


the tenant 
for life ; 
and an cx - 
ecution by 
the rever- 
ſioner only 
aſterwards 
is no con- 


he was not taken by ſurpriſe at the trial. If it do not appear on 
the face of the policy that it is void, it ought to have been ſhewn 
by evidence: but no ſuch evidence was offered. * 

BuLLER, J. As to the illegality of the contract being within 
the knowledge of both parties, ſuch a fact is not to be taken for 
granted; what paſſes between two parties can never be ſuch a 
matter of notoriety as ſhould be left to a jury to preſume, 

f Rule refuſed (a). 


(a) Vide 1 M 98. Salk, 653. 


= 


Lu DPO RD againſt BARBER, 


HIS was an action of covenant for rent in arrear. The 

declaration ſtated that « Whereas before and at the time 
te of the making of the indenture hereinafter mentioned, one John 
&« Bracebridge Ludford and the faid John Ludford (the plaintift) 
« were reſpeCtively ſeiſed of the premiſes heremafter mentioned 
&« to be demiſed, (that is to ſay,) the ſaid John Bracebridge Lud- 
« ford in bis demeſne as of freehold for term of his life, and the 
« faid Jahn Ludford of the reverjion thereof expeftant on the de- 
&« termination of the ſaid eſtate of the ſaid Fohn Bracebridge Lud- 
« ford in his demeſne as of fee ; and, being ſo reſpectively ſeiſed, 
& by a certain indenture made at Nuneaton in the ſaid county of 
« Warwick, on the 31ſt day of January 1770, between the ſaid 
« John Bracebridge Ludfard and the ſaid John Ludford of the 


te age of thirteen years, ſon and heir apparent of the ſaid John 


firmation of « Hracebridge Ludford, of the one part, and the ſaid Jahn Barber 


it, ſo as to 


bind the 


- eſſe in an 


action of 


covenant. 


How far the. 
lefſee might 


have been 


eſtopped, if 


the leſſor 


hadnot him. 
lelt ſhewn by 
his declara- 


tion that 
the leaſe 


« of the other part; the ſaid b Bracebridge Ludford and the 
« ſaid John Ludford for the conſiderations therein mentioned did, 
« and each of them did, according to their ſeveral and reſpectiue ef 
« gates and intereſts therein, demiſe, grant, leaſe, &c. unto the ſaid 
« Jehn Barber, his executors, adminiſtrators, and aſſigns, all 
« thoſe ſeveral mines, veins, delphs, beds, and lymphs of coal, 
« ec. [particularly deſcribing them ;] to have and to hold the 
te ſaid mines, &c. unto the ſaid John Barber, his executors, ad- 
« miniſtrators, and aſſigns, from the 29th September then laſt 


was not exe, & paſt, for the terms of 21 years and 19 years, making together 


ecuted by 


the reverſioner till aſter the death of the tenant for life Qu? Whether bankruptcy is a plea to an 
action ol c:wenant for rent Cu 


cc 40 
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« for ſo many years of the ſaid ſeveral terms as the ſaid John 
« Bracebridge Ludford ſhould live, once in three weeks, if the ſame 
« {hould be demanded, or otherwiſe, as the coals, cobbles, and 


44 lack in the ſaid indenture after mentioned, ſhould be ſold and 


e diſpoſed of at the will, and upon the demand, of the ſaid John 


« Bracebridge Ludford and his aſſigns during his lifetime, and 


4 after his deceaſe in like manner for the remainder of the ſaid 
44 terms to the ſaid 7% Ludford, his heirs and aſſigns, the ſum 
of one ſhilling and ſixpence as a mine-rent for each and every 


« load of coals that ſhould be gotten and ſold, or converted into 
« coaks, and ſo ſold upon or within the ſaid premiſes: AND aLs0 


3 k 1 yielding and paying yearly and every year, &c, over and above 


« the ſaid mine-rent of 15, 6d. the ſame proportionable yearly 


= <« rents or ſums of money, which the ſeveral tenants or occupiers 


$ of the ſaid ſeveral farms and encloſed lands then did or ſhould 
« pay during the terms by the ſaid indenture granted, for all ſuch 
« parts of the ſaid farms and lands as the ſaid Jahn Barber ſhould. 
« find neceſſary to make uſe of for the better and more effeCtually 
« vetting and vending the ſaid coals, &c. during ſo long time as 
te the ſaid John Barber, his executors, adminiſtrators, and aſſigns, 
« ſhould occupy the ſame, for the purpoſe before mentioned.” 
Then followed an expreſs covenant from the leſſee, his execu- 
tors, adminiſtrators, and aſſigns, for the payment of the rents. 


Ihen it ſtated a covenant by the defendant, © That he would 


« work the ſaid colliery in ſuch a manner as in all events to get, 
« ſell, and pay rent for, at leaſt 1000 loads of coal in each and 
« every year during the ſaid terms; or, in default of ſo getting 
« and felling i ooo loads in each year, ſhould and would pay unto 
« the ſaid Jahn Bracebridge Ludford and his aſſigns, for ſo many 
te years of the ſaid terms as he ſhould happen to live, and after his 
« deceaſe, to the ſaid Jahn Ludford and his aſſigns, ſo much money 
& as together with the mine-rent of 15, 6d. per load ſhould make 


. * up the full ſum of 75 J. a year, for each and every year; the firſt 


e of ſuch payments of 75 J. per annum certain rent to commence 
* from ſuch time as the ſale of the dry ſeven foot coals in Thomas 
«* Athkins's [one of the tenants] grounds ſhould ceaſe to produce 
« 100 l. per annum, purſuant to an agreement made between the 
« faid ohn Bracebridge Ludford and the ſaid defendant, dated, 
« c. By virtue of which ſaid demiſe the ſaid defendant aſter- 
* wards, 79 wit, on 3uft of Fonuary, in the year aforeſaid, en- 

_ 


87 
. zo years; yielding and paying therefore yearly and every year 1786. 
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« tered, 6c. and was and till is poſſeſſed thereof, That the C414 


© John Bracebridge Ludſord aſterwards, to awit, on the 1ſt March 
10 1776, at Nuneaton aſoreſaid, died fo ſeiſed of the faid premiſes in 
« his demeſne as of freehold, for the term of his life, and that i, 
14 the ſaid John Ludford, after he attained his age of 21 years, to wit, 
4 on the Iſt February 1779, at, Cc. did duly execute and confirm the 


* ſaid leaſe for the remainder of the ſaid term then to come and , 


« unexpired in the ſaid demifed premiſes to the ſaid 7% Barber, 
4% That after the making of the ſaid indenture, and after the 
« death of the ſaid John Bracebridge Ludfard, to wit, on the 3d 
% December 1780, and on divers other days and times between 
* that day and the firſt of June 1784, the defendant did get and 
« ſell upon the faid demiſed premiſes a large quantity, zo uit, 
« 20,000 loads of coals, and alſo did get and convert into coak, 
C and ſo ſell, another large quantity, 1 wit, other 20,000 loads of 
« coals upon the ſaid premiſes, and by reaſon thereof the faid de- 
« fendant then and there became liable to pay to the plaintiff 
« the ſum of 30001. being at and after the rate of 17. 6d. for 
« eyery ſuch load of coals, Sc.; yet that the defendant hath nor 
« paid, &c, 

« And further, that ſince the death of the ſaid 7% Brace. 
« bridge Ludford, to wit, in the 12th year of the ſaid term, èom- 
« mencing from the 29th September 1780, and ending on the 
« 29th September 1781, the ſaid defendant did not work the ſaid 
e colliery in ſuch manner as to get, ſell, or pay rent for 1000 
« loads of coals, or any part thereof, in that year; by reaſon 
« whereof the defendant became liable to pay to the plaintiff the 
$ further ſum of 75 J. &c. yet the defendant hath not paid, &c.” 

It then ſtated a ſimilar breach for non-payment of 75 J. Er. 
from 29th September 1781, to 29th September 1782. 

A ſimilar breach for non-payment of 75 J. Cc. from 29th Sep- 
tember 1782, to 29th September 1783. 

Then it ſtated that “ after the making of the ſaid indenture, 
&« fo wit, on the 29th September 1780, the ſale of the dry ſeven 
* foot coal in the ſaid Thomas Atkinss grounds in the ſaid inden- 
* ture mentioned, did ceaſe to produce 1000. a year; by reaſon 
* whereof, &e. the certain rent of 751, per annum became due 
* and payable, Cc. and that 225. of the ſaid certain rent of 75 /. 
* per annum for three years, ending on 25th March 1784, be- 
* came due and payable to the faid plaintiff for the ſaid demiſed 


* premiſes ; yet that he hath not paid, c. 
| PLEas, 


iN Tas TwENTY-81XTH Year or GEORGE III. 


1 
Prxas, no rent in arrear, to each of the ſive breaches, 
6th, And for further plea, Sc. © As to all the ſaid ſup- 


29 
1786. 


« poſed breaches of covenant the defendant ſays that the ſaid 92708» 


againſt 


« plaintiff ought not to have or maintain his aforeſaid action Bazzzs. 


e againſt him, becauſe he faith ht the ſaid Fohn Ludford did 
« not at the time of making the leaſe in the declaration mentioned by 
« the ſaid J. B. Ludford, nor at any time during his life-teme, nor 
« for a long time, to wit, the ſpace of teos years after his death, ex- 
« ecute the ſaid leaſe; and that upon the death of the ſaid J. B. Lud- 
« ford the ſaid leaſe and demiſe did, before any of the rent or money 


« in the ſaid declaration mentioned became due er payable, to wit, 


« on the ſaid 1} day of March in the ſaid year 1776, when the 


40 ſaid J. B. Ludford fo died, ceaſe and determine, &c.“ 
7th, “ As to all the money in and by the ſaid declaration 
« alleged to be due before and on the ſecond of December in the 
„20ſt year of his preſent Majeſty, the defendant pleads gene- 
« rally that he became a bankrupt on 2d December, and that the 
« cauſe of action in reſpect of ſuch money accrued before, &c.” 
8th, © As to ſo much of the rent and money mentioned in 
« the ſeveral breaches of covenant in the ſaid declaration aſ- 
« ſigned, and which by the ſaid declaration are ſuppoſed to 
4 have become due to the ſaid plaintiff, he the ſaid defendant 
« ſays that the ſaid plaintiff ought not to have his aforeſaid 
action thereof maintained againſt him, becauſe he ſays that 
« he the ſaid defendant, after the making of the ſaid indenture 
jn the ſaid declaration mentioned, and before the exhibiting 
« of the bill, Sc. te wit, on the iſt day of October 1779, and 
« from thence until the day of ſuing out the commiſſion of 
« bankrupt hereafter mentioned, was a trader within the intent 
« and meaning of the ſeveral ſtatutes made and then in force 
« againit bankrupts, e wit, a miner, dealer in coals, Cc. and 
« duting all that time there ſought his livelihood and way of 
« living by buying and felling: and the ſaid defendant ſo being 
« ſuch trader, Sc. afterwards, and before any of the ſaid rent 
« or money became due and payable, 10 wit, on the ad of Decem- 
ber in the 21ſt year aforeſaid, became and was indebted to 
one Abraham Bracebridge in 100 1. for money lent, &c. and 
« being ſo indebted, &c. became a bankrupt within the intent 
and meaning of the ſtatutes againſt bankrupts. That the 
&« ſaid Abraham Bracebridge, on the 2d of December in the 21ſt 
year aforeſaid, petitioned the Lord Chancellor for a commiſſion 
« of bankrupt againſt the defendant z that on the ſaid peti- 
« tion 
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1786. © tion being exhibited, afterwards and before any of the ſums 
—— of money in the breaches aſſigned became due, and before any 
Lor & hreach of the covenants aforeſaid, to wit, on the 2d of December 
ban 4 « in the 21ſt year aforeſaid, a commiſſion iſſued, Oc. That on 
te the 6th day of December in the 21 ſt year aforeſaid, the commiſ. 

it fjoners named in the ſaid commiſſion of bankrupt duly adjudg- 

« ed and declared the defendant to have been and become on the 

« day of iſſuing the ſaid commiſſion, and then to be, a bankrupt, 

« fc, And aſterwards and before any of the ſums of money 

in the ſaid breaches aſſigned, or any part thereof, became due, 
« #9 suit, on the 6th of December in the year 1780, the ſaid 
« commiſſioners bargained, ſold, diſpoſed, and ſet over, (among 
« Other things,) the ſaid indenture of leaſe in the ſaid declaration 
« mentioned, and all the eſtate and intereſt of the ſaid defend. 
« ant of, in, and to, the ſame, and of, in, and to, the pre. 
« miſes thereby demiſed, unto ne David Cadell and his aſſigns, 
« in truſt for the creditors of the ſaid defendant ; by virtue of 
which ſaid aſſignment all the eſtate and intereſt of the ſaid 
defendant, Sc. became and was veſted in the ſaid David 
Cadell, and he then and there became poſſeſſed of the ſaid 
e demiſed premiſes, and continued ſo thereof poſſeſſed till 
the 14th day of March 178 1: And that afterwards, to wit, 
« on the ſaid 14th day of March 1781, the ſaid defendant then 
« remaining and continuing a bankrupt as aforeſaid, the ſaid 
&« David Cadell and the ſaid commiſſioners bargained, diſpoſed, 
« aſſigned, and ſet over, (among other things,) the ſaid indenture 
« of leaſe, and all the eſtate and intereſt of the ſaid defend- 
« ant, of, in, and to, the ſame, to the ſaid Abraham Bracebridge 
« and William Greaves, (they, the ſaid A. Bracebridge and V. 
© Greaves, being duly choſen aſſignees of the debts, credits, Ec. 
&« of the ſaid defendant,) for the reſidue of the ſaid term; by virtue 
of which ſaid aſſignment all the eſtate, intereſt, &c. of the 
ſaid defendant of and in the ſaid indenture of leaſe, and of, 
in, and to, the premiſes therein demiſed, became and was 

« veſted in the ſaid A. Bracebridge and V. Greaves, and the 

« {ame from thence hitherto hath been and ſtill is veſted in them 

« the ſaid A. Bracebridge and WV. Greaves, the ſaid commiſſion 

&« {till remaining in full force, Sc. And they then and there 

te became and were, and from thence hitherto have been, poſ- 
\ ſeſſed of and in the ſaid demiſed premiſes, 6c. (a). 


( it Wa. not inentione d in the pleacings that the defendant had obtained his certificate. 


Re pli- * 


ww nE TwENTY-S1XTH Year of GEORGE III. 


Replication to the 1ſt, 2d, 3d, 4th, 5th, and 7th, pleas; and 
:Jucs thereon. General demurrer to the 6th and 8th pleas ; 
and joinder in demurrer. | 13 

This was argued laſt Michaclmas Term by Wed in ſupport 
of the demurrer, and Morgan againſt it; and now on this day 
by Balguy for the demurrer : Wi/ſon was to have argued on the 
other ſide, but was ſtopped by the Court. 

For the plaintiff it was contended, as to the 6th plea, that the 
defendant is eſtopped by his indenture from pleading ſuch a 
plea; becauſe it is averring a fact contrary to the indenture, 
It might have been difſerent perhaps if it had been by deed poll. 
A party is eſtopped by the date of his indenture as much as he 


is with reſpect to the eſtate of the leſſor, This leaſe, on the 


face of it, imports to be a leaſe from a tenant for life, and him 
in reverſion; and the defendant, having executed it, cannot 
now be permitted to contradict the indenture, and to allege that 
the leaſe was not executed as jt imports to be. 1 Leon, 156. 
1 Rol. Abr. 872. 3 Leon. 203. 

But ſuppoſing he is not eſtopped, there is no fact introduced 
into this plea to ſhew the date of the leaſe material. The ma- 
terial fact here is, whether there be any rent in arrear or not 
If it had been averred that the rent became due before the 
execution by Ludford the ſon, that might have been ſuch a ma- 
terial fact as to have induced an inquiry into the date of the leaſe. 
This leaſe before the execution and confirmation by the plaintiff 


was only voidable, not abſolutely void: from the moment the ſon 


executed the leafe, it become a valid one; and the breaches are 
not aſſigned till a time ſubſequent to the execution of the leaſe 
by the reverſioner. So that, whether the leſſee be eſtopped or not 
by the date of the deed, it makes no difference ; for there was a 
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valid and ſubſiſting leaſe between the parties at the time the rent 


accrued ; and the 6th plea is no bar to the plaintiff's demand. 
As to the 8th plea, the circumſtances diſcloſed by this plea 
neither extinguiſh, nor transfer, this debt. The defendant has 
not pleaded his certiſicate, and of courſe no advantage which he 
might derive from that can be taken here, This plea is founded 
on this reaſon, that the leſſee is become a bankrupt, and by law 
his eſtate is transferred to the aſſignees. But there is a diſtine- 
tion between an action of debt and an action of covenant. In 
an actiou of debt (a), as in Madbham and Marlowe, (which was 
brought on an implied covenant in law, the reddendum,) where 

(a) Mich. 25 C. 3. J. R. : 

the 
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the bankrupt pleaded his bankruptcy, the aſſignment by the com. 
miſſioners to the aſſignees, and his certificate, the Court held 


Lunzer that an action of debt on the reddendum againſt a lefſee, whoſe 


. . 


eſtate had been transferred by law to an aſſignee, could not bo 
maintained. And it is clear in Marſh and Brace (a) that, after 
the leſſor had aſſented to an aſſignment, no action of debt could 
be brought. The caſe of Wadham and Marlowe went on an ac. 
ceptance in law, becauſe every man's aſſent is virtually included 
in an act of parliament; but that was decided ſolely on the 
nature of an action of debt, which ariſes out of the perception 
of the rents and profits, For on an expreſs covenant to pay rent, 
covenant lies againſt the leſſee for rent arrear after his aſſign- 


ment (5). And in Barnard verſus Godſcall (e) it was determined 


that an action would lie againſt the leſſee on an expreſs cove- 
nant to repair, after an aſſignment by him, and acceptance by the 
leſſor. In the caſe of expreſs cc venants, the leflor has his elec- 
tion which of the two he will ſue, either the leſſee or the aſſig- 


nee; for the leſſee expreſsly covenants for himſelf and bis aſſigns. 


The diſtinction between actions of debt and covenant is well. 


taken, and recognized i in 1 Saund. 237. 

As therefore it is clear that a leſſee cannot by his oon aft diſ- 
charge himſelf from his expreſs covenant, the queſtion here is, 
whether the preſent defendant can diſcharge himſelf from his ex- 
preſs covenant by an a of bankruptcy. This depends partly on 


his own act and partly on the operation of law; his trading 


and becoming a bankrupt were his own acts; but the transferring 
of the eſtate was the act of law. Now his becoming a bankrupt 
almoſt amounts to a crime, and therefore ſhould not operate ſo as 


to diſcharge him from his covenant, He may perhaps be diſ- 


charged by eviction, where another perſon has a better right; 
becauſe that ariſes from the leſſor's defect of title. But the caſes 
of Mayor v. Steward (d), and Cotterel v. Hooke (e), (which were 
on collateral covenants,) ſhew, that, though the means of ful- 
filling the contract were taken away from the party, he was ſtill 
liable on his expreſs covenant. 

However, if there be any doubt on this point, the caſe of 
Hornby v. Houlditch is deciſive, That was an action of cove- 


nant in Mich. 10 Geo. 2. B. R. for rent due on an indenture of 


leaſe made to R. Houlditch, the defendant's teſtator, for years. 


The defendant pleaded the ſtatute 7 G. 1. c. 28, entitled © An 


(a) Cro. Far. 334. (6) 1 Sid. 447. (e) Cre. Fac, 309. (4) 4 Burr. 2439. 
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fact for raiſing money upon the eſtates of the governor, direct- 
« ors, &c. of the South Sea Company, Sc.“ And that her ſaid 
teſtator was one of the directors, and therein named, and was 
thereby acquitted and diſcharged of and from the payment of all 
rent due on the ſaid leaſe; to which the plaintitF demurted. 
On the firſt argument, Lord Herdwiche (4) gave a very ſtrong 
opinion in favour of the plaintiff. The three other judges agreed 
with him, but as it was a caſe of great conſequence, it was ad- 
journed. Afterwards it was argued a ſecond time in Mich. 
11 Geo, 2. when Lord Ch. J. Lee preſided here and the court (6) 


(a) Ld. Hard:oicke, Ch. J. Here are two queſtions. Firſt, whether this can be con - 
gdercd as a debt included within the act of parliament to be claimed according to the 
provifions of that ſtatute? Secondly, whether it be ſuch a debt as that the privity of 
the eſtate and contract was determined and diſcharged ? 

As to the firſt. I cannot conceive how rent, accrued ſince the Ratute, can be ſuch 
a debt or claim as could bi fatisfied under the ſtatute, Ld. Maccle;fiel4 was of opinion 
in the caſe cited that it did not diſcharge the perſon : but the r. aſon of diffolving the 
in junction was, becauſe, if by the ſtatute the perſon were diſcharged, he might plead 
tue ſtatute in bar at law. What were the creditors enabled to claim by the ſtatute, 
and what claims are the truſtees to allow ? Dehts at that time becom due and ſubſiſt- 
ing; or money due upon bonds at a future day; for that is a debitum in fraſenti, ſolven- 
dum in future : but here was no debt ſubſiſting at the time. The directors art in the 
ſame ſituation in which bankrupts were before 6 C. 1. c. 22. and 56G. 2. c. 30; for hes 
{ore theſe ſtatutes their perſons remained liabl +, So before 7 C. 1. c. 31, creditors whoſe 
d.bts were not hecome payable befor: the party became bankrupt, were not intitled to 
a rateable part of tne bankrupt's eſtate; and conſequently the bankrupt was never 
diſcliarged as to them, but atterwards remained liable, 

As to thp ſecond point. It is a rule that private acts of parliament introduced only 
for the ſettlement of particular eſtates ought to be conſidered only as common convey- 
ances, and directed by the ſame rules of lav; and therefore cannot be taken to ex- 
tend as a diſcharge of any perſon's right not mentioned in the act. 1 Ut. 176. But 
every perſon is conſidered as aiſenting to a public act, and therefore the plaintiff in this 
caſe muſt be conſidered as aſſenting to the aſſignment of the term to the truſtees ac- 
cording to the proviſions of the ſtatute. The act of parliament veſts all the eſtates, 
&c, of the governer and directors of the Serb Sea Company in certain truſtets, But 
what is there here to diſcharge the privity of contract or eſtate between the leſſor and 
leſſee? Or what is there to diſcharge an expreſs covenant? Eut it is ſaid that by an 
expreſs proviſo of the ſtatute 5200/, is left to Houldirch for the ſubtiſtence of himſelf 
and family; which is utterly impoſſible, if he ſtill remain Lable to anſwer all debts and 
demands; and therefore to entitle him to this benefit it muſt be int. nded, by a necet. 
ſary implication, that the ſtatute has diſcharged all debts and demmwnds; the fams 
might be ſaid in caſe of a bankrupt, before 7 C. 1; tor by the 4 C. 2. 4. 24, a bankrupt 
i allowed 5 per cent. out of his eftate not exceeding 2co/l. and 74 notwithſtandiuig 
that he remained liable to anſwer debts that were not then become dur. So in the pre- 
ſent cafe, here is n allowance for neceſſary ſubſiſtence; but that des not thew the 
intentions of the legiſlature to diſcharge from debts not iben ſubſiſting. Eappoſe the 
leffor had joined in an aſſignment of the term, would that have diſcharged the ex- 
preſs covenant? It would amount to no more than a confirmation ; ſo that in tlg 
preſent caſe, although the plaintiff is conſidered as aſſenting to the aſſignment, yet it 
is impoſſible to put ſuch a conſtructive ſenſe upon the act of parliament, as to ex- 
tend it to diſcharge an cxpreſs eevenant, MSS. Cive J. | 
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dered as a diſcharge or acquittal of the original leſſee, gave judg. 
ment for the plaintiff. | 

This caſe in Andrews was not taken notice of in Wadham and 
Marlow; becauſe the latter was an action of debt, and the for. 
mer of covenant. An action of debt is founded not ſimply on 
the demiſe, but on the ſubſequent enjoyment. 

If the court ſhould decide that an act of bankruptcy will dif. 
charge the bankrupt from his expreſs covenant, it will open a 
door to fraud, and the moſt miſchievous conſequences ; for a 
man may fraudulently commit an act of bankruptcy, and get 
aſſignees appointed, who may aſſign the leaſe to a beggar, and 
by thoſe means deprive the leſſor of all remedy on the leaſe; 
ſince it is clear that the aſlignee is only liable during the time he 
has the eſtate. | | 

For the defendant it was inſiſted that, as the plaintiff had 
demurred to the defendant's plea, he had a right to take every ad- 
vantage of the declaration; which was open to two exceptions, 

1/, The declaration ſtates that “ before, and at the time of 
« making the indenture, one John Bracebridge Ludford and the 
« plaintiff were reſpectively ſeiſed of the premiſes therein de- 
« ſcribed, to wit, the ſaid John Bracebridge Ludford in his de- 
« meſne as of freehold for the term of his life, and the plaintiff 
« of the reverſion thereof expeCtant on the determination, &; 
« and being ſo reſpectively ſeiſed, demiſed,” Sc. This is bad 
in point of law (a) 6 Co. 14. b. | 

2dly, The covenant is that the defendant ſhall pay for every 
load of coals 15. 6d. to the landlord ; and that if he do not in 
any one year dig 1000 loads of coals, he ſhall pay 75 J. per an- 
num certain. Here the firſt breach is for digging 1000 loads per 
annum, and not paying 1s. 6d. per load. And the four ſubſe- 
quent breaches go for 75/. per annum, for not digging 1090 loads 
in each year. Therefore the indenture ſhould have been ſet out 
a ſecond time, before the ſour laſt breaches were aſſigned, that 
it might not appear to be inconſiſtent, 

In ſupport of the ſixth plea. It appears on the record that 
Jobn Bracebridge Ludford was tenant for life, and that the plain- 
tiff was the reverſioner. This is admitted by the demurrer, 
Then the declaration ſtates that John Bracebridge Ludford died 
on the 1ſt March 1796, and that the plaintiff after he attained 


(=) The caſe in Cs chat of a jcint leaſe by A. and B, 2. being tenant for liſe, 
and Z. being ſciled ci the remainder in fee, 
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his age of 21 years, 79 woit, on the 1ſt February 1779, executed 1780. 


the leaſe z conſequently that the Jeaſe was not executed by the 
plaintiff till two years after the death of the tenant for life: ſo 
that it appears on the face of the declaration that the leaſe was 
not executed as it imports to be, Originally this was a leaſe by 
the tenant for life: but this was ſuch a leaſe as he had no right 
to grant; for he could only grant a leaſe for his own life; and 
the moment he died, the leaſe was at an end. 

With reſpect to the 8th plea ; The bankrupt laws were paſſed 
for the benefit of creditors in general. They were intended for 
the puniſhment of diſhoneſt bankrupts, and for the advantage 
of honeſt ones. The caſe (a) of one of the direQors of the 
South Sea Company was a caſe of great fraud; and the act of 
the 7 G. 1. was paſſed as a puniſhment on them. 

The caſe of Mayor and Stexvard was determined againſt the 
bankrupt, becauſe it was on a collateral covenant. Here both 
the privity of eſtate and of contract is transferred by law to the 
aſſignees. | 

Lord MansF1ELD, Ch. J. There ought to have been a re- 
execution by the leſſee after the father's death (5). This leaſe is 
ſo far void, that the plaintiff need not have given notice in eject- 
ment againſt the defendant. 

BULLER, J. The caſes in Saunders and Cro. Fac. are good 
law, but they are not applicable here. 'The queſtion is on the 
8th plea, what is the effect of the aſſignment under the commiſ- 
ſion of bankrupt as to the contract itſelf ? And this was one of 
the points on which Wadham and Marhwe went. 

But on the other ground it is clear; for the leaſe is abſolutely 
void. The court cannot go on the doctrine of eſtoppel in this 
caſe, becauſe it is admitted by the plaintiff's own ſhewing on 
theſe pleadings that the plaintiff did not execute till two years 
after the death of the tenant for life. Here A. was tenant for 
life, and B. the reverſioner; A. only executed a leaſe, in which 
they were both named; therefore on A.'s death, it was totally 
void. Then it muſt be contended for the plaintiff, that, if B. 
executed it any time afterwards, it ſhould bind the lefſee. But 
the reverſioner can never ſet up ſuch leaſe againſt the leſſee, for 
it is not his covenant, 


Judgment for the defendant (c). 


(a) Ardr. 40 (b) Vid. Co. Lit. 230. b. n. 1. 231. 4. Cowp. 201. 482. Deug!. 53, 
„ Fid. Auria v. Mills in error, poſt. 4 vel. 94. 
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The KING againſt The Inhabitants of Hupxerr, 


Y an order of two juſtices, the pauper Mary Miles, and 
Anne her infant daughter, were removed from the pariſh of 
Stanton upon Hine Heath in the county of Salap to the parith of 
Heodnett in the ſaid county: and on an appeal to the ſeſſions tie 
order was confirmed ; ſubject to the opinion of the court of 
King's Bench on the following caſe. 
« Mary Miles, an illegitimate child, was born in the parifh 
« of Haductt. On the toth of January 1782, ſhe, being then 
« under 21 ycars of age, was married to Richard Teece, who 
« was born in the pariſh of Stanton upon Hine Heath, and why 
« was alſo then under 21 years of age, and illegitimate, as ar- 
« peared by the feveral regiſters of their baptiſm, and the evi. 
« dence of the mother of the "aid Mary Miles. The putative 
« father of Richard Tice died in 1779; and his mother died in 
« 1764. 'The putative father of Mary Mile died ſeveral years 
« previous to her marriage; and her mother in the year 1772 
« married Richard Lowe, who, as well as his wife, is {Lil liv- 
« ing. Neither Richard Terce the huſband, nor Mary Miles the 
« wife, had ever any guardian or guardians appointed for either 
« of them, nor was any conſent given to their marriage by any 
4 perſon acting in that character, or by the parent or parent; 
«© on either ſide. No witneſſes appeared on procuring the h- 


« cenſc from the ſurrogate, depoling to the conſent of the pa- 


« rents or guardians on either fide having been obtained, or that 
« the partics to be marricd were af the age of conſent ; but the 
« perſon, who applied for a licenſc, being the faid Richard Trece, 
« {wore that the parties were both of age.” 

The queſtion for the opinion of the Court turns on the voli- 
dity of this marriage. 

Leycefter, in ſupport of the order, maintained that the mar- 
riage act, 26 Ceo. 2. c. 33. extended to illegitimate children; for 
they were within the miſchief intended to be remedied by the 
act, which was pared for the purpoſe of preventing clandeſtine 
marriages: and if ſo, the marriage was void to all intents at 
purpoſes whatſoever by the eleventh ſection. 

If one part of this act extended to illegitimate children, the 
whole did. By the 16th ſection, perſons convicted of making 
à balk 
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» falſe entry of a marriage in the regiſter book, or of forging 
ſuch entry, were guilty of felony : but it could not be contend- 
ed that it would not be felony to make a falſe entry in the regiſter 
of a marriage, where one of the parties was illegitimate, That 
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this act, being a general one, extended to all perſons, unleſs thoſe lens rr K 


who were particularly excepted; as in the 17th ſection, which 
excepted the Royal Family; and the 18th, where there was a 
further exception, as to Jews, Quakers, and marriages out of 
the kingdom. 50 that it was clear that wherever the Legiſlature 
intended to make exceptions to the general law, they had expreſſ- 
ly done it. There was not therefore any pretence for ſaying 
that illegitimate children were not included in the act. The only 
reaſon which could be ſuggeſted for ſuch a ſuppoſition was 
founded on the old maxim, that a baſtard is nullius filius: but 
in point of law that maxim was not univerſally true, for if it 
were, a baſtard might marry his own mother, which could never 
be allowed. 1 Ld. Ray. 68. Haines v. Jeffell. The only way 
in which it was true was, that a baſtard had no inheritable 
blood; Co. Litt. 123; where it was ſaid that a baſtard is guaſ 
nullius filins, becauſe he cannot inherit. 1 Blac. Com, 459. 
confirmed the ſame poſition. A father has a right to take his 
illegitimate child out of the pariſh. 1 Ventr. 48. Burwell's caſe. 
1 Ventr. 210. Sherman's caſe. 1 Burn, 199. 3 Burn, 365. But 
at all events theſe parties might have applied to the court of 
Chancery to have had guardians appointed for the purpoſe of con- 
ſenting to the marriage, as was the uſual practice in that court. 

He then cited the caſe of The King againſt the Inhabitants of 
Elmenton in this court (a), where the principal queſtion was, 
whether a baſtard child who married with the conſent of the pu- 
tative father were legally married? It was contended there, againſt 
the marriage, that the putative father was not ſuch an one as was 
meant by the act of parliament; but the court were of a different 
opinion. Miles, J. in that caſe ſaid, that the act of the 26 Ges. 2. 
on which the queſtion turned, ought to have a liberal conſtruc- 
tion, and that the word /awful (as annexed to children) was not 
the act. Aſhurſt, J. thought the words of the act were com- 
plied with. And Buller, J. relied chiefly on the caſe of The King 
and Cornforth, 2 Stra. 1162, where it was held that an illegiti- 
mate child was within the ſtatute 4 & 5 Ph, WM, c. 8, 


(a) Ef 24 C. 3 Coll, 48 
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CASES M HILARY TERM 
Plumer on the ſame fide was ſtopped by the Court, who de- 


fired to hear the argument & contra. 

Bearcroft and Syer, in ſupport of the rule, inſiſted, that this 
was the firſt time that the queſtion had come directly before the 
court; for, in the caſe of The King againſt Edmonton, the marriage 
was had with the conſent of the putative father. And Mr. Juf- 
tice Buller expreſsly faid, “ that it was unneceſſary to decide 
« whether a putative father were within the act or not; for tak- 
ce ing it either way, the marriage was good: if the conſent of the 
« putative father were neceſſary, it had been obtained; if it were 
cc not neceſſary, then the marriage was good without.“ That the 
maxim of a baſtard's being nullius filius extended to this, that in 
ſuch caſes the relation of father and child did not exiſt in law, 
That there was a further reaſon for ſuppoſing that the conſent of 
a putative father was not within the proviſions of the act of the 
26 Geo. 2. as it makes no expreſs mention of it; for the 18 Eliz, 
c. 3. $2. and the 13 & 14 Car. 2. c. 12. { 19. have the words 
* reputed father” and © putative father ;? which ſhewed that 
wherever the Legiſlature meant to ſpeak of illegitimate fathers, 
they had made expreſs mention of them. 

That this act was in reſtraint of the natural liberty of the ſub- 
ject, and of the common law, which exiſted before the paſſing of 
it. It was a ſacred principle not to extend by conftruction 
any law which reſtrained natural liberty. The policy of this 
law had always been much doubted, for it operated in reſtraint 
of marriage, and ſo far in reſtraint of population. That the pa- 
rents ſpoken of in the act could only allude to legitimate ones; 
for the 11th ſection ſaid that the marriages of minors (unleſs by 
banns) ſhould be had with the conſent of the father, or if dead, 
of the guardian /awfily appointed, or in caſe there be no ſuch 
guardian, then of the mother, or laſtly of a guardian appointed 
by the court of Chancery. But the guardian, which the act in- 
terpoſed between the father and the mother, did not exiſt in the 
caſe of illegitimate children; for no one but 2 legitimate ſather 
could appoint ſuch a guardian. By the 3d ſection of the act, 
parents might diſſent to the publication of banns, and prevent 
the marriage. Now the parents ſpoken of in that ſection were 
of the ſame kind as thoſe mentioned in the other parts of the 
act; but it could not be contended that a putative father could 
come into a church, and prohibit the publication of ſuch banns; 


for that would be to ſubject himſelf to eccleſiaſtical cenſures. 
Beſides 
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| Beſides, part of this act created a new felony, and therefore 1786. 
it ought not to be extended by conſtruction; and yet if the ; 
court ſhould introduce a number of new objects on whom the The Kina” 
ſtatute was to operate, it would extend the felony contrary to The Inha- 
the general rule in ſuch caſes. As to the caſe cited from Lord Tots 
Raymond, it did not appear to have been determined; and the 
caſe of The King and Cornforth was not applicable here. That 
was expreſsly determined on the 3d ſection of the act, in order 
to avoid this very queſtion : for though the two firſt ſections of 
the ſtatute 4th and 3th Ph, & M. c. 8. did not extend to il- 
legitimate parents, the 3d ſection ſeemed to have been framed 
expreſsly for the purpoſe of avoiding any diſtinction between 
legitimate and illegitimate parents; for it has theſe words, 
« out of the poſſeſſion, and againſt the will, of the father or mo- 
« ther of ſuch child, or out of, or from, the peſſeſſion, and aguind 
« the will of ſuch perſon or perſons as then ſhall happen to have, by 
« ny lawful ways or means, the order, keeping, education, br go- 
« vernance, of any ſuch maiden or woman child.” 

That it had been determined (AH that a putative father was 
not within the meaning of the 43 Eliz. c. 2. % 7. which obliges 
parents and children, &c. to relieve each other, 

They then cited Dyer 345, Pl. 4. 6 Co. 77. a. and Prec. in 
Chan. 475. 

Lord MansF1ELD, Ch. J. Before this act of parliament 
paſſed, by the laws then in being, if a man and woman made a 


contract in private per verba de preſenti, and kept it a ſecret, and xl 


„ 1 — — — N —— 
5 * OE — Ez — — > Seng —_— «SES - 


W. 2 
n 


— PER, = nas os ns 


— 2952 


— 
* 
- 


— 
n 


„ 


e et 


afterwards there was a public marriage ſolemnized by either of 
them, and iſſue born of that marriage, nevertheleſs the private bf 


contract took place of the ſubſequent marriage; becauſe the 1 
canon law compelled a ſtrict obſetvance of theſe contracts, and q | 
decreed them to be folemnized in the face of the church. 4 
Therefore clandeſtine marriages were ſo far to be ſure praicable 1 
that the courts would not avoid the contract; but ſtill they 4 


were contrary to law. 
The law of England executed by the eccleſiaſtical courts prohi- 


bited it, and made it unlawful to marry any perſon in private; ſo 
that no clergyman of reputation dared to marry any perſon with- 
dut either licenſe or banns. If they married with licenſe, there 
waz an oath that the parties were of age; or if under age, that 
they had the conſent of parents or guardians. If by banns, it 
Was no objection to the marriage that the parties were under age. 
(a) 2 Buſt. 344. 
H 4 All 
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All other marriages were illegal; but not being vacated, the 
practice ſtill continued. Therefore this act was paſſed in order 
to prevent theſe illegab practices, which were become ſo very 
enormous that places were ſet apart in the ret and other priſons 
for the purpoſe of celebrating clandeſtine marriages. The court 
of Chancery, on the ground of it's illegality, made it a contempy 
of the court to marry one of its wards. in this manner. They 
committed the offenders to priſon ; but that mode of puniſhment 
was found ridiculous and ineffectual. Then this ack was in- 
troduced to remedy the miſchief, and in fact only made that leſs 
practicable, which was before illegal. So that I cannot go into 
arguments on the impolicy of the law; and if I could, it would 
be ſufficient to ſay that ſeveral attempts have been made to repeal 
this law in parliament, where great characters have taken the 
tead, all of which have proved ineffectual. 

Then the queſtion is, What is the law ? The meaning of the 
act is, that where there is the conſent of a father or guardian 
lawfully appointed, or of a mother, or guardian appointed by 
the court of Chancerv, the marriage thall be valid : but here 
there was no conſent by any one; conſequently, in my opinon, 
it is void by the marriage act. There is no reaſon to except ille- 
gitimate children, for they are within the miſchiefs intended to 
be remedied by the act. | 

AS$HHURST), J. There is no inconvenicnee in putting this 
conſtruction upon the act; for perſon: in this fituation may 
marry by banns. 

Burn, J. T1 agree with Mr. Bearcrsft that this is the ff} 
time that this queſtion has come directly before the court; for 
in The King and Edmonton it was not necoſſary to decide it. Aud 
though my brothers U e and Ajhhur/t gave a direct opinion 
on the act, I went on the other ground. New the objection to 
the order ob ſeſſions, an in ſupport of this marriage, is, that 
it the court ſhould determine that a baſtard is within the act of 
parliament, we ſhall by conſtruction multiply the number of flo. 


nies; but that zz not the cate, There are but two clauſes whict: 


create ſelonies; the firſt is the 2th ſection, by which, © If any 
« per{gn ſhall foleminze matrimony in any other place than a 
% church or public chapel, where banns have been uſually pub- 
« liſhed, unleſs by fpecial licenſe from the Archbiſhop of Can- 
„ ?terbury; or ſhall ſolemnizc matrimony without publication of 
* hanns, unleſs licenſe of marriage be firſt had and obtained 
from ſome perſon or perſons having authority to grant the fame; 
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t« every perſon knowingly and wilfully ſo offending, and being 
« lau fully convicted thereof, ſhall be adjudged to be guilty of 


« felony.” Now it cannot be material on an inditment for ſuch 


an offence what the condition of the parties was, nor can you in- 
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quire into it: it is the fact of celebrating the marriage under ſuch HopxzrtT« 


circumſtances which conſtitutes the felony. Again, by the 16th 
lection, © If any perſon ſhall knowingly and wilfully inſert, or 
« cauſe to be inſerted, in the regiſter book of ſuch pariſh, c. any 
« falſe entry of any matter or thing relating to any marriage, or 
« falſcly make, alter, forge, or counterfeit, or cauſe or procure to 
« be falſely made, Sc. any ſuch entry in ſuch regiſter, Wc. or 
« falſely make or procure to be made, Ec. any ſuch licenſe of 
marriage, c. or wilfully deſtroy any ſuch regiſter of marriage, 
&« Cc. the ſame ſhall be guilty of felony,” It would be no an- 
ſwer to a proſecution for ſuch a crime to ſay that the parties were 
baſtards, becauſe the faF of firging an entry or licenſe, or of de- 
ſtroying a regiſter, is {till the ſame. 

It is not true that the Court, in the expoſition of penal ſtatutes, 
arc to narrow the conitruction. We are to look to the words in 
the firlt inſtance, and, where they are plain, we are to decide on 
them, If they be doubtful, we are then to have recourſe to the 
ſubject matter; but at all events it is only a ſecondary rule. Now 
theſe words are very general. The act ſpeaks of all perſons, ex- 
cept under particular circumſtances. Then does this come with- 
in any of theſe exceptions ? If it do not, it falls under the gene- 
ral regulations eſtabliſhed by the act. Beſides, the rule that 2 
baſtard is nullius filius applies only to the caſe of inheritances ; it 
was ſo conſidered by Lord C4. 


Both orders confirmed 


— — I n_ 
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HIS was a rule to ſhew cauſe why an order of the court 
of Quarter Seſſions of the city and county of Norwich con- 
ſirming an order of two juſtices, by which the pauper was re- 
moved from Heston Regis to Greſham in Norfelt, ſhould not be 
quaſhed. | 
The caſe ſtated, That Viſliam Thomp/on the younger was, 
prior to Michae/mas 1 780, a ſettled inhabitant in the pariſh of 
* Grefbam in Nerat, when at the Holt petty Seſſions next be- 


the expiration of fix day: 
the aber ce was not purg. 


up by u ſubſequent agreement, 


at - 


* * 
118 


Saturday, 
Fan. 23ths 


Where the 
maſter in- 
ſiſted on 
turning 4. 
way his ſer 
vant, and 
threw down 
his wages, 
which the 
other took 
up and then 
went aways 
and aſter 


re turned at the maſter's regurlt, and ſerved the remainder of the ye, 
d by the ſubiequent return, A contract, once dillotred, gannot be fey 
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1786. *© fore that Michaelmas he let himſelf for a year at the wages of 
— & 2], to Mr. Creemer of Begſton Regis in the ſaid county. That he 
aw — s « duly entered upon his ſaid ſervice with the ſaid Mr. Cremer, 

Thelnha- 4 and continued therein for about a quarter of a year; and upon 
— . « ſome diſpute between him and his maſter, his Her in//ted 

& upon turning him away, and threw down 15 ſhillings, which the 

& pauper took up and went away to his father's houſe in Norwich, 
bd « where he continued for ſix days; during which time he looked 
fn & upon himſelf as a free man, That the paper then returned at 
f « the requeſt of his maſter, and continued in the ſervice to the end 
1 « of the year, when his maſter paid him 45 ſhillings, being the 
ö | 4 remainder of his wages agreed for at the Seſſions.” 
| 


mm i.04# 


Partridge againſt the rule contended that, in order to gain a 

ſettlement by ſervice, there muſt be a continuation of the ſervice 

for a year, not indeed under the eye, but under the control, of 
} the maſter the whole time. Here there was an entire diſſolu- 
| tion of the contract for a time, by the ſervant's taking up the 
| 
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money which his maſter had thrown down, and went away 
with his conſent : if ſo, no ſubſequent circumſtances could re- 
vive the former contract. It is ſtated too, that the pauper re- 
turned at the reguęſt of the maſter, which proved that an op- 
tion was left to the perſon ſo requeſted ; and although the ſervant 
did in fact return, yet that could not cure the chaſm made by the 
interruption of the ſervice. The caſes in which time has been 
diſpenſed with, were either where there had been an expreſs 
conſent on the part of the maſter tnat the ſervant ſhould live with 
ſome other perſon for a time, or an implied one, where the ſer- 
vant went without the leave of the maſter and returned again : 
but in this caſe there was & mutual conſent to part. 

In the caſe of The King and Caverſwall (a) it was determined, 
that no ſettlement was gained, becauſe there was a chaſm for a 
fortnight. The caſes of The King and Roſs (b) and The King and 
Eaft Kennet (c) decided alſo, that there was no ſettlement becauſe 
there was a diſſolution of the contract. 
| Bearcroft and Preſton, contra, relied on the diſtinction be- 
| tween the caſes cited and the preſent. In The King and Ca- 
verſavall the ſervant was diſcharged with his ou conſent. Here 
the maſter inſiſted upon turning him away. In that caſe too 
the ſervant was hired again for another year, which imported 
on the face of it to be a new contract. In the preſent there was 
no new contract, he continued ſerving for the remainder of the 
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04) Burr. Set. Caſet 461, % Burr. Set, Caſes 693. (c) Mich, 26 C. 3. 
| years 
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year; there was no deduction in his wages, and no additional 1786, 
ſervice in another year. The abſence was purged by the ſubſe- 5 
quent conſent of the maſter. In The King and Roſs there was an — 
acknowledged diſſolution by the act of the parties; for they at- Ss 
tempted to cure it by ſubſtituting a month in the next year. Gazznane. 
Here there was a continuation of the ſervice under the original 
contract. The King and Eaft Kennet alſo differed from this; 
there the maſter and ſervant parted by conſent. In all thoſe caſes 
both the contracting parties conſented to diſſolve the contract, 
which diſtinguiſhed them from the preſent caſe, where the 
maſter only ſignified ſuch his determination: for as to the ſer- 
vant thinking himſelf at liberty, that has frequently been de- 
termined to have no weight (a). It was decided in the caſe 
of The King and ip (5) that the maſter's turning away the 
ſervant before the expiration of the year, without the ſervant's 
conſent, did not prevent his gaining a ſettlement. 
Lord MansFiELD, Ch. J. The abſence of a ſervant from 
lis maſter's ſervice is an equivocal act, and therefore may be ex. 
plained by other circumſtances : but if it appear that the contract 
has been once diſſolved, it cannot be ſet up by a new agreement. 
In this caſe the contract was abſolutely diſſolved; the maſter inſiſted 
upon turning away the ſervant, and paid him down all his wages 
that were due; the conſent on the other fide was by taking up the 
money. Then how did he come back again ? It was upon the 
requeſt of the maſter. There is nothing by which the abſence 
can be explained. The meaning of “ purging an abſence” is 


where the act itſelf is doubtful. 
Rule diſcharged (c). 
(a) Burr. & C. 152. Cald. 81. (3) 1 N. 423. (e) Vid. poſt. 2 vol. 624. 
R. v. K. Philip in Birmingham, Tr. 28 Geo. 3. R. v. Grantbam, feſt. 3 vol. 754; & 
B. v. Clayhyden, peſt. 4 vel. 100. 


The Kinc againſt RoßRRT CHAMBERLAYNE. Sued, 


SIR Thomas Davenport ſhewed cauſe againſt a rule, which 8 


had been obtained by Bearcreft, that the defendant's recog- 3d ſection of 
nizance in this caſe might be diſcharged. S 2 


The facts appeared to be, that, the defendant having been in- Sulating the 


. | 4 removal of 
dicded at the general ſeſſions of the peace for the city of London indichmente 
for an aſſault, the indictment was removed into this court by — — _ 
ticrari, the repreſentatives of the proſecutor are entitled to the coſts taxed during his life, though ne 
Perſonal demand Tere ever made by him. For though it take away the remedy by attachment, it does 
not affect the debt. When coſts are taxed, they become a debt. 


certiorari ; 
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1786. certiorari; and on the trial the defendant was found guilty, and 
afterwards ſentenced to pay 6s. 8 d.; which he paid. The pro- 
23 ſecutor is ſince dead, and no perſon hath adminiſtered to his 
Cxannrn- eſtate and effects. And no demand having been made by the 
1 Te proſecutor in his life-time for the coſts, this motion was made 
upon the ſuppoſition that they never could be demanded now ; 

the words of the ſtatute 5 V. M. c. 11. $ 3. being, That 

« the proſecutor for the recovery of ſuch coſts ſhall, within ten 

« days after demand made of the defendant, and refuſal of pay. 

« ment on oath, have an attachment granted againſt the ſaid de. 

ic fendant.” On this ſtatute the proſecutor may move for an at- 
tachment for non-payment of coſts after a demand by him made, 

but that could not be done in this caſe for want of a perſonal de- 

mand. 

It was now contended againſt the rule, that the recognizance 

ſhould not be diſcharged, becauſe either the attorney has a lien 

on it for his fees; or if the Court ſhould determine that he is 

not entitled to it, the executors or adminiſtrators of the proſecu- 

tor ought to have the advantage of it; for the coſts were taxcd in 

the life-time of the proſecutor, 

The Court conſidered theſe cos as a debt actually we/ted. 

Rule diſcharged, 
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On a ſubſequent day (adminiſtration having been granted of 
the proſecutor's effects) Sir Thomas Davenport moved that the 
detendant's recognizance might be eſtreated, to entitle the per- 
| ſonal repreſentatives of the proſecutor to the colts. 
f Bearcreft contended that, no demand having been made by 
the proſecutor in his life. his perſonal repreſentatives were not 
entitled to the coſts of this proſecution under the ſtatute 5 V. & 
M. c. 11. and therefore it would be nugatory to eſtreat the pre- 
ſent recognizance. 

BuLLER, J. When the coſts are taxed, they become a debt: 
and the demand, which mult be made under this act of parlia- 
ment, is only as to the remedy, The remedy given is by attach- 
| ment: and to bring a party into contempt, he muſt come within 
Li the letter of the law ; therefore there muſt have been a demand 
of ten days on the defendant before an attachment could have 
gone againſt him, But here the coſts were taxed in the life-time 
of the proſecutor ; they became a debt veſted, and will go to his 
perſonal repreſentatives, 


Per Curiam, Rule abſolute. 
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Dot on the Demiſe of Putt ab and Others 
againſt PHILLIPS and Others, 
5 
HIS ejectment was tried at the laſt Bodmin Aſſizes = 
T fore Mr. J. Buller, when a verdict was found for the 
plaintiff, ſubject to the opinion of this Court on the following 
E vill of Henſon conſiſts of four tenements: and Jonathan 
« Phillips being ſeiſed in fee in Paſelſion of one undivided * 
« of three of the ſaid tenements, being the premiſes in vr 
© known by the name of Henſon; and alſo being ſeiſed 7 2 
tc reverſion in fee expectant on the death of Mary Trefry of t ne 
« gthcr moiety thereof; and alſo ſeiſed of divers lands n in 
« the borough of Badmin, leaſed on lives, and of other lands in 
60 poſſeſſion in Bodmin, and of ſeveral other lands in the county 
« of Cornwall; on the 4th of November 1770, by his will of 
« ſaid date, deviſcd (amongſt other things) as is; 2 * 
40 urpart, and portion, of and in the tenement calle 
ce NE of Henke within the pariſh of St. Minver 
« aforeſaid, where 1 lately dwelt, and alſo all my other lands in fee 
« ſimple, ſituate, lying, and being, in Bodmin, in the ſaid county of 
« Cornwall, and the reverſion and rever ſions, remainder and Our 
« ders, rents, iſſues, and profits thereof, 1 give, deviſe, and 7 4 by 
« unto my kinſman Nicholas Phillips of the borough of Bodmin 
« aforeſaid, his heirs and aſſigns for ever ; To have and to hold 
« the fame unto him, the ſaid Nicholas Phillips, his heirs and 
« aſſigns for ever, to the only proper uſe and behoof of the ſaid 
& Nicholas Phillips, his heirs and aſſigns for evermore. And as to 
« all other my fee-ſimple lands within the county of Cornwall 
« aforeſaid, or elſewhere, I give, deviſe and bequeath, to Wil. 
« liam Phillips, Nicholas Phillips, and John Phillips, the three 
« ſons of Nicholas Phillips my kinſman, of the pariſh of Dar- 
« [ington in the county of Devon, to be equally divided between 
« them, ſhare and ſhare alike ; To have and to hold the ſame, 
« and the reverſion and reverſions, remainder and remainders, 
6c rents, iſſues, and profits thereof, unto them the laid William 
« Phillips, Nichelas Phillips, and John Phillips, their heirs and 
| « aſſigns 
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Tueſday, 
Jan. 31ſt. 


The teſtator 
being ſeiſed 
of one undi- 
vided moic- 
ty of three 
tenements 
in A. and 
alſo of the 
reverſion in 
fee expe. 
ant on the 
death of J. 
&. of the 
other moic- 
ty thereof, 
and alſo 
ſeiſed of 
lands leaſed 
on lives in 
B. and of 
other lands 
in poſſt ſſion 
in B. and of 
ſe veralother 
lands in the 
county of 
C. by a de- 
viſe to . P. 
of © all that 


and in the 
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© and alſo 
* of all his 
« other 
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1786. * affigns for ever, to the only proper uſe, benefit, and advan. 
w— ty of them the ſaid William Phillips, Nicholas Phillips, and 
— Fn. « John Phillips, their heirs and aſſigns for evermore. 

againſt « The teſtator died on the 13th day of the ſame November, 
indie e without revoking his ſaid will. 

« The ſaid Mary Trefry died on the 20th Fuly 1775. 
« The leſſors of the plaintiff are the daughters and co-heireſſes 
« of Nicholas Phillips of the borough of Bodmin in the ſaid will 
« named, who ſurvived the deviſor, and died in the year 1774; 
« and are in poſſeſſion of one undivided moiety of the premiſes 
jn queſtion, | 
« The queſtion for the opinion of the Court is, 
«© Whether the leſſors of the plaintiff are entitled to recover 
« the other moiety of the premiſes in queſtion under the faid 
« will of the ſaid Jonathan Phillips!“ 
Gibbs for the leſſors of the plaintiff contended, 
1/, That the words All that my part, purpart, and portion, 
« of and in the tenement known by the name of Henſon,” were 
ſufficient to paſs the moiety in reverſion, as well as that in pa 
fron. That if the deviſor had been poſſeſſed of only one moiety i | 
of the tenement in queſtion, whether in poſſeſſion or reverſon, 
either would have paſſed by this deviſe. That it therefore was in- 2 
cumbent on the defendant to ſhew to which of the moieties theſe 
words were more immediately applicable ; as they did not relate 
to one more than to the other. That theſe words could not be 
conſtrued ſo as to negative the deviſor's intention of giving he 
| whole z for they were not applied to the intereft which he had in 
1 the tenement of Henſen, but to the tenement itſelf. by 
[ But 20h, If the moiety in reverſion did not paſs by theſe words, J 
it did by a ſubſequent part of the will, where he deviſes * All | 

ic his other lands in fee-ſimple in Bodmin in the county of Corn- 5 4 
« wall, and the reverfion and reverfions, remainder and remain- 4 
« ders, rents, iſſues, and profits, thereof, unto the ſame Nicholas 2 h 
* Phillips.” The revenſion here applies to the tenement in Hen= 
ſon, as well as his other lands in Bodmin. But if there be any doubt 
on this, it is clear from the reſiduary deviſe that the teſtator in- 
tended to deviſe the moiety in reverſion, as well as that in poſ- te 
ſeſſion, to Nicholas Phillips, under whom the leſſors of the plain= | 
tiff claim; for he deviſcd all his other lands in the county of Corne 
wall to the defendants. 


. 


N f - 
„ 

i 4 
$2 
1 
"4 
wt p 
ol 
wy 
| ; 
* 
T7 


— 27 
" * * 
. 
* 


.. ne End oe 


_ = FX _  w ==> YE 5 a PE” * 


mn A 2 


— 


— by — — os A — 


Lanorencts 4 Ci 


3 . > +. Sf, © 
TERED SEE "1 5 
8 4 y 3 . 
* 


In THE TWENTY-SIXTH Year of GEORGE III. 


Lawrence, contra, inſiſted that no part of the tenement in 
Henſon, except the moiety in poſſeſſion, paſſed to the leſſors of 
the plaintiff. He admitted that if the deviſor had had either of 
the moieties alone, ſuch moiety would have paſſed by this will; 
but it did not follow that both did, For it had been determined, 
that if a man deviſe all his lande, ſuch words will paſs either his 

freehold or his leaſehold lands, if he has lands of only one of thoſe 
deſcriptions z but not both, And at the time of making his will, 
the teſtator had only one moiety in poſſeſſion ; and he ſpeaks of 
that only. As the teſtator had two nephews, both of whom ſeem 
equally to have been the objects of his will, it is not improbable 
that he intended to divide the tenement of Hen/on between them. 

And no argument can be drawn from the preſumption of his not 


having an intention to make them tenants in common; becauſe - 


he has done that in the cafe of the three children of one of his 
nephews. | 

Suppoſing a partition had been made, and he had uſed the ſame 
words, there would have been no doubt; and his having an undi. 
vided moiety will make no difference. Though the word (“ pur- 
« part” cannot properly be applicd to an undivided moiety (for 
it means that part or ſhare of a tenement, which, having been 
held by tenants in common, is by partition allotted to any one of 
them), yet it may without much violence be held, that thereby 
the teſtator meant to deviſe that part which he would have had, 
had any partition been made. But it will be a very ſtrained con- 
ſtruction to hold that, by the words of this deviſe, the entirety was 
meant: had that been his intention, he would have uſed much 
fitter expreſſions ; for in this caſe, the deviſor was not in want of 
legal aſſiſtance, ſince he has uſed technical words. 

2dly, As to the words © reverſion and reverſions, remainder 
« and remainders, rents, iſſues, and profits here; the word 
« thereof” can only refer to the ſubject of the laſt deviſe, name- 
ly, his other lands in the borough of Bodmin. It is not the re- 
verſion of the purpart, but of his other lands in Bodmin, which 
were leaſed on lives. 

Lord MaxsFIEIL p, Ch. I. There is no doubt in this caſe. The 
teſtator meant to give all the intereſt he had in Henfon, whether in 
poſſeſſion or reverſion. The firſt words are ſuſſiciently compre- 
henſive to paſs the moiety in reverſion, as well as that in poſſeſſion, 

WiLLEs, J. I underſtand this will in a different ſenſe from the 


counſel on either fide, The vill of Henſon conſiſts of four tene- 
| ments; 
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1786. ments: the deviſor was in poſſeſſion of a moiety of three of them; 
I he intended to leave every thing that he had in the vill called 
5 _ Henſon to the leſſors of the plaintiff; and with that view he de- 

ag viſed all that his part, purpart, and portion of and in the tenement 
otros” Henſon. So that here he uſed the word & fenemert” inſtead of 

4 ;“ becauſe he would otherwiſe have uſed the word © zene. 
« ment.” Conſidering it in that light, if he had intended only to 
give ene moiety, he would have uſed the word meiety. But with. 
out that conſtruction, I am of opinion that the moicty in rever- 
ſion, as well as that in poſſeſſion, paſſed by the firſt words. 

On the other part, the words © reverſion and remainder, & 
arc more applicable to an eſtate where he had a reverſion, than ts 
one of which he was ſeiſed in fee-fimple, 1 

Y AsHHURST, J. 1 agree with my brother Millet, as to the con- 
ſtruction of the word “ tenement.” And beſides, it would be a 
very narrow conſtruction to ſay that the moicty in reverſion did 
not paſs by the firlt part of the deviſe, 

But the latter words are {ti} clearer ; the“ reverſion and re, 
dc mainder, G.“ refer to that eſtate where he had a reverſion, u- : | 
ther than to his «her lands in Badu; for there he had nothing Wl 
on which they could attach. 
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Per Curiam, Let the ps/ea be delivered to the plaintif, | 

0 = | 

| . FakuER and Another againſt Davies, 7 | 

4 Where A CTION for goods ſold and delivered againſt the defend- y ö 

ii __— ant, as captain of a ſhip. This cauſe was tried at the ſti- MR |; 

| , HP: A tings at Guildhall, after laſt 2[ichaelmas term, before Mr. Juſtice u 
b-forethe Buller, when the following caſe was reſerved for the opinion f 
—_—_ the the Court. u 
captain. The goods were ordered by the owners, before tho ©:1/.i MR t 
cn rap te was appointed to the ſhip. Some of the goods wrt delivored * oy 
— e before he was appointed; and a cable and other cordage were 3 0 
yet as vo delivered aſterwards. e 
_ « Thequeſtion is, whether the defend ant be liable for the pay- 


— wy « nient of all the goods furniſhed, or of the goods delivered after 
is not an- © he was appointed? If the Court ſhould be of opinion that he 
amo» $6 « is liable for the whole demand, or for the cable and cordage 
te after he was appointed, then a verdict to be entered for the 
“e plaintiſts ; but if he be liable for none, then a nonſuit to be en- 
&« teręd.“ | ; 
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repay himſelf. Devise. 
It is laid down in Rich v. Coe (a) and others that a tradeſman, 


who ſupplies a ſhip with neceſſaries, has a treble ſecurity; iſt, 
Againſt the maſter of the ſhip, as making the contract; 2dly, 
The ſpecific ſhip 3 and 3dly, The owners, who are liable in con- 
ſequence of the maſter's act. 

The owners are liable, whether they give the order or not; 
and the captain is liable, on taking the goods into his poſſeſſion. 
Deugl. 97. 

zut if the deſendant be not anſwerable for the ꝛuhole amaumt of 
the goods delivered, he at leaſt is. liable for thoſe furnithed after 
his appointment, He then cited Coms. 116. 

Coxuper, contra, contended that the plaintiſts could not recover 
the value of ary part of theſe goods. The caſe of Rich and Cre 
makes ſtrongly for the defendant ; for it is there ſaid that the ma- 
ſter is liable in reſbect of his contraf : but here the captain made 
no contra, It is not becauſe the captain receives the freight 
tat he is anſwerable for the ſtores aud neceſſaries furniſhed for 
his hip: that cannot be the true conſideration of his liability, 
For he is equally liable, if at all, though the ſhip be loſt, and 
when, conſequently, he is not entitled to freight. But the real 
principle is this; if no one but the captain be held forth to the 
tradeſmen, they may reſort to him: but if the contract be not 
made with him, they can only have recourſe to the owners, In 
the preſent caſe, the defendant had nothing to do with the con- 
tract; the credit was given ſolely to the owners, 

Lord MaxsFIELD, Ch. J. Where a captain contracts for the 
uſe of the ſhip, the credit is given to him in reſpect of his con- 
tract; it is given to the owners, becauſe the contract is on their 
account; and the tradeſman has likewite a ſpecific lien on tlie 
ſhip itſelf. Thereſore in general the tradeſman, Who gives that 
credit, debits both the captain and the owners. Now what is 
this caſe? The captain made no contract perſonally, The 
owners contracted for their ſhip; the credit was given to them 
only; and there is not a ſhadow of colour to charge the captain 
ſor any part of theſe goods. 


Buldwin, for the plaintiff, By the general law, every captain 1786. | 
i; liable for the ſtores and other neceſſaries furniſhed for his ſhip ; ; 
becauſe he is entitled to receive the freight, out of which he m2 y F " ER E 
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WraTHERSTON ageinſt Hawkins. 


HIS was an action on the caſe by a ſeryant againſt the 
deſendant, who was his former maſter, for words, and alſo 
for falſely and maliciouſly writing and publiſhing the following 
letter (ſtated in the declaration) to one Collier, reſpecting the plain. 
tiff's character as a ſerrant; Two days I gave him money to go 
&« into the city and buy books. When he came home, I deſired 
& him to reckon up his account; he did ſo. But being one day 
« more curious than I ſometimes was, I looked over his account, 
ic article by article, and in one, a book I well knew the price of, 
4 found he had charged me one filling more than it coft, and that 
« /lilling he tept in his pocket. The next day the very ſame af. 
« fair. And bot! theſe days my neighbour Metcaſf was in my 
&« {hop, and knows it well, and faid he would not keep ſuch a 
« mar a day, cr ſomething to that purpoſe. T wo magazines he 
« charged two ſhillings for binding a the people received no more then 
« 18. 8d. and ſay he paid no more, This I can prove.” 

This was tried at the ſittings at Guildhall after laſt Michaels 
term, before Lord Mansfield, when a verdict was found for the 
plaintiff on the laſt count, containing the letter (the words not 
being proved), ſubject to the opinion of the Court on the ſollow- 
ing caſe. 

„The plaintiff was brother-in-law to Mr. Collier. He was 
& in the ſervice of the defendant, and was by him turned away, 
« Rezgers, to whom the plaintiff was recommended to be taken 
« az a ſervant, applied to the defendant for a character, which 
& not being advantageous, but to the effect ſtated in the decla- 
« ration, he (Rogers) did not take him. Collier upon this re- 
&« peatedly called on the defendant ; upon which the letter, ſtated 
&« in the declaration, was written with an intent to prevent an 
Aion by the plaintiff for the words ſpoken by the defendant 
« to Reger. The writ was ſued out on the ſame day the letter 
„% was written, 

The queſtion for the opinion of the Court is, Whether this 
& action lies?“ 

vd for the plaintiff. This action is maintainable on the let- 
ter, which is a falſe and malicious libel. This does not differ 
from 


IN THE TWENTY-S1XTH TI AR or GEORGE III. 


Trom the caſe of common libels ; for it has the two eſſential parts 
which conſtitute a libel, namely, ſlander and falſchoode That it 
is flanderous is extremely clear, for it charges the plaintiff with 
ſpecific afts of fraud, almoſt amounting to felony. It is likewiſe 
falſe ; for had it been true, the defendant might have juſtified. 
And, though in his letter, he ſaid “ he could prove it,” yet as he 
did not at the trial, the Court muſt now take it for granted that it 
is falſe. It is not neceſſary in an action for a libel to prove ex- 
preſs malice : if it be landerous, malice is implied. And on trials 
ſor libels, it is ſufficient to prove publication; the motives of 
the party publiſhing are never gone into. The ſame doctrine holds 
in an action for words; where, though the declaration allege them 
to be ſpoken = falſely and maliciouſly,” no expreſs malice need 
be proved. The want of the word © malitiose” was held to be 
no error. Ny, 35. 

As to the publication; it never has been doubted but that the 
mere writing of a letter is a ſuthcient publication, even though it 
be written to the party himſelf, | 

If it be contended that the maſter of a ſervant is exempted 
from the general rule, on account of his relative ſituation ; ſuch 
a principle is not warranted by any determination in the books, 
And this is very different from the caſe of a maſter giving a 
general bad character of a ſervant; for here the defendant has 
wade ſpecific charges of fraud. | 

Bower, for the defendant, aſter mentioning the caſe of Edmond- 
ſon v. Stephenſon, Bull. N. P. 8, was ſtopped by the Court. 

L:ird MaxNSsrIEIp, Ch. J. I have held more than once that 
an action will not lie by a ſervant againſt his former maſter for 
words ſpoken by him in giving a character of the ſervant. 

The general rules are laid down as Mr. od has ſtated : but 
to every libel there may be a neceſſary and implied juſtification 
from the occaſion. So that what, taken abſtractedly, would be a 
publication, may from the occaſion prove to be none; as if it 
were read in a judicial proceeding. Words may alſo be juſtified 
on account of the ſubject- matter, or other circumſtances. 

In this caſe, inſtead of the plaintiſf's ſhewing it to be falſe and 
malicious, it appears to be incident to the application by Rogers 
to the maſter of the ſcrvant. And the letter was written to the 
brother-in-law of the plaintiff for the expreſs purpoſe of pre- 
venting an action being brought. 

BULLER, J. This is an exception to the general rule on ac- 
count of the occaſion of writing the letter. Then it is incumbent 
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—— this kind, unleſs he can prove the words to be Malicicus as well a; 
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vice of Jet-off. 


falſe, they are not actionable, 


On this caſe it evidently appears that the defendant has beey 


entrapped, becauſe the letter was written on the application of 


the plaintiff's brother-in-law. And, belides, it is ſtated that the 
writ was ſued out on the ſame day the letter was written, 


Judgment for the defendant, 


mmm . — 0 0 


Grove and Another, Aſſignees of LIOT ARD, a 


Bankrupt, againff DuBois. 


HIS was an action for money had and received by the de. 
fendant to and for the uſe of the bankrupt, before he be- 


came a bankrupt ; and for money had and received to and for the 
uſe of the plaintitts, as aſſignees ; to which the defendant pleaded 
the general iſſue, on t; whereupon iſſue was joined. The 
defendant alſo gave a notice of ſet off for money had and re- 
ceived by the aſſignees for his uſe. 


The cauſe came on to be tried at the fittings after Michoelmas 


Term 1785, before Lord Manſfield, at Guildhall, when the jury 
found a verdict ſor the plaintiffs, damages 375 J. 16. and colls 
1 5. ſubject to the opinion of this Court on the following cafe, 
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That the bankrupt, John Liztard, being an under-writer, 

ſubſcribed policies filled up with the defendant's name for his 

foreign correſpondents, who were unknown to the bankrupt. 

&« That loſſes happened on the policies before the bankruptcy 

of Liotard; that the defendant paid the amount of the lollcs 

to his foreign correſpondents after ſuch bankruptcy, 

« That the defendant had a commiſſion del credere from his 

correſpondents z was made debtor by the bankrupt for pre- 

miums; and always retained the policies in his hands, 

« The queſtion for the opinion of the Court is, Whether, 

« under the notice of ſet-off, or under any of the ſtatutes 
« reſpecting bankrupts, the defendant be entitled to ſet- o 
« this account with CZiztard ? 

« Tf the Court ſhall be of opinion that the defendant is entitle 

to ſet-oſf, then a verdict to be entered for the defendant.” 

S. Haywword, for the plaintiſfs, relied upon the 28th ſection of 


the 5 Geo, 2. c. 30. which requires mutual credit to be given, in 


order to enable the defendant to ſet-off; which was not the 
caſe 
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caſe here ; for the credit was not given to the broker, but to the 
principal; like the common caſe of inſurance brokers, who were 
nothing more than mere agents, and were always ſo conſidered. 

The caſe of Milſon and others, aſſignees of Fletcher, v. Creighton 
and another (a), is in point. That was an action for money 
had and received, Sc, to and for the uſe of the bankrupt, and to 
and for the uſe of the aſſignees, and on an account ſtated. The 
defendant pleaded the general iſſue, non aſſumpſit, and gave notice 
of ſct-off ; That the plaintiffs were indebted to the defendant in 


30001. for loſſes upon ſcveral policies of aſſurance under-written 


by the bankrupt, and which loſſes happened before the bank- 
ruptcy. It was tried before Lord Mansfield at Guildhall, at the 
fittings after Eaſler Term 1782, when the j jury found a verdict 
for the plaintiffs, ſubject to the opinion of the Court on the fol- 
lowing caſe : * That the defendants had conſiderable dealings 
„ with the bankrupt, as agents or factors to various correſpond- 
« ents. That they paid to him, or were debited by him for, 
« premiums upon inſurances on behalf of thoſe correſpondents. 
That they had credit for the loſſes as they happened, and for 
« the returns of premium. That they had no commiſſion del 
« credere. That none of the correſpondents for whom they in- 
« ſured were infolvent z but to all, except one, they were in ad- 
« yance, more or leſs, on account of the policies.” In that caſe 
the Court were all clearly of opinion that under thoſe circum- 
flances the defendants were not entitled to ſet-off any of the ſub- 
ſequent loſſes to an action brought by the allignees for the reco- 
very of the premiums debited to the defendants by the bankrupt. 

The only difference between that caſe and the preſent was the 
circumſtance of the defendant's having a commiſſion del credere 
ſrom his correſpondents. It is material then to ſee, whether 
any, and what, difference ſuch a commiſſion could make, as be- 
tween theſe parties. 

A commiyſion del credere might be conſidered ſeveral Ways. 
It is an andertaking by the broker, for an additional premium 
te inſure his principal againſt a contingency, which contin- 
gency is the failure of the under-writer; and therefore it is 


only to be conſidered as a collateral ſecurity, which veſted no 


fuch intereſt in the policy, as the broker could have proved un- 
der the commiſſion at the time of iſſuing it; much leſs did it 


(a) Trin. 22 Gee, 3. g. R. 
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veſt any intereſt in him at the time of making the policy. Ey 
parte Adney. Cowp. 460. 

ue broker could not have brought an action in his own name 
upon ſuch a policy, without averring the interelt to be in the prin. 
cipal (a), by which it would have appeared that no credit had been 
given to him, and conſequently that he did not come within the 
meaning of the 5 Geo, 2. c. 30. J 28. It therefore he could not 
have brought an action in his own right, and had not ſuch an in- 
tereſt in the policy as would have enabled him to have proved his 
debt under the commiſſion at the time of it's iſſuing, it is ab- 
ſurd to ſay that he could ſet it off to a clear demand which ac. 
crued before the bankruptcy. Chilton v. Wiffin and another, 
3 Will. 13. Goddard v. Vanderhaven, 3 Wilſ. 262 (6). 

But cven ſuppoſing an intereſt veſted in the broker, and he 
eould have brought an action in bis own right, yet he could not 
ſet-off the preſent demand; for in fact there was no debt exiſting 
at the time of the bankruptcy. 'Thepayment was made to the prin- 
cipal afterwards; and at any rate the broker's claim could not ariſe 
before ſuch payment. This comes directly under the principles 
uniformly laid down in the caſes laſt cited. No particular event 
had then happened to fix the broker; no demand had been made 
on the under-writer, and refuſal. It docs not appear upon this 
caſe but that it was a voluntary payment; and if the defendant 
paid this ſum before the expiration of the time which was allowed 
to him, he ought not to be permitted to take advantage of his act 
in prejudice to the reſt of the creditors, and ſet- off this debt. 

The broker was in the nature of an aſſignee of a bond, or in- 
dorſce of a promiſſory note. And it was determined in the caſe 
of Mari and another, aſſignees of May, againſt Chambers (c), 
that a note, indorſed to the debtor of a bankrupt after the 
bankruptcy, could not be ſet-off. So here, whatever intereſt the 
broker had in the policy as againſt the plaintiffs, it accrued aſter 
payment of the loſs to his principal: but that intereſt, being 
transferred ſubſequent to the bankruptcy, could not be ſet off 
againſt a debt veſted before. At all events, it was ſetting up a 
debt in right of another perſon againſt a perſonal demand upon 
himſelf, 

That upon the whole, whatever difference the commiſſion 
del credere might make between the broker and his employers, i: 


(a) Vide 19 Ges. 2. c. 37. 3 i. 346. 
(5) Fide Tua and anther v. Hickley, () 2 Stra. 34. 
| could 
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could make none between the preſent parties. The tranſaction 
between them would have been exactly the ſame, if no ſuch 
commiſſion had exiſted; and ic was too much to contend that a 
private agreement between two of the parties, without the knov;- 
ledge of the third, ſhould vary the nature of the contract, and 
materially affect and injure the rights of his creditors. 

Smith, contra, diſtinguiſhed this caſe from that of 1//i//on and 
another, aſſignees, againſt Creighton ; for here, the broker was the 
only perfon who had any dealings with the bankrupt : his name 
alone was inſerted in the policy; no other perſon was known 
to the bankrupt, who mult therefore have treated with him as 
principal; and who, :t was more natural to ſuppoſe, gave the cre- 
dit to him, than to any other perſon, to whom, from the nature 
of the tranſaction, he muſt have been an utter ſtranger. 

He obſerved that this caſe was very different from that of 
ſureties; for there the obligee relied upon the principal; the 
whole dealing was with him; and he only looked to the other 
as a collateral ſecurity : but here the broker was liable in the 
firſt inſtance. 

He was then ſtopped by the Court. 

Lord MansritELD, Ch. J. The whole turns on the nature of 
à commiſhon del credere. Then what is it? It is an abſolutc 
engagement to the principal from the broker, and makes him lia- 
ble in the ſirſt inſtance. There is no occaſion for the principal 
to communicate with the under-writer, though the law allows 
the principal, for his beneſit, to reſort to him as a collateral ſe- 
curity. But the broker is liable at all events. 

BvLLER, J. I remember many actions brought at Grui/dha!! 
againſt brokers with commiſſions del credere; and I never heard 
any enquiry made in ſuch cafes, whether tliere had been a pre- 
vious demand upon the under-writer and refuſal; and I can 
venture to ſay, that ſuch is not the practice. It makes no dif- 
ſerence at the time of making the policy, whether the under- 
writer knew the principal or not: he truſted to the broker; the 
credit was given to him, and not to the other. 

[ agree that the notice of ſet- off is bad: but this loſs may be 
proved and fet-off under the general iſſue of the 28th ſ2Qion of 
the 5 Geo. 2. c. 30. The words of that ſection are, « That 
© where it ſhall appear to the commiſſioners, or the major part 
** of them, that there hath been mutual credit given by the 
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1786. © bankrupt and any other perſon, or mutual debts between the WE tic 
— < bankrupt and any other perſon, at any time before ſuch perſon = 
Cron, (4 become bankrupt, the ſaid commiſſioners, Cc. ſhall ſtate the wm 
851 « account between them, and one debt may be ſet againſt ano-- in 
« ther, and what ſhall appear to be due on either ſide on the ba- f. 

& lance of ſuch account, aud no more, ſhall be claimed, and paid on be 

« either ſide reſpectively,” 
Therefore we ſee by this ſection of the ſtatute that the aſſignees a; 

could legally claim no more than the balance upon the account of 


between tlie parties. u 
Judgment ſor the defendant (a). 


* tu 
(1) Vid. Biac v. Pu and arcther, Afignees of Far tenſc lag, poſt. 235, E p1 
L P 
. 1 
2 PuGn ageinſt RoßbiNSsOx. | 0 
Jun. 11ſt. 8 | { 
A declara- IIS was an action on promiſes by bill. The declaration, _ - 
3 which was entitled gencrally of Micheelmas” Term, ſtated nu 
3 gu the promiſes, and the breach thereof, to have been made on the MX c 
inte T0 N 
the tirlt day ſeventh of November 1785. _ v 
he term: . - . . 3 
N To this declaration there was a ſpecial demurrer; and the a 
m—_ and cauſes aſhgned were, *“ For that the ſaid declaration appears to b 
the breach Rp R . , E 
01 being lad © be exhibited, and is entitled, of Michaehmas Term generally, ©, 
bl 8 whereby it has relation to, and muſt be deemed a declaration 
1 da / of the : g 5 0 
1 term, may ( of, the firſt day of that term; whereas the faid ſeveral promiſes, as 1 
f : ” * wrong & in the ſaid declaration mentioned, are all of them therein laid f 
oo — e „to have been made by the ſaid Richard (the defendant), and the _ « 
1 wiore the : 1 CO : 25 
1 d:livery of © ſajd ſeveral cauſes of action therein allo mentioned to have = if 
«| "6 ariſen, on the ſcventh day of November in the vear of our Lor | U 
q tion, b. (4 ariſen, on the ſeventh day of November in the year of our Lord 
= y e- 7 
1 eauſetya 4 1785 ; which ſaid ſeventh day of Nover was a day after the t 
1 retezence to . : A $ 
"1 the ancient © firſt day of that ſame Aſichae/mas term, wherein the ſaid Nati 2 { 


=, /_Q 
Do 


practice of 40 (the plaintiff) hath ſo declared againſt him the ſaid Richard, 


declaring 


ere texur, the $6 and whereof the ſaid declaration is ſo generally entitled as = 57 
— « aforeſaid. And alſo for that the ſaid declaration, by the mc- = 
{ 


— In to ic morandum thereof, appears to have been exhibited before any 
ave been 


delivered © of the cauſes of a&tfon of the ſaid Mary therein mentioned ap- x 
1 &« pear to have accrued, c.“ 1 g 
court on Law, in ſupport of the demurrer, contended, that the day of 5 

e making the promiſes mentioned in the declaration muſt be con- 8 f 


ſiſtent with the memorandum; but it appears on this declara- 
| tion 
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tion that the cauſe of action accrued ſubſequent to the time of 
filing the bill. Filing a bill generally of ſuch a term relates to 
the firſt day of that term. And there being no fraction of a day 
in judicial proceedings, the filing of the bill mult relate to the 
firlt iaſtant of that day; here then this bill muſt be taken to have 
been filed on the firſt inſtant of the 7th November : and even ad- 
mitting that the promiſe was made on the ſame inſtant of that 
day, yet the breach mult neceſſarily be ſubſequent to it in point 
of time. Though, on motions in arreſt of judgment, and on 
trials at N/ Prius, the Court will enquire when the bill was ac- 
tually ſiled, yet they will not on demurrer where ſuch enquiry ĩs 
precluded. He cited 2 Lev. 141. 176. Bull. N. P. 137. Lord 
Porcheſler's caſe, Tr. 23 Gee. 3. B. R. 7 
Shepherd, contra, admitted that, if it appeared that the cauſe 
of action aroſe after the filing of the bill, the declaration was in- 
formal. But though in this caſe it refers to the 7th of No- 
vember, which was the firſt day of the term (a), yet the term, for 
the purpoſe of delivering the declaration, cannot be conſidered to 
commence till the ſitting of the Court, This is evident on ad- 
verting to the ancient practice of the Court, when the parties 
declared ore tenus (5), which was minuted by the prothonotary 
but on account of the great increaſe of buſineſs the preſent 
mode of delivering the declaration in writing was ſubſtituted in 
lieu of it. It is therefore clear that this declaration cannot be 
ſuppoſed to have been delivered before the ſitting of the Court ; 
for till that time, by the old practice, the parties could not have 
declared ore fenus. And though the law does not in general al- 
low of fractions of a day, yet the Court will take notice of their 
uſual time of ſitting ; before which time the contract miglit have 
been made and broken; and then the declaration may well be 
ſupported. Symons and Low, Sty. 72. 
Asununsr, J. The Court ought to make any intendment 
againſt a mere captious objection. We mult reſort to the old 
practice of declaring zre tenus; and by referring to that, we find 


that the declaration could not have been delivered till the ſitting | 


of the Court, And then it is as probable that the promiſe was 
made before the declaration as afterwards. 

Borken, J. The caſe of Lord Porchefler does hot apply here: 
there were two judgments in that caſe, and the queſtion was, 


(a) 24 C. 2. c. 48. (5) Gs. C. P. 44. 
whether 
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1786. whether the Court could ſay that one judgment had precedence 
——— — of the other: but as they both referred to the fame day, the 
= aſt Court held that the priority of one could not be averred. : Here, 
Ronix so. however, the queſtion is not concerning a pudicial proceeding ; fqr 
the delivery of the declaration is the a& of the party : and it ap- 
pears by the courſe of the court (which we are bound to take ng. 
tice of according to the caſe in Lev. (a), that in ancient times the 
parties could not declare till the fitting of the Court. So that here 
the promiſe and the breach may well have taken place before the 

delivery of the declaration. The cafe in S Hh is very ſtrong, 
Demurrer over-ruled ; but the Court gave the deſendant leave 


to amend, on payment of cells. 


(a) 2 Lew. 176. 


— —— —U—ÿ 


Tusclor, KIRK againſt NowiLL and BUTLER. 

Jun. 314k. 

A corpora HIS was an action of treſpaſs for ſeizing and taking a 
*ion, cre- quantity of forks, the property of the plaintiff, 

atcd by let. ä 

ters patent, The defendant pleaded, 1ſt, The general iſſue. 

—— 2 The ſecond plea ſtated, that the town of Sheffield, in which 


making bye the ſaid treſpaſs is ſuppoſed to have been committed, was within 
WS, Can- | 


not make the lordſhip and liberty of Hallumſbire in the county of Vorl. 


any laws, to That the Company of Cutlers was incorporated by ſtat. 21 Fac, 1. 


incur a fer- , 
feiture; hei- c. 31. That that act directed that one maſter, two wardens, fit 
— ſearchers, and four and twenty aſliſtants,ſhould be annually choſer 


NY out of the ſaid company to govern the ſaid corporation. That it 
liament, was by the ſaid act of parliament further enacted, © That no per- 
—— &« ſon or perſons uſing the ſaid arts or manufactures within the 
expreſcly liberty of Hallamſbire, or ſix mikescompaſs of the ſame, ſhould 
la &« at any time hereaſter make, or cauſe to be made, any knives, 
« or knife blades, ſhears, ſciſſars, or ſickles, except he or they did 

e put ſteel into the edges of them, upon pain to loſe for every ſuch 

* offence 10 6. and the wares ſo deceitfully made; to be ſeized 

« and recovered by the maſter and wardens of the ſaid company 

“e forthe time being, and to be levied, diſtributed, and employed to 

s the uſe of the ſaid corporation, to and for the relief and beneſit 

« of the poor of the ſaid corporation.” And that the forks men- 

toned in the declaration were forſcitcd and ſcized under that act. 


The 
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'The third plea ſet forth the incorporation of the ſaid company 
by the ſaid act of 21 ; Fac. 1. ; that it was, by the ſaid act, further 
enacted, „That no perſon uſing the faid myſtery or craits, or any 
« of them, within the ſaid lordſhip or liberty, or fix miles com- 
« paſs thereof, ſhould at any time thereafter ftrike, grave, or uſe, 
« upon his knives, or the wares before mentioned, any more marks 
« than one, and that to be ſuch as ſhould be firit appointed as 
« aforeſaid unto him by the ſaid maſter, wardens, and ſearchers 
« of the ſaid company for the time being, or the greater number 
« of them; upon pain to forfeit and loſe, for every time that he 
« ſhould offend therein, all ſuch goods ſo marked, and the ſum of 
« 40 f. to the maſter and wardens of the ſaid company for the 
« time being, to be employed to the uſe of the ſaid corporation 
cc to and for the relief and beneſit of the poor of the faid corpo- 
« ration;” and that the forks mentioned in the declaration were 
forfcited and ſeized under that act. | 

athly, And for further plea, &c. the defendants ſay, “ That 
ec the ſaid plaintiff ought not to have or maintain his ſaid action 
« thereof againſt them, becauſe they ſay that the town of Shef- 
« field, in which the ſaid treſpaſs is above ſuppoſed to have been 
« (lone, is, and at the reſpective times hereinafter mentioned, and 


« alſo at the ſaid time when the faid treſpaſs is above ſuppoſed to 


e have been done, way, a certain place, ſituate and being in and 
« narcel of the lordſhip and liberty of Hallamhire in the ſaid coun- 
te ty of York, and mentioned in the act of parliament and bye- 
« law hereinafter mentioned. And the ſaid defendants further 
« ſay, that by a certain act of parliament made and paſſed in the 
« parliament of the late king James 1. at a ſeſſion thereof holden 
« at Weſtminſter in the one and twentieth year of his reigu, en- 
« titled, * An act for the good order and government of the mak- 
« ers of knives, ſickles, ſhears, ſciſſars, and other cutlery wares, 
« in Hallamſbire in the county of York, and the parts near ad- 
« joining,” it was enacted (among other things) by his ſaid late 
“ Majeſty, the Lords Spiritual and Temporal, and the Commons 
ein that parliament aſſembled, and by the authority of the ſame, 
That all perſons uſing to make knives, blades, ſciſſars, ſhears, 
« ſickles, cutlcry wares, and all other wares and manufactures, 
« made or wrought of iron and ſteel, dwelling or inhabiting within 
« the ſaid lord{hip and liberty of Hallamſbire, or within fix miles 
« compaſs of the ſame, ſhouldbe from thenceforth and thereafter 
* might be in deed, and in name, one body politic, perpetual, 
tt and incorporatc, of one maſter, two wardens, fix ſearchers, and 
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1786. © four and twenty aſſiſtants and commonalty of the ſaid company 


&« of cutlers of the lordſhip of Hallamhire in the county of York, 
are « And that they, by the name of maſter, wardens, ſearchers, and 
No Y. ©« aſſiſtants, and commonalty, of the company of cutlers of Hal. 
« /amfhire in the ſaid county of York, might be, and by virtue of 
« the ſaid act, were really, actually, and fully incorporated, cre. 
te ated, made, and erected one body corporate and politic, to all 
ce intents and purpoſes, and ſhould have perpetual ſucceſſion, and 
cc he called and known by the name of maſter, wardens, ſearchers, 
&« and aſſiſtants, and commonalty of the company of cutlers in 
&« Hallamſbire in the county of York. And further, that it might 
« be for ever thereafter lawful to the ſaid maſter, wardens, ſearch- 
« ers, and aſliſtants, in and upon the feaſt day of Sz. Bartholomery 
ce the Apoſtle, in every year, yearly, or at any other time in the 
&« year, to nominate, elect, chooſe, and ſwear, one malter, two 
« wardens, fix ſearchers, and four and twenty aſſiſtants, to be 
tc choſen out of the ſaid company, to order, rule, and govern the 
« ſaid corporation and company of cutlers during the term of one 
« whole year then next enſuing, and until there ſhould be 
ce others choſen in their room. And for the due ordering and 
ce better maintaining of the ſaid company, and for the better 
« relieving and employing of the poor of the ſaid trade, it was or- 
« dained and enacted by the authority aforeſaid, that it ſhould 
« and might be lawful to and for the ſaid maſter, wardens, 
« ſearchers, and aſſiſtants of the company of cutlers aforeſaid, 
&« or the greater part of them, and cheir ſucceſſors from time to 
« time, to conſtitute, ordain, make, and eſtabliſh, ſuch laws, acts, 
« orders, ordinances, and conſtitutions, which to the ſaid maſter, 
« wardens, ſearchers, and aſſiſtants, or the greater part of them, 
« according to their diſcretions, thould be good, wholeſome, 
« profitable, honeſt, and neceſſary, for the good order, rule, and 
« government of the ſaid maſter, wardens, ſearchers, and com- 
ce monalty in their ſeveral arts aforeſaid, and of all other their 
« apprentices and ſervants in the ſame arts, manufaCtures, and 
« profeſſions, aforeſaid ; ſo that the ſaid ordinances and conſtitu- 
« tions were not any way repugnant and contrary to his Ma- 
« jeſty's royal prerogative, or to the laws of this realm. And 
ce that the ſaid maſter, wardens, ſearchers, and aſſiſtants of cut- 
« lers aforeſaid, or the greater part of them, l:aving made ſuch 
« laws, inſtitutions, ordinances, and conſtitutions, might appoint 
tc and impoſe ſuch reaſonable pains, puniſhments, and penalties, 
6 by fine er amerciament, or by either of them, upon all thoſe 
8 « which 


— 


f . 
. 


" = 


—_— dv A. _ 
— > 


— 
— — - 1 wm 
— 


— As 1 ———_—_ ——_ 
— 
— 1 2 
n 
"hs. S 


> 4: a 


* 
2 
[3 
\ 
42 
= 
fs 
2 
1 
2 * 
F N 
KY 
{ F3 
. * 
* = 
„ 
. 
Ts k 
* F 
Ke. 
Bag 
"2a 
0 Te 
1 ; 
7 
1 
5 * 7 
7 3 * 
w® | 4 
17 
E 
D 
* 
5 


Ix THE TWENTY-$1XTH Year os GEORGE III. 


& which they ſhould find offending contrary to thoſe laws, acts, 
&« orders, ordinances, and conſtitutions, as unto them the ſaid 
« maſter, wardens. ſearchers, and aſſiſtants of cutlers, or the 
« greater part of them, ſhould be thought meet and convenient, 
« according to the quality of the offence : and the ſame fines and 
« amerciaments ts levy, receive, and have, to the uſe of the ſaid cor- 
& poration, to and for the relief and benefit of the poor of the 
« faid corporation, as by the ſaid act of parliament (among other 
« things) more fully appears. And the ſaid defendants further 
« ſay, that aſter the paſling of the ſaid laſt- mentioned act of par- 
« Jjiament, and long before the ſaid time when, Sc. to wit, on 
« the 3 iſt day of 7uly 1780, at Sheffield aforeſaid, in the county 
& aforeſaid, the maſter, wardens, ſearchers, and aſſiſtants of the 
« ſaid company for the time then being, for the good order, 
« rule, and government of the maſter, wardens, ſcarchers, and 
« commonalty of the faid company in the ſaid ſeveral arts, did 
« ordain, make, and eſtabliſh a certain, good, wholeſome, pro- 
« ſitable, honeſt, and neceſſary bye-law, act, order, and conſtitu- 
« tion, and did thereby (amongſt other things) ordain, order, and 
« eſtabliſh, that it ſhould and might be lawful to and for the 
« ſearchers of the ſaid corporation or company ſor the time being, 
« or any three or more of them, at all times thereafter in the day- 
« time, to enter into the reſpective workſhops and warehouſes of 
« any the reſpetive members or freemen of the ſaid corporation 
« or company within the ſaid lordſhip or liberty, or fix miles 
« compaſs thercof, to ſearch for deceitful and unworkmanly cut- 
« lexy wares, and other wares, made or wrought of iron or ſteel, 
« and all ſuch deceitful and unworkmanly wares as ſhould be there 
found upon ſuch ſearch, to ſeize, take, carry away, break, andde- 
« (troy; and the iron and ſteel thereof coming to ſell and diſpoſe of 
& for the relief and benefit of the poor of the ſaid corporation, as 
« by the ſaid byc-law, act, order, and conſtitution more fully ap- 
« pears. And the ſaid defendantsfurther ſay, that the ſaid byc-law, 
« act, order, and conſtitution, ſo made as aforeſaid, afterwards, to 
« wit, on the firit day of Augy/t 1780, at York, in the county afore- 
« ſaid, was examined and approved of by the Right Honour- 
« able Alexander Lord Loughborough and Sir Beaumont Hotham 
„Knight, two of his Majeſty's juſtices of aſſize for the Northern 
« circuit, at the aſſizes held at York, in and for the ſaid county 
« of York, on the 29th day of Fuly 1780, according to the form 
| of the ſlatute in that caſe made and provided. And that the 
« ſaid 
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« ſaid byc-law, act, order, and conſtitution, afterwards, that js 
&© to ſay, on the ſame day and year laſt aforeſaid, at Sheffield 
&« aforcſaid, within the liberty of Hallamſbire aforeſaid, was duly 
&« publiſhed and made known. And the ſaid defendants furthe; 
« ſay, that aſter the making of the ſaid act of parliament and bye. 
« law, 4% zvit, at a mecting of the then maſter, wardens, ſearch- 
« crs, and alliltants of the ſaid company, held at Sheffield afore. 
« ſaid on the 26th day of Auguft 1784, the fame being a conve, 
« nicnt time of tlie year ſor that purpoſe, one William Fowler, 
« the then maſter, together with the then wardens, ſearchers, and 
« aſſiſtants of the ſaid company, did nominate, elect, and chooſe 
« the ſaid Thomas Newill, together with one Thomas Tillalſin, 
« pne Foſeph Ward, and one William Smith, to be four of the 
* ſearchers of the ſaid company for the year then next enſuing, 
« to order, rule, and govern, the ſaid corporation and company 
« of cutlers during the term of one whole year then next enſu. 
ing, and until there ſhould be others choſen in their room, ac- 
1 cording to the form and effect of the ſaid laſt-mentioned act of 
« parliament, And the ſaid Thomas Newill, Thomas Tillotſon, 
& Toſeph Ward, and Milliam Smith, afterwards, to wit, on the 2d 
« day of September, in the year laſt aforeſaid, at Shefjield afore- 
4 ſaid, were duly ſworn to execute the ſaid office of ſearchers, 
« and then and there took upon themſelves the burden of tlie 
« ſame office, and became, and at the fame time when, Cc. 
« were and ſtill are ſuch ſearchers as aforefaid. And the ſaid Th- 
« mas Neill, Thomas Tillotſon, Foſeph Ward, and William Smith, 
« being ſuch ſearchers as aforeſaid, he the ſaid Themas Norwill, 
« together with the ſaid Th] Tillasſon, Foſeph Ward, and Wil- 
te liam Smith, three of the other ſearckers of the ſaid company as 
e aforeſaid, and the ſaid Joſeph Butler as their ſervant, and by 
« their command, and in their aid and aſſiſtance, at the ſaid time, 
* when, Oc. the ſame being in the day-time, did enter into a 
« certain work-ſhop of one Matthew Davenport, then ſituate and 
« being at SY eld aforeſaid, within the ſaid liberty of Hallam- 
&« ſhire, inthe ſaid act mentioned, he the ſaid Matthew Daten- 
*« port then and there being a member of the ſaid corporation, to 
« ſearch for deceitful and unworkmanly cutlery wares, and then 
« and there found the ſaid forks in the ſaid declaration men- 
« tioned ; and becauſe the ſaid ſorks were then and there deceit- 
« ful and unworkmanly cutlery wares, (that is to ſay, made of 
« caſt iron, and brittle, w ak, and badly tempercd,) the ſaid 

«« Tamas 
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& Thomas Nosuill, together with the ſaid Thomas Tillotſon, Feſeph 
« Ward, and William Smith, the ſearchers aforeſaid, and the ſaid 
« oſeph Butler,.as their ſervant, and by their command, and in 
« their aid and afliſtance, at the ſaid time when, Sc. ſeized, 
« took, and carried away, the ſaid forks 3 and afterwards, 79 wit, 
« on the ſame day and year laſt aforeſaid, at Sheffield aforeſaid, 
« delivered the ſame to the maſter and wardens of the ſaid com- 
« pany, to be broken by them, and the iron thereof coming to 
« he employed to the uſe of the ſaid corporation, for the relief 
« 414 benefit of the poor of the ſaid corporation, as it was laws 
« ful for them to do for the cauſe aforeſaid ; which are the ſame 
« j-izing, taking, and carrying away the ſaid goods and chattels 
« in the ſaid declaration mentioned, and converting and diſpoſe 
« ing thereof to their own uſe by the ſaid Thomas Newill and Jo- 
« {ph Zutler above ſuppoſed to have been done, whereof the ſaid 
« plaintiff hath above complained againſt them, &c,” 

Replication took iſſue on the firſt plea. 

To the 2d, 3d, and 4th pleas, the plaintiff replied de injuri4 ſud 
proprid z and the iſſues thereon. 

Verdict for the plaintiif on the three firſt iſſues, and for the 
defendants on the laſt, 

Wilfn obtained a rule, laſt Term, to ſhew cauſe why judg- 
ment ſhould not be entered for the plaintiff in this cauſe on the 
general iſſue, and the two firſt juſtifications, notwithſtanding the 
verdict for the defendant on the laſt juſtification, the ſame juſli- 
fication being inſufficient in law. 

This motion was obtained upon two grounds; 

%, That a power, claimed by a corporation of creating bye- 
laws to incur a forfeiture, was bad in point of law (a), unleſs 
ſounded on an ancient cuſtom within a city, or unleſs ſuch power 
was expreſoly given to them by act of parliament. 2 ff. 47. 
and 8 Rep. 125. 

2ly, That the ftatute, on which this bye-law was founded, 
had appointed a ſpecific puniſliment for the offence which had 


been committed, viz. by fine or amerciament, which precluded the 
corporation from inflicting any other. 


vir Themas Davenport, Lee, and Chambre, now ſhewed cauſe, and 
argued upon the diſtinction between corporations created by let- 
ters patent, and by act of parliament. That the caſes cited only 
tended to ſhew that no forfeiture could grow by letters patent; 
but that this corporation was created by act of parliament, which 
had given them the power of inflicting fuch a penalty. For though 
(a) Vid. 1 N 63 5 B 333, 263, 
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that particular part of the act, which was ſtated in the 3d plea gr 
juſtification, did not ſhew an expreſs power given to them 
ſeizing the wares in queſtion under the act, yet ſuch an authority 
was clearly founded upon other parts of it, which were ſet forth 
in the two firſt pleas of juſtification on this record; by which i 
appeared that perſons reſiding within the limits of the corpora. 
tion were prohibited from making any knives, Sc. unleſs they 
put ſteel into the edges of then, and fixed the proper marks upon 
them, © upon pain to loſe, for every ſuch offence, ten ſhillings in 
« the one caſe, and 40 ſliillings in the other ; and the wares fh 
« deceitſully made to be feized and recovered by the maſter aud 


£9.97 


« wardens of the ſaid company, Lc. 
That all acts relative to trade being public as, and this being 
ſuch an one, the Court were bound to take notice of every part 
of it, even though it were not verbally ſet forth. 4 Co. 76. 
But ſuppoling that the Court could not go out of the third plc, 
of juſtification, yet there was enough of the ſtatute ſet forth 13 
that plea to warrant the bye-law, under which this ſeizure was 
made. It appearcd from thence that the company of Hallamſbire 
were empowered to make byc- laws, and to cnforce them by ſine 
or amerciament; and a forſeiture of this kind might be conti. 
dered in the nature of a fine, equivalent to the value of the goods. 
Such a conſtruction was agreeable to the ſpirit of the ſtatute, and 
to tlie purpoſes for which it was enacted. And then this by 
law was not wrea/onable ; which was a ſtrong circumſtance in it; 


favour. 1 Mod. 202. 2 Mad. 56. 


The counſel on the other fide, Miſſan, Wed, and Law, were 
ſtopped by the Court. 

Lord MaxsritLD, Ch. J. A corporation, in the definition of 
it, is a creature of the Crown, created by letters patent ; and ſuch 
a corporation, with a power of making bye-laws, cannot make 
any ſuch law to incur a forfeiture. Thoſe corporations, which are 
created by act of parliament, have no other additional powers in- 
cident to them, than thoſe have which are created by charter, un- 
leſs they be expreſsly given. No ſuch extraordinary power of, 
making bye-laws to incur a forfeiture appearing upon this plea 
to have been conferred, it is impoſſible for the Court to fay, that 


this byc-law can be ſupported by the act. 
Borrra, J. This byc-law is bad, conſidered in every point 


of view. 
abing it generally as a bye-law, creating a forfciture ; the 
act of parliament not having given this corporation a power to 
nahe ſuch a bye-law, it is bad on that ground. 
Then, 
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Thien, it has been ſaid that this bye-law is ſupported by the 
ack: but ſo far from it, they have expreſsly negatived ſuch a 
power; for the act prefcribes in what terms bye-laws ſhall be 
enforced, namely; by fine or amerciament ; therefore the corpora- 
tion is precluded by the act from inflicting any other puniſhment. 
There never was ſuch an idea before, as the counſel againſt 
the rule have ſuggeſted, that one plea might be ſupported by what 
was contained ju another. Each plea muſt ſtand or fall by 
itſelf; they are as unconnected as if they were on ſeparate 
records, And though it be true that acts of parliament relating 
to trade in general are public aQs, yet a ſtatute which relates 
ouly to a certain trade is a private one. Therefore the Court 
cannot now take notice of any other part of this act of parliament 
than that which is ſet out in this plea ; for it is not a public act. 
Rule, for the plaintiff to have leave to enter up judgment 
notwithſtanding the laſt plea, abſolute (a). 


(a) Hd. f. 266. 
— — ———— 
The KING againff THomas SPENCER CROWTHIR. 


HIS was a conviction before a juſtice of the peace on the 

ſtatute 5 Ann. c. 14. for uſing a gun. After ſtating the 
information, which negatived ſpecifically every one of the qua- 
lifications in the 22 & 23 Car, 2. c.. 25. it proceeded to ſtate 
that, © On the ſame 14th day of the fame month of September, 
« 1785, at the pariſh of Sevenoak, in the county of Kent, one 
* credible witneſs, to wit, Edward Be, came before me the 
« ſaid juſtice, and by his depoſition taken in writing before me 
the fame juſtice upon his oath on the Holy Goſpel to him 
« then and there by me the aforeſaid juſtice adminiſtered, 
„ {wore, and upon his Cath aforeſaid affirmed, and ſaid, that the 
* aforeſaid T hm Spencer Crowther, on the 8th day of Septem- 
« ber rooms, in the year aforeſaid, at che pariſh, Sc. did 
* keep and uſe a gun and certain dogs calle d ſetting dogs or 
„ pointers, to kill and deſtroy the game, and hunted them over 
* certain grounds, part of Black Hall Farm, in the pariſh afore- 
„ ſaid, c. and did then and there ſhoot at and kill one par- 
„ tridge with his ſaid gun, againſt the form of the ſtatute in 


&* ſuch cafe made and provided. And afterwards, that is to ſay, 
Vol. I, K « on 
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« on the 15th day of September, in the year aforeſaid, he the ſai 
%% Thomas Spencer Crowther, having been duly ſummoned in thi 
« behalf, appeareth before me the juſtice aforeſaid, and is pre- 
« ſent, in order to make his defence againſt the ſaid charge; 
4c and having heard the ſame, and the aforeſaid depoſition of 
« the ſaid Edwvard Tye having been read over again unto the 
« ſaid Zdward Tye in the preſence and hearing of the ſaid 
&« Thomas Spencer Crowther, and the ſaid Edward Tye having 
4c again affirmed his ſaid depoſition to be true in the preſence and 
ic hearing of the ſaid Thomas Spencer Crowther, he the ſaid Thy 
« mas Spencer Crowther is aſked by me, the ſaid juſtice, if he 
« can ſay any thing for himſelf, why he, the faid Thomas Spen- 
© cer Crowther, ſhould not be convicted of the premiſes above 
« charged upon him in the form aforeſaid : whereupon the ſaid 
& Thomas Spencer Crowther ſaith, that he is not guilty of the 
« ſaid offence z but he doth not produce to me any evidence 
© whatſoever that he is in any manner qualified, allowed, or 
&© authoriſed, by the laws of this realm, to have, uſe, or keep, 
* for himſelf, or any other perſon or perſons, any gun, ſetting 
«« dog, pointer, or any other engine to kill and deſtroy the game of 
« this kingdom. And thereupon it manifeſtly appearing to me 
« that the aforeſaid Themas Spencer Crowther is guilty of the 
& ſaid offence charged upon him in the ſaid information, | 
* do therefore hereby convict him of the offence aforeſaid, 
« and do declare and adjudge that he the faid Thomas Spencer 
“ Crowther hath forfcited the ſum of 5 1, for the offence afore- 
« ſaid, 9c.” 

Bond now moved to quaſh this conviction, on the two follow- 
ing grounds; 

1/7. That the evidence on which the conviction was founded 
was not given in the preſence of the defendant ; for on the de- 
fendant's appearing before the juſtice, the witneſs only affirme! 
his depoſition to be true. It was a principle in our law that 
the evidence mult be given in the preſence of the de- 
fendant, that he might have an opportunity of croſs ex- 
The King againſt Vipont and others, 
2 Burr. 1163. 

2ad!y. The qualifications required by the ſtatute 22 N23 Car. 2 
c. 22. were not negatived by the evidence. The 1 
was only general, that what he did was 4 againſt the form of 
« the ſtatute in ſuch caſe made and proyided,” It ought to 

5 have 
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{ave been as ſpecial as the information itſelf. Mr. Juſtice Deni= 1786. 
/en ſays, © the evidence and adjudication ought b2th of them to 
0 be, That he has u theſe qualifications, which are ſpecified is ws 
« in that act, nor any of them.” Rex v. Jarvis (a), And by 7 
Aſburſi, Juſtice, in the caſe of The King againſt Wheatman (I), 
« The evidence mwft prove, but cannot ſupply any defects in, the 

« information.“ | 

He alſo cited Andrews, 240. and Bluet qui tam v. Needs, 


Compns, 525. 
Mingay, contra, contended, that this differed from the caſe of 


The King againſt Vipont ; for the depoſition of the witneſs, 
having been read over in the defendant's preſence, was aſfirmed 
by the witneſs to be true, and was the ſame as if he had been 
re- worn. As to the ſecond objeCtion—it was only ſtated in the 
information againſt Jarvis that he was not qualified generally; 
and the Court ſaid that the information ought to have negatived 
every ſeparate qualification. It had done ſo in the preſent caſe, 
and was ſo ſtated in the conviction ; and there was no occaſion 
to prove it by evidence. It was impoſſible to bring evidence to 
prove the w.nt of each qualification negatively. If the inform- 
ation be ſpecific, a general depoſition, that he is not qualified, 
is ſuſſicient to put the defendant upon proving that he was. 

Per curiam. The firſt objection is good; the witneſs ought 
to have been re-ſworn in the defendant's preſence. As to the 
other point—there is no caſe in which it has been directly de- 
cided that the evidence ſhould negative every particular qualifi- 
cation. It cannot be fo from the nature of the caſe (c). 

Conviction quaſhed, 


(a) 1 Burr. 184. (5) Deugl. 332. (c) Vid. peſt. 145. 


. Saturd, 
RoBERTSON againſf EWER, Fe. l. 
IIIS was an action tried before Buller, J. at the ſittings — 
after laſt Michaelmas Term, at Guildhall, on a policy of proviſions 
inſurance on the ſhip Dumfries « from Landon to the coaſt of — 
* Africa, during her ſtay and trade there, and at and from e "vt c- 


f : 5s vered by an 
* thence to her port or ports of diſcharge in the Briti/h Weſt inſurance 
“India iſlands.” on the body 
of a ſhip, 


(a) Vid. Breugb v. Whitmore, peſt. 4 vl. 206. 
K 2 On 
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On a motion to ſet aſide the nonſuit entered in this cauſe, 
and to graut a new trial, the following facts appeared: 

That the ſhip ſailed on her voyage to the coaſt of Africa, 
at which place the took in a cargo of ſlaves, and proceeded from 
thence to the iſland of Borhad:es, where the arrived on the 18th 
of December 1791. That an embargo lad previouſly been laid 
on all ſhipping by Lord Hed the commander in chief upon that 
ſtation. That, notwithſtanding this, the captain of the Dun- 

fries attempted to ſail on the 21ſt of December 1781, but was 
prevented: on this, application was made by lim for permiſ 
fion to ſail, which being refuſed, a few days afterwards he fail. 
ed without leave; and thereupon Lord Id difpatched the Salo 
mander ſloop of war in chaſe of the veſſel, which brought her 
back after a trifling engagement (the damage being leſs than 
3 per cent.). Upon her return, rd Hz, in conſequence of 
this breach of embargo, ordered all the men to be taken out and 
diſperſed on board his Majeſty's ſhips of war. That the em- 
bargo continued till the 5th of January 1782, That on the 22d 
of the ſame month, the ſmall-pox broke out amongſt the ſlaves, 
who were all obliged to be put on thore. In conſequence of 
which, and for want of mariners to navigate the veſſel, ſhe was 
detained at Barbadoes above two months after the embargo was 
taken off. That the ſhip then failed to Jamaica, which was her 
laſt port of diſcharge. 

'This action was brought to recover the amount of wages and 
proviſions, in conſequence of her detention under the embargo 
at Barbadoes. 

On the trial, Mr. Juſtice Buller was of opinion that this 
policy being upon the body of the ſhip, and the average loſs 
thereon being leſs than 3 pry cent. the plaintiff could not 16- 
cover, 

Lee, Comper, and Word, in ſupport of the rule, made two 
points, 

J. That this loſs was inſured againſt under that part of the 
policy, which provides for all arrefts, re/traints, and detait- 
ments of all kings, princes, and freople of what nation ſoever. 
And the detainment, in this inſtance, being by the king's ſhips, 
makes no difference; the damage is exactly the ſame to the 
owner, which is the event inſured againſt, Suppoſe the em- 
bargo had been laid on for a greater length of time, in conſequence 
of which the ſhip had become worm-eaten, the aſſured might 

| hare 
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have abandoned, and come upon the under-writer for the loſs. 
In the caſe of G and another againſt Withers (a), Lord Man 
field ſaid, © that by the general law, the infured may abandon in 
« the caſe merely of an arreſt on an embargo by a prince, not an 
« enemy.” If then the plaintiff had a right to abandon, and 
recover the whole value, if he choſe to continue his voyage, he 
certainly might recover an average loſs for ſo much of the da- 
mage as was aCtually ſuſtained. 

2dly. Thie plaintiff is entitled to recover upon this policy, as 
upon a loſs ſuſtained in conſequence of the barratry of the maſter, 
There can be no doubt but that his reſiſtance to an embargo 


lawfully laid on was an act of barratry. Hence all the damage 


which has accrued to the owners. The captain, by his con- 
duct, ſubjected the ſhip to be ſtripped of all her men, and there- 
by rendered her unable to proſecute her voyage; ſo that it 
was as great a loſs to the body of the ſhip, in reſpect of work- 
ing her, as if the maſts and rigging had been cut away, and 
as much to the detriment of the owners. 

It is not neceſſary that the damage ſhould be an immediate 
one to the ſhip ; it is ſuſhcient, in order to charge the under- 
writers, if the loſs happen in conſequence of any peril inſured 
againſt. In the caſe of a ſhip ranſomed, the loſs is the payment 
of the money; there, no actual damage is done to the body of 
the ſhip; and yet the inſurer is liable on his undertaking. Or 
if a ſhip be ſunk, and afterwards weighed up, the underwriter 
would be anſwerable for any expence incurred in weighing her 
up, as a conſequential damage, though perhaps the body of the 
ſhip ſuſtained no actual injury. 

Suppoſe the embargo had been taken off the next day after 
this act of the maſter, the veſſel could not have ſailed for want 
of her crew. And it cannot be contended, that from the time 
the embargo was taken off, ſhe was detained on account of 
ſickneſs; for the embargo was taken off on the 7th of January, 
and the ſmall-pox did not break out till the 22d, fo that ſhe 
might otherwiſe have ſailed during that interval; and therefore 
all the ſubſequent loſſes accrued in conſequence of ſuch act of 
barratry againſt which the defendant had undertaken to indem- 
niſy the owners. 

Erſkine, contra, relied on this being a policy on the bed of the 
ſip, which had completed her outward-bound voyage, without 


(a) 2 Burr, 696. 
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receiving any damage. The only loſs, which was attempted to 
be proved on the trial, was a loſs upon the voyage in conſequence 
of the embargo which was laid on at Barbadoet. The freight 
muſt anſwer this : but it was not within the perils inſured againſt 
by the defendant. 

That the act of the maſter did not amount to barratry, be. 
cauſe what he had done had been intended for the benefit of 
the owners; much leſs could the loſs be called ſuch an imme. 
diate conſequence of the barratry as to bring it within this po. 
licy. It was laid down by Lord AMangfeld, in a late cafe at 


Guildhall (a), That wherever a riſk is inſured againſt, in 
order 


(a) Jenes & Schmoll, ſittings after Trinity Term, 1785, at Guildhall, It was an 
action on a policy of aſſurance, ** At and from Briſt:/ to the coaſt of Africa, dur- 
« ing her ſtay and trade there, and from thence to her port or ports of diſcharge 
« in the Weſt Indie There was a memorandum on the policy, that, “ The o/- 
« ſurers are nat to pay any leſs that may bappen in boats during the woyage ( mortality of 
« negroes by natural death excepted) 3 and not to ay for mortality by mutiny, unleſs the 
& fame amount to 10 J. per cent. to be computed upon the firſt coſt of the ſhip, outfit, 441 
« cargo, viding negroes fo loft at 35 J. per head. The demand upon the policy was 
the loſs of a great many ſlaves by mutiny. The evidence of the captain was, that 
he had ſhipped 225 prim: ſlaves on board: That on the 3d of May, before he ſailid 
from the coaſt of 4frica, an inſurrection was attempted. That the women ſeized 
him on the quarter deck, and attempred to throw him overboard. That he was ref. 
cued by the crew, That the women and ſome men threw themſelves down the 
latclway, and were much bruiſed. That he ſent the ringleader on ſhore. That 
ewelve men and a woman atterwards died of thoſe bruiſes, and from abſtinence, 
That on the 22d of May, there was a general inſurre ction, the crew were forced to fire 
upon the ſlaves and attack them with weapons. It was a caſe of imminent necef. 
ſity. Several ſlaves took to the ſhip's ſides, and hung down in the water by the 
chains and ropes, ſome for about a quarter of an hour: three were killed by firing, 
and three were drowned ; the reſt were taken in, but they were too far gone to be 
recovered : many of them were deſperately bruiſed; many died in conſequence oi 
the wounds they had received fron. the firing during the rautiny ; ſome from ſwallow. 
ing ſalt water; ſome from chagrin at their diſappointment, and from abſtinence; ſe- 
ve ral of fluxes and tevers; in all to the amount of 55, who died during the courſe of 
tnc VOY .A.ge : 

The nnderwriters had paid at the rate of 15 fer cent. for 19, who were either killed 
during the mutiny, or had afterwards died of their wounds. 

Burcrift, tor the plaintiff, contended, that though the reſt did not actually die in 
the mutiny, or from any wounds received at that time, yet they had all died in conſe- 
guerce of the mutiny; for if there had been no mutiny, nothing of the kind would 
have happened, and that on this ground the underwriter ought to be liable. 

He ſtated another conſequential loſs, which was, that the very circumſtance of 
there hivingbeen a mutiny amongſt the remaining ſlaves had ſo far leſſened their va- 
lue in the eſtimation of the planters, that they were fold at 17 J. a- head lefs than they 
would otherwiſe have dene; that on this circumſtance alſo he had no doubt but the 
plaintiff was entitled, in point of law, to recover againſt the underwriter. 

Lord MANSsTIT Io, Ch. J. Ithink not. I think the underwriter not anſwerable for 
the lcfs of the market or the price of it; that is a remote conſequence, and not within 
any peri! inſured againſt by the policy, 

The queſtion for the jury will be, whether any of thoſe who died by any other 
means, except the being fiied upon, or in coi ſequence of the wounds and bruiſes which 
they 
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order to recover upon the policy, the loſs muſt be a direct and 
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immediate conſequence of the peril infured, and not a remote one. 


Suppoſe this veſſel had been driven by a violent ſtorm into the 
illand of Barbadzes, and on her arrival there had been put under 
an embargo, and any loſs upon the voyage had ariſen to the own. 


ers; if the ſhip had afterwards performed her voyage, it could not 


be contended that the inſured could have recovered ſuch damage, 
as conſequential to the ſtorm, which was a peril inſured againſt. 
He cited a caſe, directly in point, of Fletcher againſt Pole, 
tried before Lord Mansfield, at the fittings after Eaſler Term 
1769, at Guildhall. That was an inſurance on the ſhip Tartar, 
« at and from London to Newcaſtle and Marſeilles, and at and 
« from Marſcilles to her port and ports of diſcharge in the Wt 
« Tadies,” In the courſe of that voyage the ſhip, having met 
with very tempeſtuous weather, was obliged to put into Port- 
Mahon, in Minorca, On her arrival there the captain obtained 
leave of the Vice-Admiralty Court to have the ſhip ſurveyed, in 
conſequence of which ſhe was detained there for a conſiderable 


time. 


8 


—Y 


they received during the ſtruggle, are within the meaning of that policy, which in- 
ſures againſt damage by mutiny. It is not a law queſtion : I know of no law upon 
the ſubject; the jury muſt fix the rule, as the queſtion ariſes upon matter of fact. 
Some of them died in conſequence of the inſurrection failing : thoſe certainly cn. 
not be within the policy. 

This policy is in the common form, and if it were not for the memorandum, I 
ſhould ſay that the caſe was not within the inſtrument. But, as it now ſtands, it is 
very clear that thoſe, who were killed by the firing, or died in conſequence of their 
bruiſes, are within the policy: the other complicated caſes muſt be left to the jury. 

I ſhall endeavour to diſcriminate the different claſſes ; and when the general rules 
for each are fixed, it will be eaſy for the jury to apply the particul:r inſtances, 

it. The firſt claſs certainly comes within the meaning of the policy, of mortality 
I y mutiny; Such as were killed in the affray. 

2d. The ſecond alſo comes under the ſame deſcription, namely, thoſe who died of 
the wounds they received from the firing and other hoſtilities. 

zd. Another cl-fs is, I think, as clearly not within the policy; Such as, being 
baffled in their attempts, in deſpair choſe a mode of death, by faſting, or died through 
deſpondency. That is not a mortality by mutiny, but the reverſe; for it is by 
failure of mutiny. ; 

4th. The great claſs are ſuch as received ſome hurt by the mutiny, but not mor- 
tal, and died afterwards of other cauſcs, as thoſe who ſwallowed water, jumped over- 
board, &c. &c, This is the great point. 

VrxavnicT. 

That all the ſlaves who were killed in the mutiny, or died of their wounds, were 
to he paid for. 

That all thoſe who died of their bruiſes, which they received in the mutiny» 
though accompanied with other cauſes, were to be paid for. 

Th:t all who had ſwallowed ſalt water, or leaped into the ſea, and hung upon the 
wor of the ſhip without being otherwiſe bruiſed, or died of chagrin, were not to be 
paid for, 
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was wheie a thip put into Ferri to repair ſome damage, and when the was going to 


the body of the ſhip ; thoſe are not the ſubject of the inſurance, 


made good that damage, yet the inſured could not have come 
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Part of the demand upon the underwriter aroſe upon account 
of ſeamen's wages, and proviſions, which had been expended in 
conſequence of that detention at Port-Jahon, upon the ground 
that it was part of the damage occaſioned by the ſtorm : but, the 
policy being upon the 54 of the fbip, Lord Mansfield would not 
ſuffer the plaintiff to recover for thoſe articles, and they were 
accordingly ſtruck out of the account. 

It might as well be contended that the damage in that caſe waz 
inſured againſt as a conſequence of the perils of the ſea, as that 
in this caſe the loſs was covered under the clauſe in the policy, 
which inſures againſt the barratry of the maſter. | 

Lord MaxsritLD, Ch. J. There is no authority to ſhew 
that, on this policy, the inſured can recover for ſuch a loſs ; bur 
it is contrary to the conſtant practice. On a policy on a ſhip, 
ſailors' wages or proviſions are never allowed in ſettling the di 
mages. The inſurance is on the body of the ſhip, tackle, and 
furniture; not on the voyage or crew. In this caſe it is admit- 
ted that there was no damage done to the ſhip, tackle, or fury. 
ture; and therefore I think the direction was right, and that the 
plaintiff ought not to recover. 

Wir.LEs, J. This is not like the cafe put of a ranſom; that 
was a loſs on the ſhip itſelf ; nor like the other caſe mentioned 
at the bar, of a ſhip which, having been ſunk, had been weiphed 
up again; there likewiſe it was a damage done to the body of 
the ſhip. | 

Bren, J. I take it to be perfectly well ſettled that the in- 
ſured cannot recover ſeamen's wages or proviſions on a policy on 


The caſe put by the plaintiff's counſel proves the rule. For, 
if the ſhip had been detained in conſequence of any injury which 
ſhe had received in a ſtorm, though the underwriter muſt live 


upon him for the amount of wages or proviſions during the time 
that ſhe was ſo repairing. Here the {hp itſelf was ſafe ; and the 
Court only look to the thing itſelf which is the ſubject of inſur- 
ance z and the wages and proviſions are no part of the thing in- 
ſured. Rule diſcharged (a). 

(a) The c:fe of Ef and Court againſt Pole, fittings after Hilary 178 5, at Guililall, 


ſil an embargo was laid upon he: by the S£ariyjh governor, under which the was 
detained ſome time. An action was hrought againſt the underwriters on the ſhips 
amongſt other things, for the amount of ſeamen's wages and proviſions during ſuch 
detention; but Mr. Jnitice Buller was of opinion, that theſe charges were not allow- 
able on ſuch a policy. 
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 Towrrs againſt BARRETT, 


2 for money had and received, and for money paid, 

and expended. 
* of this cauſe before Lord Mansfield, at the ſit- 
tings at We/tminſter after laſt Michaelmas Term, it amp cared that 
this ſuit was inſtituted by the plaintiff to recover ten guineas, 
which he [ad paid to the defendant for a IR chaiſe and 
harncis, on condition to be returned in caſe the plaintiff's _ 
ſhould not approve of it, paying 33. 6 d. per 4 for the hire 0 
it. Tiis contract was made by the defendant's ſervant, but his 
maſter did not object to it at the time. The plaintiff's wife not 
approving of the chaiſe, it was ſent back at the expiration of 
three days, and left on the defendant's premiſes, without any 
conlent on his part to receive it: the hire of 35. 6 d. per diem 
was tendered at the ſame time, which the defendant refuſed, as 

ell as to return the money. 
3 pike verdict had Ns given for the plaintiff, Sir T homas 
Davenport obtained a rule to ſhew cauſe why a non-ſuit ſhould 
not be entered on the ground that this action for money had and 
received would not lie; but that it ſhould have been on the ſpecial 
now ſhewed cauſe. This caſe is very diſtinguiſhable 
from thoſe of Power v. Wells (a), and Weſton v. Downes (5), on 
axwhich this rule was obtained. In the former of thoſe caſes, it 
was determined that a warranty could not be tried in an ation for 
money had and received ; and in the latter, that ſuch an action did 
not lie, the payment having been made on a contract which tba 
Mill open, and dliſputed by the defendant, But this is the very 
caſe put by Mr Juſtice Au (c), where he ſaid this action 
would have lain. | 

The principle is this; where a man enters into a contract for 
a ſale, and he warrants that the object of that ſale ſhall be of a 
certain denomination, and he does no act to diſallow that con- 
tract, there money had and received will lie againſt him: but 
where the warranty is diſputed, that muſt be tried in an action 
on the ſp2cial contract. In the preſent caſe, there was no war- 
ranty; it was only a ſale on condition, which failed. And it 
(a) Coup. 8 18. () Dougl. 23. (c) Doug!. 24. _— 
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was held in Moſes and Magferlan (a) that an action for money 
had and received will lie to recover money paid by miſtake, or 
upon a conſideration which happens to fail. 

Sir Thomas Davenport in ſupport of the rule. Wherever there 
is a ſpecial contract, whether conditional or abſolute, or in what. 
ever terms it may be conceived, . ſo long as that contract remains 
open to be diſputed, and the party has done nothing to acknou- 
ledge the contract, or to preclude himſelf from entering into the 
nature of it, the defendant ought to have notice on the declara. 
tion that he is ſued on that contract. 

The caſes of Power v. Wells, and Weſton v. Downes, are deci. 
ſive as to the preſent, This comes within the principle laid 
down by Mr, J. Buller in the latter of thoſe caſes, where he ſaid, 
« where the contract is open, it muſt be ſtated ſpecially,” 

The chaiſe was left on the premiſes, but the defendant refuſed 
to receive it : then the queſtion is, whether the plaintiff had a 
right to return it? and how that right is to be tried? There are 
ſeveral matters here in controverſy, which cannot be tried in an 
action fer money had and received; 1#, Whether in fact there 
were any contract; 2dly, The extent of it; and, 3dly, What the 
plaintiff ought to have paid per diem for the hire ; for it is open 
on this declaration to ſay that the defendant ought to have had 
5 J. per diem as well as 3 5. 6d. 

When the party has done any thing to preclude himſelf from 
going into the contract, then money had and received will lie: 
but here the defendant diſputes it. 

Lord MaxsFIELD, Ch. J. I am a great friend to the action 


for money had and received: it is a very beneficial action, and 


ſounded on principles of eternal juſtice. 

In ſupport of that action, I ſaid in the cafe of Weflon v. Downer, 
that I would guard againſt all inconveniences which might ariſe 
from it, particularly a ſurpriſe on the defendant ; as where the 
demand ariſes on a ſpecial contract, it ſhould be put on the re- 
cord, But I have gone farther than that; for if the parties 
come to trial on another ground, though there happen to be a 
general count for money had and received, I never ſuffer the 
defendant to be ſurprized by it, unleſs he has had notice from 


the plaintiff that he means to rely on that as well as the other 
ground, f 


(a) 2 Burr, 1012. 
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But conſiſtently with that guard, I do not think that the action 
can be too much encouraged. Here there is no pretence of a ſur- 
priſe on the defendant ; there was no other queſtion to be tried. 
The defendant knew the whole of the matter in diſpute as well 
as the plaintiff. On what ground can it be faid that this is not 
money paid to the plaintiff's uſe? The defendant has got his 
chaiſe again, and, notwithſtanding that, he keeps the money. 

The caſe was well put by Mr. J. Adhurft in Weſton v. Downes, 
and I think this is exactly like that, I was of opinion at the trial 
that this action would lie; and I ſtill continue of that opinion. 

WiLLEs, J. The only difficulty is to diſtinguiſh this caſe 
from that of Weſton and Downes ; and I think it differs from 
that on two grounds, | 

That was an abſolute, this a conditional, agreement. And 
another more material difference is, that this agreement was at 
an end; the contract was no longer open. 

In the caſe of Weſton and Downes, Mr. J. Buller ſaid, © This 
« action will not lie, as the defendant has not precluded himſelf 
« from entering into the nature of the contract, by taking back 
« the laſt pair of horſes.” But, in the preſent caſe, the de- 
ſendant has precluded himſelf by taking back the chaiſe. I think 
the verdict is right. 

AsHnursT, J. This action is maintainable ; for it is differ- 
ent from the caſes of Weſton v. Downes, and Power v. Wells. 
The latter was merely a caſe of warranty. In theſe actions the 
party cannot deſert the warranty, and reſort to the general count, 
becauſe the warranty itſelf is one of the facts to be tried. 

As to that of Weſton v. Downes ; On the firſt contract there 
was an agreement to take back the horſes, provided they were 
returned within a month : that would have been like the preſent 
caſe, if they had been returned within that time; but there was 
an end of the firſt contract, for the plaintiff took a ſecond, and 
then a third, pair of horſes : that was a new contract, not made 
on the terms of the firſt, and that is diſtinguiſhable from the pre- 
lent caſe, « 

But laying that determination out of the queſtion, this is like 
the common caſes where either party puts an end to a condi- 
tional agreement. Here the condition was to return the chaiſe 
if not approved of; therefore, the moment it was returned, the 
contract was at an end, and the defendant held the money againſt 
conſcience ahd without conſideration, 
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BurLr.tr, J. On the very principle in Wefton v. Downes, and 
Power v. Wells, which determined that the action for money 


Towns had and received would not lie in thoſe caſes, it is clear that this 
BAT. action will lie. 


It is admitted that if the defendant had actually accepted the 
chaiſe, the action would lie: but it has been contended that lie 
did not receive it. Then let us ſee whether there be not ſome. 
thing equivalent to an acceptance ? I think there is, from the 
terns of the contract. There was nothing more to be done by 
the defendant ; for he left it in the power of the plaintiff to pu 
an end to the contract. Here it was not in his option to refuſe 
the chaiſe when it was offered to him: he was bound to receive 
it ; and thzreforc it is the ſame-as if he had accepted it. 

The diſtinction between thoſe caſes where the contract is open, 
and where it is not fo, is this; if the contract be reſcinded, ei. 
ther, as in this caſe, by the original terms of the contract, where 
no act remains to be done by the defendant himſelf, or by a ſub- 
ſequent aſſent by the defendant, the plaintiff is entitled to recover 


back his whole money; and then an action for money had and 


received will lie. But if the contract be open, the plaintiff's de- 
mand is not for the whale ſum, but for damages ariſing out of 
that contract. 

In a late caſe before me on a warranty of a pair of horſes to 
Dr. Compton that they were five years old, when in fact they 
turned out to be only four, and they were not returned within a 
certain time, I held that if the plaintiff would reſcind the contract 
entirely he muſt do it within a reaſonable time, and that as he 
had not reſcinded the contract, he could only recover damages; 
and then the queſtion was, what was the difference of the value 
of horſes of four or five years old ? 

So that the diſterence in caſes of this kind is this; where the 
plaintifF is entitled to recover his whole money, he muſt ſhew 
that the contract is at an end: but if it continue open, he can 
only recover damages, and then he muſt ſtate the ſpecial contract 
and the breach of it. 


Rule diſcharged («). 


(a) Vid. Il. Bl. Rep. C. H. 15. 
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The KING againſt The Inhabitants of Wr1rxLEy. 


Y an order of two juſtices for the Weſt Riding in Yorkſhire, 

B Thomas Potter, Mary his wife, and their four infant chil- 
dren, were removed from the townſhip of Whixley to the town- 
ſhip of Healaigh in the county of the city of York. On appeal, 
the quarter ſeſſions diſcharged that order, ſubject to the opinion 
of the court of King's Bench on the following caſe. 
„That Thomas Potter the pauper ſerved àn apprenticeſhip to 
Richard Potter in the townſhip of Mixley, the ſaid Richard 
« then reſiding there under a certificate from the townſhip of 
Bickerton, That, in the two laſt years of the pauper's appren- 
« ticeſhip, his maſter Richard Potter rented a dwelling-houſe 
« with a garden, orchard, yard, ſtable, miſtal, and ſhop, of the 
« value of 1 115. 6d. per annum, and alſo a meadow con- 
taining near ſeven acres at the yearly rent of 71. 105s.; and 
alſo at the ſame time, namely, for two of the laſt years of the 
« pauper's apprenticeſhip, occupied tus cattlegates of the value of 
« 11, 4s. a year in a flinted paſture, on conſideration that the ſaid 
« Richard Potter, being a carpenter, ſhould keep in repair three 
« common highway gates, which the perſons having a right to the 
« cattlegates were bound to ſuſtain.” 

'The queſtion for the opinion of the court was, Whether the 
ſaid cattlegates were a zenement within the ſtatute 13 & 14 Car. 2. 
c. 12.7 

Fearnley in ſupport of the order of ſeſſions. Theſe cattle- 
gates are not like commons; they are conveycd by leaſe and re- 
leaſe. The owners of them are tenants bi common; they have 
a joint poſſeſſion and 2 ſeveral inheritance ; the cattlegates are as 
much demiſable as any ſeveral tenement whatſoever. There is a 
material difference between cattlegates and rights of common. 
Lad Cote (a) enumerates four ſorts of common; but a cattle- 
gate does not come within the deſcription of either of them, 
he owner of a cattlegate has it not in reſpect of any cuſtom, 
but as having a joint intereſt in the ſoil, which a perſon having 
a right of common has not. 

If the caſe of The King v. Minchinghampton (S) be cited on the 
other fide, hexe it was held that the paſture of a piecę of land 
was not a tenement within the ſtatute, it is ſufficient to fay 
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1786. that that was not the point on which that caſe was determined; 
Mor the order was quaſhed for want of an adjudication. 

_ — wh Coclell, contra. The pauper had no right to theſe cattlegate; 

WAI v. in reſpect of any property. It is ſtated that he occupied two cat. 

tlegates on condition of keeping the highway gates in repair, ahi 

the perſons having a right to the cattlegater were bound to ſuſlain, 

This excludes the idea of the pauper's right, and ſhews that it 

was only a licenſe to depaſture his cattle in conſideration of hi; 


repairing the gates. In this caſe the lord, or any of the free. 


holders, might have diſtrained the pauper's cattle. , x 

Notwithſtanding the caſe of The King and Minchinghampt1y Fs 
was determined for want of an adjudication, yet there is enough 4 
to ſhew that a right of paſture ought not to be conſidered ag 2 8 


tenement. 4 

The King v. Lockerly (a) is not to be diſtinguiſhed from the 
preſent caſe. There the court ſaid, “ The land ſeemed to have 
« remained to the landlord.” So, in this caſe, “ The land ie- 
« mained to the freeholders;“ it was never out of their claim or 
poſſeſſion. It was likewiſe ſaid in that caſe, © That a tenement 
« muſt lie in tenure, and muſt relate to land; but that that con- 
ic tract related to cows.” So here it was a mere perſonal con- 
tract, not relating to land. The caſe of the pariſh of Linwood (5) 
is alſo in point. Theſe commoners cannot transfer their right to 
a ſtranger, becauſe they hold it /ub modo. Cro. Fac. 15. 

Lord MansFIELD, Ch. J. Theſe cattlegates paſs by leaſe and 
releaſe, and canhot be deviſed but according to the ſtatute of 
frauds. They are therefore to be conſidered as a tenement 
within the ſtatute, 

BULLER, J. ſaid, that the caſe of The King v. Lockerly was 
better reported by Burrow than by Bott. In the latter, the caſe | 
was unintelligible. The court in that deciſion ſeem to have gone 
a great way; for they rejected the words, Let and demiſe” and WE 
« Dairy;” and faid that the contract related to cows. But the : 
beſt reaſon for that deciſion ſeems to be that part of it, where 
they held, that it was not a leaſe of land or of any thing out of land; 
for it was only a right to the milk of the cows. - 


Order of ſeſſions affirmed. 


(a) Burr. & C. 315. Bott, 349. | (b) Bott. 348. 
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The KING againſt The Inhabitants of HARBERTo Ww 


1 juſtices, by an order, removed J Egbert from the 
pariſh of Harberlon, in the county of Devon, to the pariſh here there 

. has 
of Aſhpreington ; and that order was quaſhed on an appeal to fach an 
the ſeſſions, ſubject to the opinion of the court of King's Bench ?recment 


between the 


on the following caſe. maſter and 
the appren- 


« That the pauper was bound by the ſaid pariſh of Harberton tice te give 
« an apprentice to William Soper of that pariſh until he ſhould ub the in- 
« be twenty-four years of age. That he continued to live with — 
« his maſter until one month of his attaining the age of 21, _ — 


« when he deſerted his ſervice, and was abſent ſeven months; brought by 
« and then returned to his father in Harberton, with whom he — — 


« ſtayed a few weeks, and then offered himſelf as a ſervant to could plead 
the matter 


« Eqdward Edmonds of Aſppreingten, who refuſed to take him until in bar, the 
« he ſhewed him (E. Edmonds) a receipt from his maſter Soper indentures 


: : r : b are conſi- 
« for buying off his time, which receipt was in the following ered as 


« words; | — en- 
« February 24th, 1783, Received of John Egbert the ſum of ble the ap- 

© 41. 45, od. for the remainder part of his time, by me William — — 

Sober. 41. 45. od. That ſuch receipt was obtained by the pau- he by 

« per's father at the requeſt, and with the concurrence of the ſaid ſervice, thy" 

« pauper. That at the time when the receipt was ſigned, and — 

« the money paid, Ser the maſter offered to give up the pauper's ſubſiſt in 

« indenture, which the father did not take, not thinking it ma- . 

« terial, That the pauper was not preſent at the time of apply- 

« ing for the receipt, or the time of ſigning it. That the maſter 

« continued to keep the ſaid indenture in his cuſtody uncancel- 

* led, and delivered it up to the pauper, upon the pauper's appli- 

« cation for it, after attaining the age of 24 years. That after the 

« ſigning of the ſaid receipt, and paying the ſaid money, the ſaid 

e pauper, being then in the 22d year of his age, hired himſelf for 

« a year to ſerve the ſaid Edward Edmonds, and lived with him 

* that year, and made another agreement for another year, which 

he alfo ſerved in the ſaid pariſh of Afpreington. That, at the 

time of the pauper's hiring himſelf to the ſaid E. Edmonds, the 

pauper ſhewed the ſaid Edmonds the ſaid receipt.” 

| This was argued laſt Michielmas Term by Morris and Silveſter 

in ſupport of the order of ſeſſions, and Fanſhaw, Lawrence, and 


Clapp againſt it, 
8 The 
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The Court took time to conſider ; 


And now Lord MAnsFIELD (after lating the facts) delivered * 


the unanimous opinion of the Court. 


As I have often ſaid, it is of more conſequence in moſt caſes 2 . 
that the law ſhould be certain, than what the law is. It is pr. 
ticularly ſo in queſtions relative to fettlements. And perhaps if 


this court had never gone farther on the preſent ſubject than ty 
enquire whether the indentures were in fad cancelled or del: 
vered up, it would have been more convenient than to have de. 


cided on the particular circumſtances of each cafe, and to haze 2 


examined whether they amounted to a relinquiſhment or cancel. 


ing of the indentures or not. But the caſes have gone beyond Rt 


that line; and therefore it might now be attended with more in. 
convenience to the public to overturn than to adhere to them, 
even though we may not perhaps approve of the principles on 
which they have been determined. 

Where the facts ſtated are ſuch, that, upon an action of co- 
venant brought by the maſter againſt the apprentice, the pauper 
could plead the matter in bar, it ſeems to be ſettled that the in- 
dentures ſhould be conſidered as cancelled. And to that extent 
the rule may be carried without much miſchicf : but if extended 
to every poſſible caſe in which a court of equity would give re 
lief, it would be productive of great inconvenience and uncer- 
tainty; it would encreaſe the litigation of the poor laws, which 
are already a diſgrace to the country; and would leave every 
caſe ſo much on its own circumſtances that it muſt neceſſarily 
travel through every ſtage which the law allows, before the pu- 
ties can know what they are to expect. 

If the juſtices of the peace at their ſeſſions, or even out of 


ſeſhons, are to be erected into chancellors, it cannot but happen 


but that on the ſame facts very different deciſions mult be made. 
Honeſt and good men, when leſt to decide ſecundum diſcretionen 
boni viri, muſt and will vary in their ſentiments. Such a rule 
therefore would be highly inconvenient, and indeed would 
amount to ſay that there was no rule at all, 

The queſtion then is, whether the facts, ſtated here, are ſuch 
as put an end to the indentures at law, or could be pleaded in 
bar to an action of covenant on them? 

In that light I ſhall conſider it. Ihe maſter received four gui- 
neas as a ſatisfaction for the remainder of the apprentice's time; 

12 lic 
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liver up the indentures: if it were not done in fact, it was owing 
to the pauper's father not thinking it material; and, on the pau- 


IN per's attaining the age of 24 years, the maſter did in fact deliver 


up the indentures. ; 
After paying the money, if an action had been brought by the 


maſter on the indentures, the pauper might have pleaded accord 
and ſatisfaction in bar; or if the maſter had refuſed to deliver 
them up on demand, the apprentice might have brought trover 


or detinue for them. 
The indentures muſt be conſidered as not exiſting from the 


time when the money was paid; and then the pauper gained a 


ſettlement by hiring and ſervice in the pariſh of Apreington. 
The conſequence is that the order of ſeſſions mult be quaſhed. 
| Rule abſolute. 


— — —— 


SPIERES againſt PARKER. 


1 on the ſtatute 19 Geo. 2. c. 3o. againſt the defendant, 
as captain of the Diamond thip of war, to recover nine pe- 
nalties, of 50/1. each, for imprefling ſo many of the mariners out 
of the ſhip Minerva, at that time lying off the iſland of Jamaica, 
employed in the ſugar trade. | 

"The declaration ſtated that the mariners, impreſſed by the 
defendant, had not hefore deſerted from his Majeſty's ip called 
the Diamond. - 

After verdict for the plaintiff at Guildhall before Mr. Juſtice 
Buller à motion was made in arreſt of judgment, becauſe it was 
not aycrred that the mariners had not deſerted from any of his Ma- 
ſefty's ſhips H war, on the firſt ſection of the ſtatute, which enacts, 

„That no mariner or other perſon who ſhall ſerve on board, 
cor be retaincd to ſerve on board, any privateer, or trading ſhip 
« or vellel, that thall be employed in any of the Britiſb Sugar 
* Colonies in the Weft Indies in America, nor any mariner or 
other perſon being on ſhore in the ſaid Britif5 Sugar Colonies, 
** or any of them, ſhall be liable to be impreſſed or taken away, 
or ſhall be impreſſed or taken away, in, or from, any of the 
* laid Britiſu Sugar Colonies, or any of them, or any of the 
ports thereof, or at (ea in thoſe parts, by any officer or officers 
from any of his Majeſty's ſhips of war. Nothing is to be preſumed aſter verdict 
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© of or belonging to any of his Majeſty's ſhips of war empoweret 
« by the Lord High Admiral of Great Britain, or the Lord: 
„% Commilſioners, &c. ar any other perſon auhalſoe ver, unleſs ſuch 
« mariner ſhall have before deſerted from ,? bp of war bes 
« longing to his Majeſty, Oc.“ W.- 

Rearcroft and Gibbs, in ſupport of the rule, contended, Tha: x 
though /uch ſhip of war, grammatically ſpeaking, be in the fin. 
gular number, yet, from the general ſenſe and purport of thc ; 
act, it cannot be confined to one ſhip alone, for ſuch neceſſarily 
relates to ary of his Majeſt;'s fhips of war in a former part of the 
ſame clauſe, and means any ſuch ſhips of war. That therefore 
this exception, being in the enacting clauſe, ought to have been 
ſpeciſically negatived by an averment in the declaration, 

That this is the true conſtruction of thoſe words appears from 
another part of the ſame clauſe, which prohibits any other perſen 
whatſoever, as well as oſſicers of the King's ſhips, from impreſ- 
ſing mariners belonging to merchantmen in the t Indies, un- 
leſs they have deſerted. For if a perſon (not belonging to any 
thip) under a commiſſion from the Admiralty, giving him power 
to impreſs, took a mariner who had deſerted from any of his 
Majeſty's ſhips, he would be liable to the penalties of this act, if | 
a contrary conſtruction were to prevail; ſince it is clear that | 
ſuch mariner, ſo impreſſed, could not have deſerted from ſuch | 
/*ip, to which the perſon, acting under that commiſſion, be- 
tonged. 

That any other perſon whatſcever, muſt be conſtrued to mean per- 
(ons empwered by the Lords of the Admiralty to impreſs, and 
not perſons {other than the Lords of the Admiralty) giving /uc 
a feuer to the officers, Before the patſing of this act, if any 
mariner had teen a deferter from any of the King's ſhips on 
board a merchantman, he might have brought him back: butif 
the exception extended only to deferters from ſuch ſhip to which 
the mariner belonged, he would be ſubjected to the penalty, and 
the deſerter would be ſcreened. 

The intention of the Legiſlature, in, paſſing this act, was to 
encourage the trade of the Colonies, but not to countenance de- 
tertzon. For it was as much the object of the act to prevent 
merchantmen from recciy ing deſerters from the King's ſhips, 35 
it was to ſecure the mariners in the trade from being impreſſed. 

Sir Thomas Davenpert and Baldwin, contra, inſiſted, that x 
was not now neceſſary to determine whether the circumſtance 6 
theſe 
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theſe mariners having deſerted from any of his Majeſty's ſhips of 
war would have been a good defence at the trial. For if it were 
neceſſary that the plaintiff ſhould have proved that theſe men 
were not deſerters from any of the King's ſhips, it mult be pre- 
ſumed, after verdict, that ſuch proof was eſtabliſhed : and if it 
were not neceſſary, then it made no part of the caſe. 

But ſo far from that being neceſſary, the declaration need not 
even have averred that they had not deſerted from the Diamond. 
It would have been ſufficient to have ſtated generally that theſe 
mariners were impreſſed from the merchant ſhip, which would 
have put the defendant upon proving that they were deſerters. 
For it is a proviſo in the act in favour of the officer, on proof of 
which he would have had a verdict at the trial, 

If, however, the court ſhould be of opinion that the declara- 
tion ought to have negatived particularly the exemptions con- 
tained in the enacting clauſe, and that this, being part of the 
plaintiff's title, cannot be preſumed even after verdict, they then 
contended, that the averment in the declaration was not deficient 
in this reſpect; for that /uch ſhip of war can only mean the ſame 
ip to which the officer impreſſing belonged. That it cannot 
he extended to any of his Majeſty's ſhips; for then it will not 
be confined to ſhips in the ſame port, or even in the Ve In- 
diet. 

The reaſon of paſſing the act was, that, during a war, the 
trade of the Sugar Colonies might not be at a ſtand: but if it 
were a ſufficient ground for impreſſing a mariner, that he had de- 
ferted from any of the King's ſhips, it would be very eaſy for an 
officer at all times to impreſs whatever number he pleaſed, under 
pretence that they had deſerted from ſome ſhip at a great diſtance 
from the Wet Indies, which could not be determined for ſeveral 
years: but in the mean time the trade would ſtand ſtill, and the 
main object of the act be defeated : whereas, if the right of im. 
preſſing were confined to the officers of the ſhip alone, from 
which the mariner had deſerted, the evidence would always be 
on the ſpot, and it might be determined immediately, 

The words „“ any other perſons whatſeever” muſt mean the 
power of impreſſing given by other perſons than the Lords of the 
Admiralty. The King or the Council may delegate the ſame 
powers to any other man, or ſet of men, 

They muſt relate, therefore, to the power of impreſſing given 
by any ather ponſon, and not to the power given to any other perſon. 
L 2 Or 
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1786. Or if that were not the true conſtruction of theſe words, they 7 
may be taken to mean any her perſon on beard that fhip who wa; | 1 4 
Sine goof an officer. 4 

1. It is impoſſible for a man to prove, in the negative, that a 

mariner did not deſert from any of his Majeſty's fhips of war. It 
would be throwing a burden upon him repugnant to the ſpirit of | 
the act, which was a remedial law paſſed for the benefit of the mer. 
chant, and is not like the caſe of penal ſtatutes, By a ſubſequent 
clauſe, every maſter of a merchantman is obliged to have a du- 
plicate of a regiſter from the cuſtoms of all the men on board lis 
ſhip, which he is bound to produce to every captain of a King's ſhip 
demanding the ſame. This ſeems to have been inferted in the aCtfor 
the purpoſe of giving information to any captain, from aum any 
mariner may have deferted : but it can be of no uſe to the captain 
of any other ſhip than that from which ſuch mariner has deſerted, 
Lord Maxsrirlp, Ch. J. The firſt point which has been 
made is a queſtion of form, Whether the exceptions contained in 
the enacting clauſe of a ſtatute, which creates an offence, and 
gives a penalty, muſt be negatived by the plaintiff in his declara- 
tion? — The pleader, who drew this declaration, was clearly of 
opinion that it was neceflary; for he has negatived what he 
thought to be the exception, and he was right; for it is a ſet- 
tled diſtinction between a proviſo in the deſcription of the olfence, 
and a ſubſequent exemption from the penalty under certain cir- 
1 cumſtances. If the former, the plaintiff muſt, as in actions upon 
. the game laws, aver a cafe which brings the defendant within the 
act; therefore he muſt negative the exceptions in the enacting 
clauſe, though he throw the burden of proof upon the other ſide, 
Thus it ſtands on the queſtion of form, 6 
As to the conſtruction of this act; ſince the argument began, | 3 
have changed my opinion upon it. At firſt, I thought that the 
declaration had averred all that was necefſary; but, upon conſ- We 
deration, I think otherwiſe. The act itſelf is very bhicorrect; | 
for though the expreſſion „ /uch ſhip” ſeems at firſt view to con- 
fine the meaning to the ſingular number, yet it is plain the le- 
giſlature meant to ſay, “ unlefs the mariner impreſſed ſhould 
% have deſerted from fnch. ſhip or ſhips.” This appears from 
other parts of the act. The words, © any other perfon whatſo- 
ever,“ ſignify- perſons having a power delegated to them to * 
empreſs, and not thoſe who delegate ſuch power; and any pcr- 
ſon ſo empowered may take a deſerter, | 
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As to this being aſter yerdict, it is only neceſſary to prove at 
the trial what is alleged in the declaration: and here it was only 
alleged that theſe mariners had not deſerted from the Diamond. 
therefore we cannot preſume that in this caſe it was proved that 
theſe men had not deſerted from any of his Majeſty's ſhips. 

A$SHyursT, J. As to the queſtion of form; the rule is that 
any man, who will bring an action for a penalty on an act of 
parliament, muſt ſhew himſelf entitled under the enacting 
clauſe : but if there be a ſubſequent exemption, that is a matter 
of defence, and the other party muſt ſhew it to exempt himſelf 
from the penalty. | 

On the found conſtruction of the act altogether, I think, that 
&« not having deſerted from ſucb ſbip of war” muſt mean from 
* any of his Majeſty's ſhips of war.” And the next clauf-;, 
which directs the maſters of merchantmen to make enquiry 
whether ſuch mariner had deſerted from any of his Majeſly s ſhips, 
or ſhip of war, affords a ſtrong argument for giving it this con- 
ſtruction. 

As to the words, er any other ferſen aubalſoeter; they afford 
a ſurther argument, for they mult relate to the perſon having a 
power to impreſs: it is undoubtedly competent to the King to 
give any oſſicer a power of imprelling, though he do not belong 
to any particular ſhip, Then it would be abſurd to fay that he 
ſhould not be protected, becauſe he is not an officer of the ſhip 
from whence the mariner deſerted. The meaning of the act is 
that no perſon who is a deſerter ſhould be protected, 

BuLLtr, J. The rule of form is clear, as laid down by my 
brother A/bhurſt. The inſtance of the game laws proves it. In 
every action upon thoſe ſtatutes it is alleged that the defendant 
was not qualified according to the laws then in being; though it 
does not negative them ſpecifically, as in the caſe of a conviction. 
I do not know any caſe, for a penalty on a ſtatute, where there 
13 an exception in tlie enacting clauſe, that the plaintiff muſt not 
ſhew that the party whom he ſues is not within it. 

As to its being intended after verdict, nothing is to be pre- 
ſumed but what is expreſsly ſtated in the declaration, or what is 
neceſſarily implied from thoſe facts which are ſtated. That is 
the caſe where a feoffment is pleaded without livery, A livery 
is always implied, becauſe it makes a neceſſary part of a feolf- 
ment. I know of no deciſion againſt this rule. There is indeed 
a diFum, in a caſe which came before Lord Hardwicte in this 

L 3 court, 
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1786. court (a), which militates againſt it. That was an action to r,, 
cover an amerciament in an inferior court; and the declaration 


sr did not ſtate that the defendant was a reſiant. There the Cour 
ag 4inſt 
Parxz*. held that reſidence muſt be preſumed to have been proved at the 
trial, otherwiſe the jury could not have found that there had 
been any debt at all: but there was a more ſolid ground for tha 
deciſion in the itubſequent part of the caſe. 

Then as to the conſtruction of the act: till the obſervation 
was made at the bar with reſpect to the words & any other perſy, 
« whatſoever,” I thought © /uch ſhip” was confined to the ſingu- 
lar number : but, taking it altogether, it is impoſſible to make 
ſenſe of the act without conſtruing © ſuch ſbip” to mean © any 
his Majeſty's ſhips.” For it is manifeſt from the ſame clauſe tha: 
other perſons, beſides officers of the ſhip from whence the mari. 
ner deſerts, may impreſs. A lieutenant of the navy may hay: 
authority given him to impreſs, without belonging to any ſhip at 
the time; then it follows of courſe that this cannot be conſined 
to the officer of ſuch ſhip. 

The conſtruction put on this act by one of the counſel for the 
plaintiff is, that “ any other perſon wwhatſcever” muſt mean other; 
than the Lords of the Admiralty giving a power to impreſs : but the 
anſwer to that is, that this is a conſtruction on a modern a&; 
and notwithſtanding any old practice which might have ſubſiſted 
formerly, we muſt be governed by the modern uſage : and in ou: 
times we know of no warrants to impreſs but ſuch as are iſſued 
by the Lords of the Admiralty. Then another conſtruction has 
been attempted to be put, by ſaying, that “ any other perſon” i: 
confined to any other perſon on beard that ſhip : but that would be 
to rcject the word * quhatſcever,” | | 


Rule abſolute 


(a) Rep. temp. Lord Hardiuicte, 116, Wicker v. Nevris, 
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The commiſſioners of the land- tax are, as ſuch, dommiſſioners 
for the window and houſe tax. And by the land-tax act (a) the 
Receiver-general is allowed 2d. in the pound; the collectors 34. 
in the pound; and the 16th ſection enacts, ** That the ſaid Ne- 
« cejv-r-general, upon the receipt of the whole aſſeſſments of the 
« county, &c. ſhall allo and pay, according to ſuch warrant as 
« ſhall be given in that behalf by the ſaid commiſſioners, or any 
« two or more of them, three hulſpence in the pound, and no more, 
« tg the commiſſioners” clerks, for their pains in fair writing the aſ- 


ſeſſinents, duplicates, and copies, herein before directed, and 


« all warrants, orders, and inſtructions relating thereto; and 
« which ſaid clerks ſhall be appointed by a majority of the acting com- 
« miſſioners preſent at each reſpective meeting within every ſuch hun- 
« red, lathe, wapentake, rape, ward, or other diviſion.” 

A diſpute having ariſen with reſpect to the validity of an elec- 
tion of a clerk to the ſaid commiſſioners acting for the pariſh of 
Se. Martin in the Fields, in Weſtminfter, on account of the reſpec- 
tive claims of two candidates, an action was tried at the laſt ſit- 
tings at We/minſter to determine which of the two was duly elect- 
ed, when the election of both was ſet aſide. After this deci- 
lion, the commiſſioners, at a meeting which was convened for 
the purpoſe of putting the Jand-tax act into execution, proceeded 
to an election of a clerk in the department for the rates and du- 
tics on houſes, windows, and lights; when one of the former 
candidates was elected, without notice to the friends of the other 
candidate that the election was to be made on that day, or that 
zven the commiſſioners were to meet for any other purpoſe than 
that of carrying the Jand-tax act into effect. 

The preſent motion was made under the idea that the elec- 
tion, thus had by ae was invalid. 

Bearcroft, Mingay, Mcd, and Fielding, now ſhewed cauſe; 
and contended, 

1}, That there was no inſtance in which this court had inter- 
fered, by granting a mandamus to appoint to ſuch an office as was 
the object of the preſent motion. That the office ought to be a 
freehold, or, at lcaſt, of conſiderable permanency, to induce the 
court to interpoſe in this manner, That this was only an ap- 
pointment for each particular meeting of the commiſſioners, who 
might appoint ſome other perſon at their next meeting ; ſo that 
it was nugatory to comply with the p:cſent motion; for if the 
: (% 25 C. 3.4 4. | 
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1786. mandamus went, and the commiſſioners obeyed the writ, the 
— — clerk, thus appointed under it, might loſe his office after the firſt 
TP — meeting. That where the commiſſioners choſe to continue the 
Tix Com- ſame perſon in the appointment, it was only a matter of conye. 
3 — —onghs nience to them. This, they ſaid, was fimilar to the office of a 

Laxy- clerk to the commiſſioners under every turnpike act; in the ap. 
Mas — in pointment to which this court had never interfered : and that the 
che Frs. place of a clerk was not called an ce in any of the acts. 

But, 2dly, If the court ſhould be of opinion that a clerk to the 
commillioners of the land- tax was a proper object for ſuch a writ, 
in fact the place was not vacant z for the commiſſioners had ac- 
tually proceeded to an election. 

Lee and Erſtine in ſupport of the rule. 

The act has directed that a clerk ſhall be appointed by a majo- 
rity of the commiſſioners preſent, and that he ſhall receive a cer- 
tain allowance; by which it appears to be a beneficial office, har- 
ing fees annexed to it. They inſiſted that it was no objection to 
ſuch a writ that the office was not a permanent one, even if the 
fact were really ſo, But the clerks under this act receive their 
allowance by an annual warrant; ſo that it was at leaſt an anma! 
office. According to the true conſtruction of the act, it could 
never be contended that the ſame ſet of commiſſioners ſhould at 
each of their meetings ſucceſſively appoint a new clerk ; for 
each reſpective meeting” relates to the reſpective meetings of 
different commiſſioners acting for different diviſions, and not to 
the different meetings of the ſame commiſſioners. 

In the caſe of a diſſenting miniſter, ſome years ago, this court 
granted a mandamus, although that could not be conſidered as an 
office. | 

As to the election which was pretended to have been had, i: 
was ſufficient to ſay that the proceedings of the commiſſioners, 
as far as they related to chuſing a clerk in the department for the 
duties on houſes, Oc. were illegal; for they were then acting 
only in the characters of commiſſioners of the land-tax, 

Lord MaxsriELo, Ch. J. 

I recollect the caſe of the diſſenting mecting-houſe. This writ 
of mandamrs 18 a very beneficial writ z it is grantable where there 
is no other ſpecihc legal remedy. And it is of peculiar uſe in 
thoſe caſes, where, if they have not this remedy, the conteſt mull 
be productive of endleſs miſchief and inconvenience to the liti- 
gating parties. 
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If clerks were appointed under this act each time of meeting, 1786. 
here would be no end to the elections: but they receive their 


; 1 ; z The KinG 
lou ance under an annual warrant ; and their appointment is a 
at leaſt for a year. The Com- 


Then as to the election which has been ſet up, it was taking 3 


the other party by ſurpriſe; and the election made by the com- Laxv- 


* 
miſſioners when acting in another capacity was illegal. | "Ma 
Rule abſolute (a). - — 


(a) Vid. Comb. 133. 


G again : Monday 
The 22 8 ft AMERY Feb. 13th. 


N information, in the nature of a que warrants, having been The de- 
filed in laſt Trinity Term againſt the defendant, to ſhew by —— 
what authority he exerciſed the office of an alderman of the city — "wy 
of Chefter, the defendant, two days before the end of laſt Aichael- oy —2 
mas Term, pleaded an election under the charter of the 37 Car. 2. warranto 
and made a profert of the charter, concluding, * as, by the ſaid —— 
« letters patent, amongſt other things, appears.” made a pro- 


In this term, Topping, for the proſecutor, moved for oyer of — — 
the letters patent, inſiſting, that the proſecutor was, by law, en- 1 
titled to oyer, fo as to put the whole charter upon the record, if term from 
he pleaſed (a). That it might be material for the proſecutor to — 
ſet forth other parts of the charter, which could not be done un- profer was 
Jeſs upon cyer. 1 Stra. 227. That the defendant, in the preſent 
caſe, derived title under the letters patent, and therefore was 
bound to ſhew them. Szy. 15. That the letters patent were not 
alleged in the plea to be enrolled, and therefore a profert was eſ- 
ſentially neceſſary. That in 1 Lord Ray. 299. it is laid down, 
that if letters patent be inrolled in the ſame court where pleaded, 
it was not neceſſary to ſhew them; but if in another court, then 
they muſt be pleaded with a profert. That the defendant having 
actually pleaded with a proſert, the proſecutor was entitled to 
&y-r, and the not granting it was error (6). That wherever a char- 
ter 1s pleaded againſt the crown, a profert was neceſſary. Dear. 

Plac. 215. It was ſo in a quo warrants. 1 Sid. 311. 

BULLER, J. Oyer cannot be demanded in another term than 
that in which the plea was filed. 

Topping ſaid, in Lanes Rep. 39. it was held that yer might be 


granted in the King's Bench, though not in the Common Pleas. 


(1) Cre. Fac, 680, (5) Vide Salk, 498. 6 Mad. 28. 
And 


, = 
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1786. And in 1 Med. 69. Twiſden, J. ſaid, “If it be in bar, you canny 
« demand cher of the letters patent in the next term; but in ; 
The K « replication you may) becauſe you mention the nn. terw 


ag ainft 15 
any. „ in the bar, and not in the replication.” = 


On ſhewing cauſe, it was inſiſted by Sir Thomas Davenport an 

Conuper, Iſt, That no one was entitled to oyer of a record, 5 C 
74. Wymart's caſe, and 1 Saund. 8. 

4 24ly, That there cannot be cher in another term from that in 
lll | which the profert is made. 5 Co. 74. b. 76. b. 3 Salk. 119. 
1 Wilfen, Wood, and Topping, for the proſecutor, in addition te 
the former caſes, cited 10 Co. 95. Dyer, 29. b. Moor, 849, 
1 Will. 16. 4 Burr. 2143. It was alſo contended that if oyer be 
craved before the rule to plead is out, that is within proper 
time (a). And here the time to reply was not out when the er 
was demanded. 

The court diſcharged the rule with coſts ; and ö 

BuLL es, J. obſerved that on either ground this application | 
was ill founded. There was great doubt formerly whether yr | © 
ſhould be granted of letters patent, as appears from the caſe in 
Lord Raymond : but now for 20 years paſt there has been no in- 
ſtance of a profert having been made of letters patent in a plea to 
a quo warranto information; and if there were a doubt at that 
time, 20 years practice is a ſtrong argument to ſhew what the 
law 1s. 

If there be no letters patent inrolled in Chancery, that might 
be a ground to come to this court to apply for a copy of them; 
but that muſt be done by affidavit. 

In the court of Common Pleas (%) ge was craved of an orgi- 
nal writ, which was refuſed, This is matter of record, and you 
have no richt to have cer of a record. 

On the ſecond point, the caſe in 1 37:9. Co. is a direct autho- 
rity againſt the proſecutor. 


(4) Vd. Barns 242 
(5) Zen: gfe exit. 740 Fo likevife determined in B. N. Jie D ugi, ane 
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IN THE 
Court of KING's BENCH, 


IN 


Eaſter Term, 


In the Twenty-Sixth Year of the Reign of Gronce III. 


TREVOR againſf WALL. 


En on a judgment in an inferior court in Shropſhire, 
The firſt count in the declaration, which was for money had 
and received, alleged that the defendant below was indebted to 
the plaintiff in a certain ſum, which he promiſed to pay within the 
juriſdiction; but it did nat flate that the money avas had and received 
within the juriſdictian. 

There was another count on an account ſtated, which alleged 
that the account was ſtated within the juriſdiction. 

CLambre, for the plaintiff in error. 

in actions in inferior courts, it is neceſſary that the giſt of the 
action ſhould appear to be within their juriſdiftion. The hav- 
ing and receiving of the money is the conſideration of the pro- 
miſe in the preſent caſe z the declaration would have been bad, 
if that had been omitted : and, being the moſt material part, it 
ought to have alleged that the juoney was had and received within 
the juriſdifiion, | 

He cited ſeveral authorities in ſupport of this objection. In 
Starian v. Davis, 6 Mod. 223. and Salk, 404, is was held, that 
every part of that which is the giſt of the action in an inferior 
court ſhould appear to be within its juriſdiction. 

. | The 
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The caſe of Peaczt againſt Bell and another (a), he ſaid, waz 
directly in point. That was a writ of error on a judgment in 
the county palatine of Durham, in which court the plaintiffz 
declared that the defendant was indebted to them in the eity of 
Durham in 391. for goods and merchandizes by the plaintiff, 
before that time, ſold and delivered to the defendant, and being 
ſo indebted he promiſed to pay, c. Aſter verdict for the plain. 
tiff, error was brought, and exception was taken to the decla. 
ration, that it did not ſtate that the goods were ſold and delivered 
within the juriſdiction. There it was agreed, that this was a 
good exception to a declaration in an inferior court; but that 
declaration was determined to be good, becauſe the court of the 
county palatine was an original ſuperior court. 8 

He mentioned another cafe of Waldoct v. Caoper (5), in which 
it was determined on a writ of falfe judgment, brought upon a 
judgment in the borough court of Ay/e/bury, that the declaration 
muſt allege that the goods were ſold and delivered within the 
juriſdiction, as well as that the defendant promiſed within it; 
and the words of the court there are very ſtrong, © if there were 
« no precedents to the contrary, we ſhould be defirous to help this 
judgment after a verdict ; but we cannot do it againſt fo man 
« precedents (c).” | 

Mocd, contra, obſerved, that this was after verdict; and every 
thing neceſſary to ſupport it muſt now be preſumed to have been 
proved at the trial. Unleſs the plaintiff below proved that the 
money was had and received within the inferior juriſdifion, he 
could not have recovered. Moſt of the cafes cited on the other 
fide were of ancient date : he hoped this would receive a more 
liberal determination ; efpecially as this was one of thoſe caſcs 
which are aided by the ſtatutes of jeofails, 

But this objection, (even ſuppoſing it to be well-founded) 


goes only to one count, The other, which is on an account 


ſtated, is indiſputably good. The declaration alleges the ac- 
count to have been ſtated within the inferior juriſdiction: and it 
has been determined that it is not neceſſary to ſtate that the items 
of an account ſtated aroſe within ſuch juriſdiction (d). The 
judgment muſt be affirmed as to that count which is good, and 
then there ſhould be a writ of enquiry to aſſeſs the damages on 


(a) 1 Saund. 73. (c) V. alſoz Ld, Raym. 1310. 
(5) 2 s. 16. (d) 2 Kra. 827, 
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itz for it is impoſſible for this court to aſcertain what damages 1786. 
were given on each coupt. 
He then cited Grant and Aſile (a) to ſhew that a court of error "I 
may award a venire de novo. Here he hoped the court would WALL. 
nt ſuch a writ to aſſeſs the damages, as alſo the coſts which 
the plaintiff below is entitled to, if one count be good. 
A venire de nous has alſo been awarded by the Houſe of Lords 
on a writ of error (5). But 
Per Curiam, There is no inſtance of a court of error granting 
a venire de now, when the proceedings originated in an inferior 
court (c). We cannot now ſay on which of the counts damages 
were given (d). None of the ſtatutes of jeofails aſſiſt the preſent 
caſe. The firſt count is defective in ſubſtance, for the conſider- 
ation of the promiſe, which is the money had and received, is 
not alleged to be within the juriſdiction. 
| Judgment reverſed (e). 


(a) Doug. 696. (b) Vide 2 Str. 1063. 4 Brown. Ap. 280. poſt. 

(c) Nd. 1 Str. 499. & 1 Purr. 572. 

(4) Vide Hancock v. Hayword, poſt. 3 wol. 435. 

(e The ſame point was determined in Oram v. Embrq, without argument, on 
the authority of this cate. Tr. 29 Geo. 3. B. R. 


— — — 
FitTzRoyY againſs GWILLIM. Friday, 
: May 5th. 
ROVER for goods, tried before Lord Mansfield, Ch. J. Before 3 
at the Sittings after laſt Hilary Term at Weſtminſter. party can 
$I | entitle him». 
The plaintiff had pawned goods of the value of about go/. to felt by a ci- 
the defendant who was a broker, for which he advanced her 25/, res, 


and was to receive nine guineas for the intereſt thereof for half an uſurious 
a year: in order to ſecure which a written agreement was entered — 


into, the purport of which was that, upon payment of 34/. gs. 9a res 
and intereſt thereon, the plaintiff was to have the goods returned; — 
(except in caſe of loſs or accident by fire.) 

It appeared in evidence that a fire had happened, by which 
the greater part of the goods had been conſumed. A demand of 
the remaining part was aſterwards made by the plaintiff, and 
41. offered for warehouſe room, which being refuſed, ſhe 
brought this action. | 

Lord MaNsFIELD being of opinion, at the trial, that the par- 
ties were in part deli7s, and that the rule potior gt conditis poſſi- 
dentis ought to prevail, nonſuited the plaintiff. 

I Luders 
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1786. 7 Ludert moved to ſet aſide this nonſuit, and to have a new 


1 


trial, upon the ground that the plaintiff was not particeps criminis, 


Frrzz®Y but that the uſury was wholly on the part of the defendant, 


FS. yl and therefore the rule did not apply. Coop. 200. & 792. The 


plaintiff, in order to recover, had only to ſhew a title in herſelf, 
a poſſeſſion in the defendant, and a tender for the warehouſe 
room. The defence ſet up to this was an uſurious contract, 
which, if it were allowed, would entirely defeat all the ſtatutes 
againſt uſury. 

That from a conſideration of the caſe of Alley v. Reynolds (a), 
it appeared that trover was the proper remedy in this caſe. 
Lord MaxsrIrIp, Ch. J. 

This is an equitable action brought by the plaintiff in order 
to be relieved from an uſurious contract. She muſt come there. 
fore with clean hands, according to the principle laid down in 
the caſe of Beſanguet and Daſhword (b), that thoſe who ſeck 
equity muſt do equity, It was there determined that a court of 
equity would afford relief in ſuch caſes upon payment of princi- 
pal and intereſt, A lender upon an uſurious contract is pre- 
cluded from recovering any thing upon ſuch contract; but if the 
borrower ſeek relief, he muſt firſt do what is right as between 
the parties. Here the plaintiff did not tender what had been 
actually advanced, and cannot therefore have the benefit of this 
equitable action. 

BuLLER, J It is the plaintiff who diſcloſes and relies on the 
uſurious contract in this caſe, in order to take advantage of it. 
The borrower brings the action. It is enough for the defend- 
ant to ſay that the goods were pawned by the plaintiff. Then 
the plaintiff in anſwer is obliged to ſhew an agreement, by which 
ſhe is entitled to have theſe goods returned to her on payment of 
certain intereſt, which is uſurious on the face of it, and which 
ſhe is deſirous of ſetting afide ; but ſhe has done nothing to en- 
title herſelf to the relicf ſhe claims. 

This caſe is diſtinguiſhable from the caſe of A/tley and Rey- 
nolds : there the action was brought, not to avoid the contract, 
and recover the whole ſum paid, but only the ſurplus above the 
legal intereſt, 

Per Cur. Rule refuſed, 


(a) 2 Srra. gag. K Bull. N. P. 135% 
(6) Caf. in Eg. temp. I. d. Talber, 28. ct vid, Via. Abr. tit. Uſury, p. 315. 
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Tuoursox and Others, Aſſignees of Jane WiseMan, 
againſt FREEMAN. 


Hls was an action of trover tried before Buller, Juſtice, 
T at the Sittings after laſt Hilary Term, at Guildhall, and was 
brought by the aſſignees of the bankrupt in order to recover 
ſome goods which the defendant had taken poſſeſſion of under a 
warrant of attorney to confeſs a judgment executed by the bank- 
rupt about ſix months before the act of bankruptcy committed, 
but at a time when ſhe knew ſhe was in an inſolvent ſtate, 

The defendant had in the year 1780 joined in two bonds with 
the bankrupt, and had received a counter-bond of indemnity, 
When theſe bonds became due, the bankrupt, not haying where- 
withal to diſcharge them, applied again to the defendant, and en- 
gaged him to join with her in two new bonds, payable in July 
1784, for the purpoſe of railing money to take up one of the old 
bonds: one of them was accordingly taken up the 14th Jan. 1784. 

The defendant took another counter-bond of indemnity upon 
his joining in the two laſt bonds. 

Previous to the 3d of June 1785, the day on which the act of 
bankruptcy happened, the bankrupt ſent for the defendant, and 
propoſed to him that he ſhould take out his debts in goods, to 
which he acceded, and the warrant of attorney in queſtion was 
given. It appeared that her reaſon for ſending for the defendant 
originated from a letter, taking notice, though not in a threaten- 
ing way, of her ſituation with reſpect to the defendant, which 
ſetter ſhe had received juſt before from Meſſrs. Faſſet and Bellamy, 
whom ſhe knew to have acted in a former tranſaction as attornies 
for the defendant, though upon this occaſion they were not in 
fact concerned for him. 

The two laſt bonds were not diſcharged by the defendant till 
ſome time after the execution, nor had the obligees ever threat- 
ened to reſort to him for payment at that time, the bonds not 
having then become due, 

Another circumſtance was alſo much relied upon for the plain- 
tiffs at the trial, that the defendant upon his examination before 
the commiſſioners had ſworn, that when he took poſſeſſion of 
the goods, under the warrant of attorney, he was not an actual 


_ creditor, 


The judge left it to the jury to conſider whether the means 
which the bankrupt put into the defendant's hands to pay him- 
ſelf were fraudulent or not ; for if ſhe had executed the warrant 
of attorney from neceſſity, or in order to ſave herſelf, though 
perhaps acting by miſtake, or under a falſe apprehenſion that the 
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defendant was taking due means to enforce his demands upon 
her, it was certainly a legal act; but if ſhe had acted merel 
with a view to favour the defendant, and give him an unjuſt 


preference, it was void. | 
The jury found a verdict for the defendant z and now, Fr. 


tine moved for a new trial, on two grounds: 

1ſt, That the defendant at the time of executing the warrant 
of attorney was no creditor of the bankrupt, If a ereditor 
threaten proceſs, and in conſequence of ſuch threat the debt is 
paid, and the debtor afterwards become a bankrupt, the prefer. 
ence given under thoſe apprehenſions is valid and binding; but 
not ſo, if the perſon threatening was no creditor at the time, 
though he afterwards becomes ſo. 

The queſtion then is, how far the defendant was a creditor ? 
He was then only bound as a ſurety with the bankrupt, and his 
debt could not ariſe till he had actually diſcharged the bonds, 
But at that time he was not even threatened to be called upon; 
that would have been a middle caſe, and though {till there would 
have been no exiſting debt, yet it, might perhaps have become 2 
queſtion, whether or not it would have been ſuch an equitable 


claim as this court would ſupport (a). 

2dly, Allowing the defendant to have been a creditor, yet thi 
caſe is not diſtinguiſhable from the general rule, which avoids 
every preference by the bankrupt, unleſs obtained by the due di- 
ligence of the creditor. Here the defendant made no application 
to the bankrupt, nor did any act to entitle himſelf to this prefer- 
ence: therefore, as between theſe parties, her ſending for him 
was a mere voluntary act, which brings this caſe within the rule 


laid down in Harman v. Fiſher (b); that however meritorious the 
preference may be, if it were not given in conſequence of the cre- 
ditor's. threatening the bankrupt with legal proceſs, it is void (c). 


(a) Vide Touſſaint v. Martinant, poſt 2 vol. 100. (6) Cowp. 117. 

(e) In Caſſer and Others affignees of White v. Cough, M. 30 Geo. 3. B. R. which 
was trover for a bill of exchange drawn by White the bankrnpt, on one Ser, and 
accepted by him; where it appeared that the deſendant, a creditor, had called on 
White three days beſore his bankruptcy, and demanded payment of his debt, and re- 
ceived from him this bill; the Court held [upon a motion ſor a new trial, which was 
granted] that the deſendant had a right to retain the bill, though he had not actuallj 
threatened any legal proceſs. And afterwards on the 2d trial, Lord Kenyon ſaid that in 
con ãdering whether ſuch payment were in order to give an undue preference, and in 
contemplation of bankruptcy, it was not ſufficient to ſhew [which was the only 
evidence produced by the plaintiffs in this caſe] that the hantrupt muſt have known 
that inſolvency was inevitable, but the u animo of both muſt be conſidered ; though 
if a bankrupt officiouſly made ſuch payment to a creditor on the eve of his bankrupt- 
cy, that of itſelf would be evidence of fraud i it would not be a payment in the 
ordinary courſe of trade. On the other hand it was not neceſſary to the validity of 
ſuch payment, that the creditor ſhould actually threaten an arreſt ; but there might bo 
a middle caſe between the two, like the preſent, where the creditor called on hi; 


debtor, and demanded payment, which the latter ſubmitteg to, nad 
U 
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Lord MaxsFIELD, Ch. ].— 

A bankrupt when in contemplation of his bankruptcy cannot 
by his voluntary act favour any one creditor ; but if under fear 
of legal proceſs he give a preference, it is evidence that he does 
not do it voluntarily. And though the defendant in this caſe 
had taken no ſteps to ſecure himſelf in caſe he was called upon, 
yet the bankrupt acting from miſtake was under the ſame appre- 
henfions of legal proceſs, as if the defendant had actually threat- 
ened her; ſo that her executing the warrant of attorney was not 
a voluntary act, but the effect of fear, however groundleſs that 
might be. Rule refuſed. 


Tuo uso and Another, Aſſignees of NELSON a 
Bankrupt, againſt CounCceLL. 


1 was an action of trover for ſeveral articles of plate 
by the aſlignees of a bankrupt. 

The cauſe came on to be tried at the Sittings after laſt Hilary 
Term, at Guildhall, before Lord Mangfield, when the jury found 
a verdict for the plaintiffs, damages 20/. and coſts 404. ſubject 
to the opinion of the court on the following 

Caſe— That on the gth day of Fuly 1785 the bankrupt com- 
mitted a ſecret act of bankruptcy. 

That on the 27th of July the bankrupt was ſurrendered in diſ- 
charge of bail to che cuſtody of the marſhal of the King's Bench. 

That on the 2d of Augiſt a commillion of bankrupt was iſſued 
againſt him, 

That on the 5th and Gth of the ſame month of Auguſt, the 
bankrupt, having a family of fix children, applied to the defend- 
ant, who was his ſiſter-in-law, to take out of his houſe ſo much 
plate as would raiſe 20 /. for the maintenance of himſelf and 
family. 

That ſhe borrowed 20 J. upon the plate, for the ſupport of the 
bankrupt and his family, all of which ſhe expended in the main- 
tenance of the bankrupt and his family for the ſpace of 55 days, 
beſides advancing 14/. more of her own money for that purpoſe. 

That the defendant knew of the commiſſion of bankrupt hav- 
ing iſſued when the plate was taken from the bankrupt's houſe. 

The queſtion for the opinion of the court is, whether the 
plaintiffs are entitled to recover in this action? If the court 


ſhall be of opinion that the plaintiffs are entitled to recover in 
val L M this 
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this action, then the verdict to ſtand. But if the court ſhall be 
of opinion that the plaintiffs are not entitled to recover, then a 
verdict to be entered for the defendant. 

Morrall, for the plaintiff, made two queſtions ; 

1ſt, Whether, under any of the ſtatutes relating to bankrupt, 
the bankrupt is entitled to receive any maintenance from his 
effects during his examination? 

2dly, Whether, ſuppoſing he has a right to any ſuch mainte. 
nance, any other perſons than the aſſignees can allow it? 

As to the i, no maintenance is allowed by any of the ſt. 
tutes. The only two inſtances where any allowance is made are, 
either where the bankrupt conforms to the bankrupt laws, and 
pays ten ſhillings in the pound; in which caſe he is entitled to 
5 per cent. under the 5 Geo. 2. c. 30. /. 7. and ſo proportionably 
to a larger ſum according to the dividend which his creditors 
receive; or, 2dly, where the bankrupt is entitled by the ſame 
ſtatute (a) to receive 27, 6d. per day, while ſettling his accounts, 
aſter obtaining his certificate. 

That the Legiſlature did not intend to allow a bankrupt any 
maintenance is very clear from a review of the gth ſection of 
the ſame act, where there is an exception as to his tools of trade 
and wearing apparel, &c, but no mention is made of any main- 
tenance ; ſo that if the Legiſlature had intended to make any 
further exception in favour of bankrupts, they would have in- 
ſerted it in that ſection of the ſtatute. 

There could be no doubt but that the property was veſted in 
the aſſignees from the time of the bankruptcy. And trover is 
the proper action. Cooper and Chitty. 1 Burr. 20. 1 Blackſt, 
Rep. 65. 

2dly, Even admitting that any allowance ought to be made 
to a bankrupt out of his eſſects during his examination, the aſ- 
ſignees alone are the proper judges of that allowance. They 
have the diſtribution of his effects. In this caſe the commiſſion 
iſſued on the 2d of Avgyf, and the goods were not taken till the 
6th of Augy?, when the meſſenger was in poſſeſſion under the 
commiſſion. 

Mingay, centra, did not diſpute that the bankrupt's effects were 
velted in the allignees by relation from the time of the act of 
bankruptcy, but ſaid the only queſtion here was, whether this 
caſe under all its circumſtances did not make a neceſſary excep- 


_ tion, It has been uſual in theſe caſes, when there has been no 


(a) / 36, 


fraud, 
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fraud, and the demand has not been unreaſonable, not to en- 
quire too ſtrictly whether the bankrupt and his family have been 
maintained out of his effects from the time of the bankruptcy 
till the laſt examination. It has never yet becn determined that 
no allowance ought to be made to him : and it has been the con- 
ſtant uſage to maintain him during that time. And it can make 
no, difference whether the ſupport is to come through the hands 
of the aſſignees, or to be taken by the bankrupt himſelf, when 
it is even not ſuggeſted that ſuch maintenance is unreaſonable, 
In this cafe, the ſmallneſs of the ſum taken excludes any idea 
of fraud; eſpecially as the ſiſter advanced 14/, of her own in 
addition to the bankrupt's 20 /, 

Lord MansFiELD, Ch. J. 

This is a very cruel caſe; but if the aſſignees inſiſt upon their 
claim, this court cannot aſſiſt the defendant. 

BULLER, J.— Suppoſing the bankrupt ought to be maintained 
out of his effects during his examination (n), yet this defendant 
cannot be juſtified in taking the property of A. to maintain B. 


The Poflea to be delivered to the plaintiffs. 


(a) See the exception in the bankrupt's laſt examination, of what hes been laid 


out in the ordinary expence of himſelf and of his f:mily, in 5 Ges. 2. c. 30. . 1. 


— — . — 


Richr on the Demiſe of Flowra again Dazsy 
and BRISTOW. 


FJECTMENT tried at the laſt Aſſizes at Saljfury, before 
Hotham, Baron, when a verdict was found for the plaintiſf, 


ſubject to the opinion of the court of King's Bench on the fol- 
lowing caſe; | 2 

That the leſſor of the plaintiff was ſeiſed in fee of the premiſes 
in queſtion. That on the 11th day of May 1781, the defendant 
Darby took the premiſes, which ate a houſe in Sa/i/oury, and oc- 
cupied them as a public-houſe from that time under a parol de- 
miſe at 10/. per annum; the rent to commence from Midſummer 
then next following. The defendant DarSy let part of the pre- 
miſes to the defendant Bri/oww. That on the 26th March 1785, 
the defendant Darby was ſerved with a notice to quit on the 


29th of September following. 
M 2 The 
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The queſtion is, Whether the leſſor of the plaintiff is entitled 


to recover ? 


Le Meſurier for the plaintiff. 
The queſtion for the Court to decide is, whether the rule 


which requires that half a year's notice ſhould be given to a te- 
nant at will, before an ejectment can be brought, requires alſo 
that ſuch notice ſhould expire at the end of the year. Neither 
the caſe of Parker dem. Walker againſt Conſtable (a), and the 
caſes there cited, nor any ſubſequent caſe, require the notice to 
expire at the end of the year; but it is ſufficient if notice be 
given for the ſpace of half a year, without reference to any par- 
ticular period of the term. 

In the caſe of Trag merten dem. Wandby v. Whelpdale (b), it 
is ſaid that half a year's notice to quit to a tenant at will is as 
old as Henry the Eighth's time (c); but no mention is there made 
as to the time when the notice is to be given. 

But if the rule is to prevail in any inſtance, ſtill there is a 
great difference between land and houſes, The ſame reaſons 
which may induce the court to extend it to the former are not 
applicable to the latter. With reſpect to lands, there might be 
a hardihip in ſuffering the landlord to ouſt the tenant in the 
middle of the year, by which he would be put to the inconve- 
nience and expence of carrying the crops from off the premiſes. 
But no ſuch reaſon could ariſe in the latter caſe from the nature 
of the thing itſelf. On the contrary more inconvenience would 
enſue both to landlords and tenants from adopting the ſtrict rule 
attempted to be impoſed, than by adhering to that which ſeems 
originally to have prevailed, namely, of giving half a year's notice 
to quit, without reference to any particular period of the term. 

If it be objected that the rent is not here ſtated to have been 
reſerved quarterly, the inconvenience, if any, muſt fall upon the 
landlord, who will thereby be deprived of his rent for one quar- 
ter; as the landlord who determines a tenancy at will does it at 


his peril (d). 


* (s) 3 I. 25. % Hil. gC. 3. Bull. &. P. 96. 
(c) 13 H. & 16. b. 8 5 
(d) Vid. Hargrave's Co. Litt. 56. b. note 16. and the cafes there cited. © If there 
« j;renant at will rendering rent at Mickae/ntas, and leſſor determines the will kcfore 
„% Michacimas, he ſhall not have any rent; but it has been holden that if leſſce at any 
day before the rent day determines his will, yet leflor ſhall have the rent incurring 
« the next day after ſuch determination of the WI. 


Gibbs 
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Gibbs for the defendant. What was formerly a tenancy at 
will is now a tenancy from year to year; and a tenant from 
year to year 0 ex vi termini hold for a whole year. In this 
caſe the year ended at Midſummer, therefore the half year's no- 
tice ought to have been to quit at that time. 

He then cited a caſe of Sykes on the ſeveral demiſes of Mu- 
gatroazd & Wilkes v. » before Blackflone, Juſtice, at York 
Summer Aſſizes, 1774, where Jahn Murgatroyd, being ſeiſed 
for life, remainder to his wife for life, with remainders over, 
in 1772 agreed with the defendants to grant them a leaſe for 
fourteen years to commence from the 13th February, 1772, at 
14 J. per ann, The defendants entered under that agreement, 
but no leaſe was granted. J. Murgatroyd died in July 1773. 
At the latter end of the ſame month his widow gave the de- 
fendants a notice to quit on the 2d of February next, and ſome 
time after made a leaſe to the leſſor of the plaintiff Wilkes, to 
commence on the 2d February. Subſequent to this ſhe accepted 
half a year's rent from the defendants which was due at Mar- 
tinmas 1773. Blackſtone, J. ſeemed to think, that, if no notice 
to quit had been given, the acceptance of rent would have been 
ſufficient evidence of an agreement between her and the de- 
fendants, that they ſhould continue from year to year; and 
therefore a notice ſubſequent to that acceptance of rent muſt 
have been a half year's notice to quit on the 13th February, but 
the acceptance of rent was only evidence of ſuch agreement, and 
rebutted by the notice; and ſo the plaintiff had a verdict. 

In another caſe before Lord Mansfield, at Guildhall, in which 
Mr. Duncomb brought an ejectment againſt a tenant, but could 
not prove from what time the term commenced ; the tenant 
proving it to be different from the time to quit mentioned in the 
notice, the plaintiff was nonſuited. 

And in a later caſe of Doe dem. Puddicombe v. Harris, at 
Derchefler Summer Aſſizes, 1784, before Eyre, Baron, the 
demiſe was laid on the 3oth March, 1784. The plaintiff prove 
ed a reccipt of rent from the defendant, and that he gave him fix 
months notice to quit at Lady-day, 1784. Among other objec- 
tions againſt the plaintiff's recovering, the following was taken 
that ſuppoſing the defendant was tenant from year to year, it 
was not proved that he was tenant from Lady-day to Lady-doy, 
and fo no tenancy was proved upon which a notice to quit could 
operate, But Ihre, Baron, in anſwer to this objection, ſaid 
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that as the defendant had ſix months notice to quit at Lady-day, 
he ſhould preſume that he was tenant from Lady-day to Lady. 
day, unleſs the contrary were ſhewn, and therefore the notice 
was ſufficient. 

All theſe caſes prove clearly the point contended for (a). 

Le Meſurier replied, that all the caſes cited related to land 
alone and not to houſes, and fell within the diſtinction before 
taken ; the reaſoning from them therefore does not apply, This 
ſpecies of holding is {till in ſtrictneſs a tenancy at will, though 
by conſtruCtion it is conſidered in the caſe of land, for the ſake 
of convenience, as a tenancy from year to year. There is no ne- 
ceſſity for extending that conſtruction to ſuch caſes as the preſent, 

Lord MansritLD, Ch. J. 

When a leaſe is determinable on a certain event, or at a par. 
ticular period, no notice to quit is neceſſary, becauſe both parties 
are equally apprized of the determination of the term (5). 

If there be a leaſe for a year, and by conſent of both parties 
the tenant continue in poſſeſſion afterwards, the law implies a 
tacit renovation of the contract. They are ſuppoſed to have re- 
newed the old agreement, which was to hold for a year. But 
then it is neceſſary for the ſake of convenience, that, if either 
party ſhould be inclined to change his mind, he ſhould give the 
other half a year's notice before the expiration of the next or any 
following year: now this is a notice to quit in the middle of the 
year, and therefore not binding, as it is contrary to the agreement. 

As to the caſe of lodgings, that depends on a particular con- 
tract, and is an exception to the general rule. The agreement 
between the parties may be for a month or leſs time, and there 
to be ſure much ſhorter notice would be ſufficient, where the te- 
narit has held over the time agreed upon, than in the other caſe. 
The whole queſtion depends upon the nature of the firſt contract. 

ASHHURST, J.—There is no diſtinction in reaſon between 
houſes and lands, as to the time of giving notice to quit. It is 
neceſtary that both ſhould be governed by one rule. There may 
be caſes, where the ſame hardſhip would be felt in determining 
that the rule did not extend to houſes as well as lands; as in the 
caſe of a lodging-houſe in London, being let to a tenant at Lady- 
day to. hold as in the preſent caſe : if the landlord ſhould give 
notice to quit at Miehaeimas, he would by that means deprive 


(a) Tide Ree d. Jordan v. Ward, II. Bl. Rep. C. P. gr, (5) Ante, 54. 


I9 : the 
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the leſſee of the moſt beneficial part of the term, ſince it is noto- 1786. 


rious that the winter is by far the moſt profitable ſeaſon of the —— 
| IGHT 


year for thoſe who let lodgings. — 
BuLLER, J.—It is taken for granted by the counſel for the Dazzr. 


plaintiff, that the rule of law, which conſtrues what was for- 
merly a tenancy at will of lands into a tenancy from year to year, 
does not apply to the caſe of houſes, but there is no ground for 
that diſtinction. The reaſon of it is, that the agreement is a 
letting for a year at an annual rent; then if the parties conſent 
to go on after that time, it 1s a letting from year to year. This 
reaſon extends equally to the preſent caſe; an annual rent is 
here reſerved; and upon ſuch a holding it has been determined 
that half a year's notice to quit is neceflary. This doctrine was 
laid down as early as in the reign of Henry the Eighth (a). The 
moment the year began, the defendant had a right to hold to 
the end of that year; therefore there ſhould have been half a 
year's notice to quit before the end of the term, This gives rife 
to another objection in this caſe, upon the diſtinction between 
ſix months and half a year. 'The caſe in the Year-books requires 
half a year's notice; but here there is leſs than half a year's no- 
tice, and therefore it is bad on that ground alſo. 


() Judgment for the defendant, 


(a) 13 H. 8. 15. 6. (5) V. 2 Salk. 413. 
———— — — — —— — — 


CARTER againſt PEARCE, Adminiſtratrix Sc. of u. 
BIG Gs. 


Die LARATION for work and labour, and for money A co-cbüu- 


paid, laid out, and expended. 20k 8 


Pleas the general iſſue, except as to 21. 55s. and as to that a Ordinary 


tender by the defendant ; on both which, iſſues were joined. — — x 


This cauſe was tried at the laſt aſſizes at Sal/ybury before Car. a. c. 10. 
Flatham, Baron, when a verdict was found for the defendant, — 
ſubject to the opinion of the court, on a — nr 

Caſe —which ſtated, that the ſum of 2 J. 5s. was tendered to adminiſtra« 
the plaintiff by one Mod, who was one of the defendant's ſecu- Oy 
rities by bond in the eccleſiaſtical court for her duly adminiſter- 
ing the inteſtate's effects. 
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tlement ot 
their pa- 
rents, is 
good, And 
the cvidence 
of the father 
to prove 
their ſettle. 


CASES in EASTER TERM 


The queſtion for the opinion of the court is, Whether the ſaid 
Mood was a competent witneſs for the defendant ? 

Jelyll for the plaintiff, 

Gibbs for the defendant. 

The Court ſaid no queſtion could be entertained about the 
competency of Mod's teſlimony; and that if a creditor of the 
adminiſtratrix had been offered as a witneſs, (which was a 
ſtronger caſe,) there could have been no objection to his evidence 
being received. The bare poſſibility of an action being brought 
againſt a witneſs is no objectiou to his competency, And 

BULLER, J. added, that this was not like the cafe of bail, be- 
cauſe they are directly and immediately intereſted ; for if a ver- 
dict be given againſt the principal, the bail become immediately 
anſwcrable. 

In order to ſhew a witneſs intereſted, it is neceſſary to prove 
that he muſt derive a certain benefit from the determination of 
the cauſe one way or the other (a). Then in this caſe, ſuppoſing 
there were no aſſets, though the defendant would be anſwerable 
for the coſts, ſhe would not be liable on her bond to the eccle- 
ſiaſtical court. She is only bound to diſtribute the inteſtate's 
effects, and it does not appear in this caſe how ſhe has applied 
them. Judgment for the defendant, 


(a) Vide feſt. Bent v. Taler, 3 vol. 27. 


The KinG againſt The Inhabitants of BuckLteBuny, 


£ dap juſtices removed the paupers from Bucklebury to Brad- 
field by the following order : | 

&« Berks, to wit, To the churchwardens and overſeers of the 
& poor of the pariſh of Bucklebury in the ſaid county, and to the 
t churchwardens and overſcers of the poor of the pariſh of Brad- 
&« field in the ſaid county, and to each and every of them. 

Upon the complaint of the churchwardens and overſeers of 
te the poor of the pariſh of Bucllebury in the ſaid county of Berks, 
© unto us whoſe names are hereunto ſet, and ſeals affixed, be- 
« ing two of his majeſty's juſtices of the peace in and for the 
« ſaid county of Berks, and one of us of the quorum, that Eli- 
te zabeth Knott about five years of age, John Knott about two 


ment may be diſpenſed with, where his attendance canr.ot be procured, 


te fear 
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« years and a half old, and Sarah Knott about one year and a half 


« g/d, have lately come to inhabit in the ſaid pariſh of Buckle ——— 
4 The King 


« þyry, not having gained a legal ſettlement there, nor produce 


« any certificate, owning them to be ſettled elſewhere ;z and that Buck. 


« the ſaid Elizabeth Knott, John Knott, and Sarah Knott are 
« likely to be chargeable to the ſaid pariſh of Bucklebury ; we 
« the ſaid juſtices, upon due proof made thereof, as well upon the 
« examination of Elizabeth Knott their grandmother upon oath, as 
« otherwiſe, and likewiſe upon due conſideration had of the pre- 
« miſes, do adjudge the ſame to be true. And we do likewiſe 
« adjudge that the lawful ſettlement of them the ſaid Elizabeth 
« Knott, John Knott, and Sarah Knott, is in the ſaid pariſh of 
« Bradfield, in the ſaid county of Berks.” The order then pro- 
ceeded in the uſual form. | 

The ſeſſions on the appeal quaſhed the order of removal upon 
the merits, and ſtated the following caſe : 

The paternal grandfather of the three paupers, mentioned in 
the order of removal hereunto annexed, was at the time of his 
death a pariſhioner of, and ſettled in, the pariſh of Bradfeld. 
He left ſeveral children by his wife Elizabeth Knett, and amongſt 
others, Charles Knott, who went to the pariſh of Twickenham in 
the year 1777, where he married Sarah Slade, who dying about 
Chriſtmas 1784, Charles Knott brought the three paupers named 
in the order to Elizabeth Knott his mother, who was living in the 
pariſh of Bucklebury, the day of 1785, and told her (a) that 
they were his children; and deſired ſhe would take care of them, 
and told her he would ſend the money from time to time to pay 
for their maintenance. 'The paupers remained with Elizabeth 
Knott about fourteen weeks; at the end of which time Charles 
Knott her ſon not having ſent money ſufficient for their mainte- 
nance, and Elizabeth Knzitt, who had herſelf received pariſh re- 
lief, being unable to maintain them, they were removed by the 
annexed order of removal to the parith of Bradfie/d. 

The pariſh of Bradjfie/d appealed at the Midſummer Seſſions 
1785, being the next general quarter ſeſſions of the peace after 
the removal; but Charles Knzjt, who had left the paupers in the 
manner before mentioned with EU, Rt his mother, 
though he had been ſerved with a /ubpmra to give evidence by 
the pariſh of PBruck/cbury aſter notice of appeal ſerved upon them 
by the pariſh of Bradjield, nat appearing to give evidence, the 

(es) Vid. R. v. "The Inhabitants of F/ well, poſt, 3 vol. 707. 
6 appeal 
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appeal was lodged, and adjourned to the Michaelmas ſeſſions 


and it was recommended by the juſtices that the appellants and 
The King reſpondents ſhould endeavour at their joint expence to find the 


againſt 


Brex:x- ſaid Charles Knott, and have him at the next ſeſſions to give evi- 


BULKY. 


dence. 

The ſaid Charles Knott not appearing at the Michaelmas ſeſſions 
to give evidence, the appeal was not then heard, but was ad- 
journed to the next Ahipbany ſeſſions, : 

At the Epiphany ſeſſions 1786 the appeal came on to be heard; 
when the reſpondents proceeded (according to the practice of 
the ſeſſions) to ſupport the order of removal by the following 
evidence; 

They proved the paternal grandfather David Knott had his 

ſettlement at the time of his death in the pariſh of Bradfeld, 
and that the ſaid Charles Knott his ſon was born in the pariſh of 
Bradfeeld. 
They produced the regiſter of the marriage of Charles Knut 
with Sarah Slade, and alſo of the baptiſms of Z/;zabeth daughter 
of Charles and Sarah Knott, dated 15th May 1780, of ohn ſon 
of Charles and Sarah Knott, dated 16th December 1781, and of 
Sarah daughter of Charles and Sarah Knott, dated 21ſt December 
1783. | 

Charles Knott not being preſent to give evidence, it did not 
appear whether he had acquired any ſettlement or not ſubſequent 
to his derivative ſettlement, Charles Knott was not produced at 
all, and no evidence was given to identify the perſons named in 
the order, and delivered to Elizabeth Knott by Charles Knett, as 
the legitimate children of the ſaid Charles and Sarah Knott, ex- 
cept as aforeſaid, 

Wilſon, in ſupport of the order of ſeſſions, and againſt the 
original erder, contended, that the order of the juſtices was in- 
formal on the face of it. It appears that the paupers were nurſe 
children; and as ſuch, they ought not to have been removed 
without their father and mother, unleſs the order had ſtated that 
the parents were dead. Otherwiſe the children might be ſet- 
tled in a different pariſh from their parents, becauſe the father 
may have gained a ſubſequent ſettlement, which he could not 
communicate to them if this order had been unappealed from. 
It ſhould have ſtated that Bradfie!d was the laſt legal ſettlement 
of the father, and by conſequence the ſettlement of the chil- 
dren, Beſides, there could be no evidence to prove that they 


were 


IN THE TWENTY-SIXTH YEAR OF GEORGE III. 


* ſettled at Bradfield, but that which would have proved that 
— gained ſuch a ſettlement there in right of their father. 
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1 . The K 
Another objection ariſes on the face of this order, that it was ING 


againſt 


grounded on the examination of the grandmother, and not on that Bvexr x- 


ol the father, which ought to have been heard before the juſtices 


der. 3 
_— this appeal came before the ſeſſions, the father did not 


ither was there any other evidence produced, but that 

2 to „ the identity of theſe children, 
or that the father had not gained a ſubſequent ſettlement. cara 
fore the ſeſſions were well warranted in rejeCting this, becau e 
not the beſt evidence which the ſubjeCt afforded, 

The other ſide was ſtopped by th 

The Court, who were clearly of opinion that there was no ob- 
jection to the competency of this evidence (a). And as to the 
other point, that it was incumbent on the pariſh of Bradſield to 
have ſhewn that the father had gained a ſubſequent ſettlement. 

Order of Seſſions quaſhed. 


Original order confirmed. 
(a) Vide R. v. Inhabitants of Creech St. Michael's, Burr. Set. Caſes, No. 2 38. 


TixnDaL and Others againſt Brown. 


NDORSEES of a promiſſory note againſt the indorſer. 
] This cauſe firſt came on to be tried at the Sittings after 
Eaſter term 1785, before Lord Mansfield at Guildhall, when the 
jury found a verdict for the plaintiffs. On a motion for a new 
trial in laſt Trinity term, the facts appeared to be theſe; that 
on the 21ſt of Augigſt 1784 the note in queſtion was made by 
one Donaldſon for 35 I. payable ſix weeks after date; that on the 
th October 1784, the day on which the note became due, al- 
lowing for the three days grace, one Howell (the plaintiff's 
clerk) called on Donaldſon at ten in the morning, and, not find- 
ing him at home, he left word that the note was due, and de- 
fired Donaldſon would ſend for it at his maſter's where it lay, 


and take it up; that on the next day, Wedneſday the 6th of 


October, he called again on Donald/en, who told him he would 
take it up that day within the banking hours, which were from 


cent by the drawer of a promiſſory note, or acceptor of a hill of exchange, is a queſti 


9 to 


on of law, 


BURY. 


Wedneſday, 
May 10th. 


If the holder 
give time to 
the acceptor 
of a bill, 
or drawer of 
a note, after 
it has been 
diſhonour- 
ed, the in- 
dorſer is 
diſcharged. 
Notice of a 
ill of ex 
change, or 
promiſſory 
note, being 
diſhonour. 
ed, muſt 
come from 
the holder. 
What is rea- 
ſonable no- 
tice to the 
indorſer of 
'NON- pay = 


— — 2 == . - * 1 
1 36 E 4 EF 5 ts $ 
ah © - ® ag, 4m 2 3 — —_ m_ 7 8 * > * - 2 W p [ 
* pd A * op, % * — — * 4 * - ” . . 
a - » 1 8 4 


2 


. 
8 


— — 
— 
Mk — 
— —— — RA 
. * 
+ * 


1786. 9 to 4 o'clock; that the note not being taken up that day, he 


CASES ix EASTER TERM 


called again on Dona/d/on on Thurſday the 7th, and not ſinding 


him at home, he was ſent to the defendant Brown to tender the 
note, who refuſed to pay it, ſaying the plaintiffs had made it 
their own. Donaldſon proved at the trial that immediately on 
his parting with Heuvel on M. edneſday the 6th, he went to 
Brown's houſe, and not finding him at home he left a meſſage 
with his wife that the note was due, that he ( Donaldſon ) could 
not pay it, and deſired that Brown would take it up, adding that 
he would make it good to him. 

All the parties lived at Briſtal within twenty minutes walk of 
each other. 

Aſter argument by Lee and Morgan, for the plaintiſfs, and 
C:wper and Baldwin for the defendant, the court delivered their 
opinion to the following effect. 

Lord MaxsFIELD, Ch. J. On full conſideration, I am now de- 
cidedly of opinion that there ought to be a new trial. It is of 
great conſequence that this queſtion ſhould be ſettled. Cer- 
tainty and diligence are of the utmoſt importance in mercantile 
tranſactions. It is extremely clear that the holder of a bill, when 
diſhonoured by the acceptor, muſt give reaſonable notice to the 
drawer or indorſer. What is reaſonable notice is partly a 
queſtion of fact, and partly a queſtion of law. It may depend in 
ſome meaſure on facts; ſuch as the diſtance at which the partics 
live from each other, the courſe of the poſt, & c. But wherever 
a rule can be laid down with reſpect to this reaſonableneſs, that 
ſhould be decided by the court, and adhered to by every one for 
the ſake of certainty. I cannot form to myſelf an idea of the 
ground on which the jury went in giving this verdict. - Did they 
conceive the rule to be that the holder might delay giving notice 
for two days, or what other time did they mean to allow him? 
Here an earlier notice might certainly have been given, as all the 
partics lived within twenty minutes walk of each other. The bill 
was diſhonoured on the 5th, the clerk ſaw the maker on the 
6th, and gave him time during the banking hours of that day: 
and the plaintiffs did not go at 4 that afternoon, but waited till 
the next day. It has been held (a) that where the party liable 
does not live in the ſame place, the holder muſt write by the 
next poſt after the bill is diſhonoured, It was well obſerved by 
the counſel that the juries were obſlinate in the caſe of Maca, 
and Hall (5), where they ſtruggled fo hard, in ſpite of the 

e) Vide Drug), 457, ; (4) Tr. 22 Ceo. 3. F. R. 
Opinion 
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opinion of the court, to narrow the rule, that they held you muſt 
in certain caſes demand payment on a banker's draft within an 
hour. Here the ſtruggle is to give a greater latitude than is ne- 
celſary. It was once doubted (a) whether notice within fourteen 
days was not ſufficient, For the ſake of diligence and certainty, 
I am of opinion that there ſhould be a new trial. 


WiLLEs, J.—I agree that there ought to be a new trial. 


New credit was given to the maker on the 7th; the plaintiff's 
clerk went firſt to Donald/on to demand the bill of him, and after 
that they ſent it to the defendant. As to the notice, I cannot 
conſider the notice given by the maker equal to that given by 
the indorſcr, The plaintiffs have not ated with legal dili- 
gence. : 

AsSHHnursT, J.—lt is of dangerous conſequence to lay it down 
as a general rule, that the jury ſhould judge of the reaſonable- 
neſs of time. It ought to be ſettled as a queſtion of law, If 
the jury were to determine this queſtion in all caſes, it would be 
productive of endleſs uncertainty. The next day at the moſt is 
as long as is neceſſary in a caſe circumſtanced like this. If the 
parties live at a ſmall diſtance, this is ſufficient time; if at a 
greater, they ſhould write by the next poſt. , Notice means 
ſomething more than Enow!ledge ; becauſe it is competent to the 
holder to give credit to the maker. It is not enough to ſay that 
the maker does not intend to pay, but that he (the holder) des 
nat intend to give credit. In the preſent caſe there is no notice 
for the party ought to know whether the holder intends to 
give credit to the maker, or whether he intends to reſort to the 
indorſer. 

BULLER, J. The numerous caſes on this ſubiect reflect great 
diſcredit on the courts of her. They do infinite miſchief 
in the mercantile world ; and this evil can only be remedied by 
doing what the court wiſhed to do in the caſe of Metcalf and 
Hall; by conſidering the reaſonableneſs of time as a queſtion of 
law and not of fact. Whether the poſt goes out this or that day, 
at what time, c. are matters of fact: but when thoſe facts are 
eſtabliſhed, it then becomes a queition of law on thoſe facts, 
what notice ſhall be reaſonable. 

As to giving time; the holder does it at his peril, And that 
circumſtance alone would be ſufficient to decide this caſe. For in 


(a) V. Pall. N. P. 274 276. 
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TinDAL 


againſt 
BOW N. 


| no caſe has it been determined that the indorſer is liable after th, 
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holder of the note has given time to the maker. 

With reſpect to notice, I concur in the opinion which has been 
given by the court, and particularly for the reaſon given by my 
brother 4A/bhurſf. The purpoſe of giving notice 15 not merely 
that the indorſer ſhould know the note is not paid, for he iz 
chargeable only in a ſecondary degree; but to render him liable, 
you muſt ſhew that the holder looked to him for payment, and 
gave him notice that he did ſo, A caſe might eaſily be put, 
where the indorſer might have notice from the holder, and yet 
would not be liable; as if in the preſent caſe the holder had 
written a letter to the indorſer, containing the circumſtances 
which have been given in evidence, the indorſer would hay: 
been diſcharged ; becauſe it would have amounted only to this, 
« the note made by Donaldſon, and indorſed by you, is not paid, 
« and I have given credit to Donaldſon till to-morrow.” Though 
there is no preſcribed form of this kind of notice, yet it muſt 


import that the holder conſiders the indorſer as liable, and ex- 


pes payment from him, that he may have his remedy over by 
an early application: then it becomes his buſineſs to take up 
the note. But notice of having given credit to the maker will 
diſcharge the indorſer. 'The notice by another perſon to the in- 
dorſer can never be ſufficient ; but it muſt proceed from the 
holder himſelf, 

The rule for a new trial being made abſolute, 

This cauſe was heard a ſecond time before Buller, J. at the 
Sittings at Guildhall, after laſt Hilary Term, when, in addition to 
the evidence given on the former trial, one Weeks, the deſen- 
dant's attorney, was called, who ſwore, that in a converſation 
which he held with Denald/on, on Thurſday the 7th of Ofober, 
concerning the note in queſtion, Donaldſan told him he was that 
moment come from Brown's, where he had left a meſſage with 
Mrs. Brown, deſiring her huſband to take up the note; that the 
reaſon why he was ſo exact as to the particular day, and the ex- 
preſſion made uſe of by Donalilſon, was becauſe he kept a minute 
of all his tranſactions; that his minute was confirmed in this re- 
ſpect by his memory; and beſides that, at a meeting between 
tue parties before the action was brought, this fact was admit- 
ted on both ſides. . 

This jury, which was a ſpecial one, likewiſe found for the 
plaintiſſs. 
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Cowper having moved this term for a new trial, on the ground 1786, 
that this was a verdict againſt law, „ 
Erſkine now ſhewed cauſe, and admitted that it was not now " — L. 
to be diſputed that what ſhould be conſidered to be a reaſonable ok. 
time was a queſtion of law; but contended that in this cafe the 
plaintiffs had uſed due diligence, and had given the defendant 
notice within a reaſonable time. 'That Donaldſon ought to be 
conſidered as the agent of the plaintiffs for the purpoſe of giving 
notice to the defendant, That there was a contradiQtion as to 
the time when this notice was firſt given to the defendant, he- 
ther on the 6th or 7th of Oclober, which contradiction aroſe 


OBEY. 
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; from the teſtimony of Weeks, who was not produced at the for- 
: mer trial; and that circumſtance might have afforded the jury 
) ſome room for ſuſpicion ; but this was a point proper for the de- 
. termination of the jury, who had decided it. That, at all events, 
the court ſhould be extremely cautious in granting a third trial; 


particularly as the ſum in litigation was ſo ſmall. That in Met- 
calf and Hall, which involved a fimilar queſtion, the court had 
refuſed to grant a third trial. 
The counſel on the other ſide were ſtopped by 
The Court, who referred to their former deciſion, and added, 
that even if the application had been made to the defendant on 
the 6th, it would have been too late, becauſe the plaintiffs had 
given credit to the drawer. 'That though it was true in general 
that the court would refuſe to grant a new trial when the ſum in 
litigation was ſmall, yet that rule did not apply where a verdict 
had been given againſt law. That the reaſon why the court re- 
fuſed granting a third trial in the caſe of Metcalf and Hall was 
becauſe the plaintiff had proved his debt under a commiſſion of 
bankrupt, which had iſſued againſt the drawees of the bill be- 
tween the time of the verdict and the motion for a new trial. 
Rule abſolute (a). 
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(a) On the third trial a ſpecial verdict was found, containing the fame facts, on 
which the Court gave judgment for the defendant; and that judgment was afterwards 
unanimouſly affirmed in the Exchequer Chamber, P. 2 vol. 186. 
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Wedneſday, 
May 10th. 


An officer 
appointed 
by govern- 


ment, treat- 


ing as an 
agent for 
the public, 
is not liable 
to be ſued 
upon con- 
tracts made 
by him in 
that capa- 
city. 


TEASES in EASTER TERM 


MaAcBEATH againſt HALDIMAND. 


TH IS was an action upon promiſes againſt the defendant, 
agent, for work and labour, &c. 

Plea—the general iſſue. 

The cauſe was tried at the Sittings after laſt Hilary Term be. 
fore Buller, Juſtice, when a verdict was found for the defen- 
dant by the direction of the Judge. 

Upon a motion for a new trial by Cowper, the following fads 
appeared from the report ; 

In the vear 1779 the defendant, being Governor of Quebec, 
appointed Captain Sinclair to the command of a fort called 
Michilimakinac, ſituated upon the lake Huron, in the province of 
Canada, 

On the 19th Augyft 1779, the defendant tranſmitted certain 
inſtructions to Sinclair reſpecting the government of the fort, in 
which he ſaid, 

“ You are to pay great attention to the Indians reſorting to 
« Michilimakinac, or furniſhed with neceſſaries from thence. 
% Endeavour to preſerve them in good humour; and attach 
« them by every means in your power to the king's intereſt.” 

In a further part of the ſame inſtructions, he added, 

« You will draw bills of exchange for defraying the contin- 
ce gencies incident to that poſt in the manner practiſed by Major 
& De Peyſter, (an officer on whom that command had been be- 
« fore conferred,) taking care to moderate and reduce thoſe ex- 
« pences, as far as can be done without injuring the king's ſer- 
« vice. 

For ſome time Sinclair employed one Grant to diſtribute pre- 
ſents among the Indians, and to procure military ſtores, c. for 
the uſe of the garriſon ; and, to defray theſe and other expences, 
drew bills of exchange upon the governor, according to his in- 


ſtructions. When theſe accounts came to the defendant, he 


made objections to ſeveral of the articles as unneceſſary and ex- 
orbitant; and ſoon after recommended the plaintiff to Sinclair 
by a letter dated the 16th ſay 1782, of which the following is 
an extract; 

Upon an examination of the accounts accompanying your 
late draughts, for expences incurred at 7ichilimakinac, the 
articles 
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articles are in general charged at prices exceeding all bounds 
« of moderation. 

« Upon the compariſon of the prices made here, the advan- 
te tage taken of the neceſſities of the crown by the traders at 
« Michilimakinac is ſhamefully obvious; and it is more ſo in the 
« account of Mr. Grant, who appears to be an agent for go- 
« yernment, than in any other particular. | 

« Perſuaded that you have ſupplied your wants from thoſe 
« traders in whom you have had the greateſt reaſon to confide, 
« I find there is but little to be expected from any of them res 
« ſiding at that poſt ; which induced me to make enquiry if any 
« perſon could be ſound here more worthy of the public confi- 
« dence. A Mr. Macbeath, who will deliver this letter, and 
ho has juſt made application for a paſs, was mentioned to 
« me as a man of known and eſtabliſhed integrity; and, upon a 
« more particular enquiry, I find that he has always, both here 
« and in the upper country, merited that character. I have pro- 
« poſed to him to ſupply the crown with ſuch quantities of In- 
« dian corn and greaſe as may be wanted for the neceſſary pur- 

« poſes at that poſt ; and likewiſe all other articles which ſhall 
« occaſionally be wanted in the engineer department, which he 
« has undertaken to do for 10 J. per cent. on the market prices at 
« the place; (coſts and charges); ; a profit which appears to be 
60 reaſonable, inaſmuch as it is greatly under that hitherto 
« charged,” | 

(After ſome orders given relative to the plaintiff,) 

« Theſe inſtructions, and all others that concern the intereſt of 
the crown, I am perſuaded that you will chearſully give him.” 

A letter from the defendant to the plaintiff, dated Maj 17th, 
1782 

1 Haring th thought it fit to direct Lieutenant Governor Sin- 

&« c/air, commanding the poſt of Michilimalinac, to employ you 
« in ſupplying ſuch quantities of corn and greaſe, and all othet 
« articles, as ſhall be wanted for the uſe of the crown at that 
« poſt, in conſequence of your offer to furniſh the ſame at the 
« rate of 10 /. per cent, on the coſts and charges here and to 
« Michilimakinac, for all articles (corn and greaſe excepted), 
« and theſe at the ſame rate where they ſhall be purchaſed, for- 
« which ſufficient vouchers are to accompany your accounts, 
« you are therefore hereby directed to make applications from 
« time to time to Lieutenant Governor Sinc/air for ſuch direc- 
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« tions, information, and aſſiſtance, as will beſt enable you to 
« execute that buſineſs to the greateſt advantage for the public 
« intereſt, as your continuing in this employ will entirely depend 
« upon your conduct therein.“ 

Several ſpecial orders were proved from Sinclair to the plaintif 
for ſupplying particular articles, amongſt which was the follow. 
ing, dated 1ſt of Auguſt 1782 

« You will be pleaſed for the future, without any requiſitions 
« in form, to provide for the different ſervices of the poſt, in the 
«© manner leaſt expenſive to government, and {till equal to the 
« necellitics of the different departments.” 

In purſuance of theſe orders the plaintiff furniſhed articles to 


a conſiderable amount. But when his bills, at the top of which 


was prefixed * Government debtor to George Macbeath for ſundries 
paid by order of Lieutenant Governor Sinclair,” were ſent to the de- 
fendant at Quebec, he made objections to ſeveral of the articles 
as being unreaſonable, and furniſhed contrary to ſubſequent in- 
ſtructions. | 

Aftcrwards, on the 2d of July 1784, Matheus (the defendant's 
ſecretary) wrote the following letter to Meſſrs. Dobie and Forſyth, 
who were agents for the bill-holders; 

« T am commanded by his Excellency General Haldimand to 
« acquaint you, that, in confequence of inſtructions from the 
« Loris Commiſſioners of his Majeſty's treaſury, in anſwer to a 
&« repreſentation made by him to their lordſhips, concerning the 
&« bilis drawn upon him by Licutenant Governor Sinclair in the 
& year 1782, Which he thouglit it neccflary to refuſe payment 
« of, his Excellency, in conformity with the offer which he 
made to the holders of the {aid bills in the year 1782, is ſtill 
« willing to pay ſuch parts of the charges, for which the ſaid 
« hills were drawn, as at that time appeared upon examination 
« to be reaſonable.” i 

(After ſtating the amount of goods furniſhed for the engineer 
department to the value of 9266 /. 5 5. 12 d. which the governor 
was willing to pay, the letter proceeded thus,) 

% His Excellency will alſo pay for all the goods or utenſils 
« furniſhed for the engineer department, ſo far as they ſhall ap- 
« pear to be charged at reaſonable prices, to be aſcertained by 
« merchants appointed for that purpoſe by his Excellency and 
« the holders of the bills. And he will further pay for the la- 
4 bour, fo far as the accounts thereof ſhall appear to be proper- 

2 « ly 
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« ly vouched. But with regard to the charges for the hire of 
« horſes and carts, his Excellency, from the exorbitance of the 
« charge, will have nothing to do therewith, leaving neverthe- 
« leſs to the complainants to take ſuch methods to procure re- 
« dreſs therein, as they ſhall think proper. 

« With reſpect to the Indian department, his Excellency will 
« pay ſuch part of the articles as compoſe the accounts, for 
« which the bills were drawn, as were not purchaſed contrary to 
« his orders to Lieutenant Governor Sinclair dated 22d Augnſt 
« 1781, and except alſo for the articles furniſhed by Lieutenant 
« Governor Sinclair himſelf, which his Excellency will not pay, 
« as they were received from the Indians, in expectation of being 
« yell repaid by the preſents, which they afterwards received 
« from the king's ſtores, | 

(The letter then ſtated the account of Jidian expences amount- 
ing to 12,715 J. 9.5. 10 d. and concluded by ſaying,) 

« You will thereſore ſee by the foregoing ſtate, that the ſum 
« propoſed by his Excellency General Haldimand to be imme- 
« diately paid, amounts to 21,981 J. 145. 11; d. New York cur- 
© rency.” | | dank nd 

The bills which Sie drew in favour of the plaintiff were 
drawn on the defendant as Governor and Commander in Chief. 

The plaintiff finding that all theſe bills drawn by Sinclair, and 
indorſed by himſelf, which were to a much greater amount than 
the above-mentioned ſum, would not be accepted by the defen- 
dant, received a partial payment from him, with a proviſo, that 
it ſhould not prejudice his claim for the remainder ; to recover 
which was the object of the preſent action. 

The plaintiff remained in his poſt till 1785. 

It was acknowledged at the trial, and in court, that all the ac- 
counts had been ſubmitted to a board of officers by the defendant, 
for them to examine and report what charges ought to be al- 
lowed, and that the ſum adjudged. by them to be due, which 


fell very ſhort of the plaintiff's demand, had been paid by the 


Treaſury, 

BuLLER, Juſtice, after reporting the above facts, ſaid, that 
he had been of opinion at the trial, that, the goods in queſtion 
having been ſupplied for the uſe of government, and the defend- 
ant not having perſonally undertaken to pay, the plaintiff, ought 
to be nonſuited. That it appeared to him that the plaintiff 
had acted with the defendant ſolely in the character of comman- 
der in chief, conſidering him as the agent of government. 
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That all the letters imported it to be a tranſaction on the part of 


— government: and that the accounts confirmed it. But the plain. 


Mac- 
BEATH 
againſt 
Hart Di- 
MAND, 


tiſf's counſel appearing for their client when he was called (a), 
he left the queſtion to the jury, telling them that they were 
bound to ſind for the defendant in point of law. And upon 
their aſking him whether, in the event of the defendant's not 
being liable, auy other perſon was, he told them that was no 
part of their conſideration: but, being willing to give them any 
inſormation, he added, that he was of opinion that, if the plain- 
tiff's demand were juſt, his proper remedy was by a petition of 
right to the crown. On which they found a verdict for the de- 
fendant. ; 

The 1ute for #368 (Sk a new trial was moved for on the miſ- 
direction of the judge upon two points. 

iſt, That the defendant had by his own conduct made himſelf 
perſonally liable, which queſtion ſhould have been left to the 
jury. 

2dly, That the piaintiff had no remedy againſt the crown by a 
petition of right, on the ſuppoſition of which the jury had been 
induced to give their verdict. 

Lord MAN$FIELD, Ch. J. 

Now declared, that the court did not feel it neceſſary for them 
to give any opinion on the ſecond ground. 

His Lordſhip ſaid, that great difference had ariſen ſince the 
Revolution, with reſpect to the expenditure of the public money. 
Before that period, all the public ſupplies were piven to the king, 
who in his individual capacity contraCted for all expences. He 
alone had the diſpoſition of the public money. But ſince that 
time, the ſupplies have been appropriated by parliament to parti- 
cular purpoſes, and now whoever advances money for the public 
ſervice truſts to the faith of parliament. 

That according to the tenor of Lord Szmers's argument (6) in 
the Bankers' caſe, though a petition of right would lie, yet it 
would probably produce no effect. No benefit was ever derived 
from it in the Bankers'caſe; and parliament was afterwards obliged 
to provide a particular fund towards the payment of thoſe debts(c), 
Whether however this alteration in the mode of diſtributing the 


(a) Vid. Wirtins v. Toxvers, poſt. 2 vol. 281. 

(5b) Vid. 11 State Trials 159. 

(c) The Star. 12 & 173 FF. 3. c. 12. 4 15. provides, that in lieu of the annuities 
granted to the hankers and all arrears, the hereditary exciſe ſhall, after the 26 Decem- 
ber 1701, be charged with annual ſums equal to an intereſt of 3 Fer cent. till redeemed 


hy payment of one moiety ot-the principal ſums, 
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ſupplies had made any difference in the law upon this ſubject, 
it was unneceſſary to determine; at any rate, if there were a 
recovery againſt the crown, application mult be made to parlia- 
ment, and it would come under the head of ſupplies for the 
year. 

Bearcroft and Bower ſhewed cauſe. 

They allowed that a perſon, acting in a public ſituation codes 
government, might by his own conduct make himſelf perſonally 
liable for contracts, for which, from the nature of his office, he 
would not otherwiſe be anſwerable, But the plaintiff ſhould 
make out a very ſtrong caſe, in order to induce the court to be- 
lieve that ſuch was the agreement. As if a perſon, reſiding at 


a diſtance abroad, abſolutely refuſed to treat with the govern- 


ment, but choſe rather to rely upon the perſonal ſecurity of the 
Governor, who was upon the ſpot, and who was willing to treat 
upon thoſe conditions. But, they contended in this caſe that 
the defendant had acted avowedly as the agent of government, 
and did not intend to make himſelf perſonally reſponſible. 

But conſidering this even as a common tranſaction between 
private parties, apart from public conſiderations, which would 
weigh in this caſe; the plain queſtion would be, to whom was 
the credit given ? It appears upon the face of it not to have been 
given to the defendant. 'The goods furniſhed were not for his 
uſe, and ſo the plaintiff knew. The defendant's letter to the 
plaintiff, when he was appointed to the poſt, expreſsly men- 
tions that they were for the uſe of the crown. 'The orders given 
by the defendant were in the quality of governor, and therefore 


the plaintiff muſt be taken to have contracted with government, 


It is no anſwer to ſay, that the bills were drawn on the defen- 
dant, for that is the common courſe of buſineſs: And the letter 
from Mathews, the defendant's ſecretary, ſpeaks of an applica- 
tion to the treaſury, which ſhews that it could not be conſidered 
as a perſonal demand on the defendant. 

Suppoſing the defendant in the ſituation of a private ſteward, 
if it be notorious that the orders are given by him for his em- 
ployer, and that he acts merely in the capacity of an agent, that 
is ſuſſicient to ſhew the nature of the tranſaction, and to whom 
the credit has really been given. 

In ordinary dealings, where it is a matter of doubt to whom 
the credit has been given, the queſtion has frequently been de- 


cided by having recourſe to the creditor's books, or by producing 
N 3 his 
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1726. his bills, and ſeeing whom he himſelf has debited, In this in- 
—— ſtance the plaintiff has debited government. 


NMAc- 
SEAT H 


againſt 


Hatnt- 


AN. 


Another circumſtance is here diſcloſed, which decides as to 
whom the plaintiff gave the credit; for he firſt applied for pay. 
ment to the "Treaſury, and on their refuſal had recourſe to the 
defendant, which manifeſtly proves that he conſidered govern. 
ment as his debtor. 

They then mentioned the cafe of General Burgoyne, againſt 
whom a bill was filed in Chancery for a ſpecific performance of 
a contract ſor the ſupply of artillery carriages in America. Lord 
Thurlow, Chancellor, ſaid, that there was no colour for the de- 
mand as againſt the defendant, who ated only as an agent for 
government, and diſmiſſed the bill with caſts. His lordſhip 
alſo made the ſame obſervation which the learned judge made 
in this cauſe, that the plaintiff had his remedy againſt the crown 
by petition of right. 

Comper, Law, and Adam, in ſupport of the rule, contended 
that the evidence which was produced at the trial was ſuch as 
ought to have been left to the jury to determine, whether the 
defendant had not made himſelf perſonally liable. 

In general, a commanding ofhcer is not anſwerable for ſtores 
and other articles furniſhed notoriouſly for the ute of govern- 
ment, but there is no doubt that he may become ſo by his own 
conduct, Here the plaintiſf was directed by the defendant to 
obey the orders of Licutenant Governor Sinclair. Every article 
which he furniſhed was in obedience to Sin-/air's commands; 
and Sinclair himſelf was inſtructed to draw bills for the payment 
of thoſe articles, not on the government, or on any official pay- 
maſter, which would have afforded i ſtrong preſumption in diſ- 
charge of the defendant's liability, but his orders were to draw 
on the defendant himſelf. 

The partial payment, which was afterwards made, was under 
the ſpecial directions of the defendant, who, throughout the 
whole tranſaction, exerciſed his own diſcretion as to which 
part of the charges ſhould be allowed, or rejected. The de- 
fendant's own conduCt therefore has made him perſonally 
liable. 

Diſtance of place and fituation code alſo have been a reaſon 
with the plainuT for giving the defendant perſonal credit; for 
the parties being removed ſo far from the ſcat of government at 
home 


- 
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home, there was no other perſon to whom the plaintiſf would 


ſo naturally look for payment as the defendant himſelf. 

The production of the letters at the trial was an additional 
reaſon for leaving the queſtion to the jury, whoſe province it was 
to determine the import of them. 

In an action brought againſt General Burgoyne to recover a 
ſum of money due to the plaintiff as provoſt marſhal, the defen- 
dant having promiſed that he ſhould be paid at the ſame rate as 
the provoſt marſhal under General Howe had been, a ſimilar ob- 
jection to the preſent was ſtarted on the trial by Lee againſt the 
legality of the action, but Lord Mansfield reſuſed to non-ſuit the 
plaintiff; upon which he went into his caſe, and it afterwards 
appeared in the courſe of the enquiry that the plaintiff's demand 
had been ſatisſied. From this it is evident that his lordſhip 
thought that a commanding officer might make himſelf liable, 
and that whether he had, or not, was a proper ſubject for the 
enquiry of a jury. 

Taking this to be the caſe of a factor reſiding abroad, who 
tranſacts buſineſs for his principal in Zngland ; if the former 
had undertaken in the ſame manner that the defendant has done 
in this caſe, he would have made himſelf perſonally liable, ſince 
they may both be bound. 

Suppoſing that the articles furniſhed were for the uſe of go- 
vernment, that will not vary the queſtion. A maſter of a ſhip 
who contracts for neceſſaries for the uſe of the ſhip is perſonally 
liable, though he be known at the time not to be the owner (a). 
At all events, if there be any difference between this caſc and 
that of agent and principal to which the preſent is likened, yet 
every agent who perſonally undertakes cannot diſpute his liabi- 
lity. 

The whole queſtion therefore ſhould have been left to the 


jury, whoſe conduct proved that they entertained doubts upon. 


it, till they were informed that the plaintiff had his remedy 


againſt the crown. 
But if there be no remedy in the' form of a petition of right 


againſt the crown, on account of the appropriation of the ſup- 
plies ſince the revolution, and the public is to be conſidered as 
the real debtor, then there was no other perſon, againſt whom 
this demand could ſo properly be urged, as againſt the defend- 


(a) Cnop. 639. 
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1786. ant, who repreſented and acted as oſtenſible agent for the pub. 
. no in this tranſaction. 


Mac- Lord MaxsFELD, Ch. J. 


BEATH 


againſt 'The only queſtion before the Court is, whether the defendant 

cue be liable or not in this action? If he be, the plaintiff muſt reco. 
ver; if not, no conſideration reſpecting the plaintiff's remedy 
againſt any other party can induce the Court to make him 
ſo. 

There is no colour to ſay that he is liable in his character of 
commander in chief. 

In a late caſe which was tried before me, where one Savage 
brought an action againſt Lord North, as firſt lord of the trea- 
ſury, in order that he might be reimburſed the expences which 
he had incurred in raiſing a regiment for the ſervice of govern- 
ment, I held that the action did not lic. 

So in another caſe of Lutterlob againſt Halſey, which was an 
aclion brought againſt the defendant, who was a commiſſary, for 
the ſupply of forage for the army, and by whom the plaintiff 
had been employed in that ſervice, the commiſſary was held not 
liable, | 

In the preſent caſe it was notorious that the defendant did 
not perſonally contract; the plaintiff knew, at the time that 
he furniſhed the ſtores, that they were for the uſe of go- 
vernment; and he afterwards made government debtor in his 

bills. 

But it has been urged that the defendant made himſelf 
liable after the debt was contracted. In my opinion there is 
no ground for ſuch an argument: The evidence does not war- 
rant it. 

Then it was objected, that whether the defendant had made 
himſelf liable or not was a queſtion which ought to have 
been left to the jury to decide. But there was no evidence 
which was proper for their conſideration ; for the evidence 
conſiſting altogether of written documents and letters which 
were not denied, the import of them was matter of law and 
not of fact. Therefore I am of opinion that the verdict ſhould 
ſtand. 

WiLLEs, J. I think, under all the circumſtances of the pre- 
ſent caſe, that the defendant is not perſonally liable, The 
goods were furniſhed for the uſe of the crown; government 
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was made debtor; and all the letters ſpeak of the tranſaction as 1786. 
having been conſidered in that light, Then if the defendant ———» 
were liable, his perſon and property would be ſubject to an ex- , ___ 
* ecution, and he muſt afterwards apply to government for a re- again 
© ijmburſement, which would be no ſatisfaction to him for the in- * . 
| | convenience he had been put to. 
The letter from the defendant's ſecretary ſhews that what he 

Aid was under the direction of government, and that the fund, 

| out of which the plaintiff was to be paid, was the treaſury. And 

& though I conſider the faith of government as pledged for the 1 

bi acts of the defendant, yet I cannot conſider him as perſonally 1 

anſwerable. 


yernment was made debtor; and it is evident that the plaintiff 
looked to them for payment: for he firſt made application to 
the treaſury, and his demand againſt the defendant was only 
an after-thought, when he found he could not obtain the money 
in any other way. Then it ſeems to me that there is nothing 
in this tranſaction to fix the defendant, or to ſhew that the 
plaintiff conſidered him as his debtor at the time that the credit 
was given. 

Great inconveniencies would reſult from conſidering a gover- 
nor or commander as perſonally reſponſible in ſuch caſcs as the 
preſent. For no man would accept of any office of truſt under 


: 7 

As to the objection that this ſhould have been left to the 1 
N jury, it is deciſive that this queſtion comes before the Court on 3 
* a motion to ſet aſide the verdict, and not a nonſuit. There was A 
no other evidence but letters, which were before the jury, and 1 
| the judge had a right to give his opinion upon them The con- 4 
ſtruction of deeds is a matter of law, but that of letters is pro- Y 

per for the conſideration of the jury. I 
ASHHURST, J. In great queſtions of policy we cannot argue I 

from the nature of private agreements. But even in theſe caſes þ 

the queſtion muſt be, what was the meaning of the parties at Y 

the time of entering into the contract ? N 

A perſon acting in the capacity of an agent may undoubtedly 3 
contract in ſuch a manner as to make himſelf perſonally liable; 1 

NJ 

and that brings it to the true queſtion here, namely, whether, 3 
from any thing that paſſed between the parties at the time, it ' 

was underſtood by them that the plaintiff was to rely upon the | 1 
perſonal ſecurity of the defendant? But nothing appears from 4 

the evidence in this caſe to warrant ſuch a concluſion. Go- 4 
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1786. government upon ſuch conditions. And indeed it has fre. 
——- quently been determined that no individual 1s anſwerable for any 

_ engagements which he enters into on their behalf. 

againſt There is no doubt but the crown will do ample juſtice to the 
. plaintiff's demands if they be well founded. 

BuLLER, J. I do not agree with my brother Willer as to the 
conſtruction of letters. If they be written in ſo dubious a man. 
ner, as to be capable of different conſtructions, and can be ex. 
plained by other tranſactions, the whole evidence muſt be left to 
the jury to decide upon; for they are to judge of the truth or 
falſchood of ſuch collateral facts which may vary the ſenſe of the 
letters themſelves : but if they be not explained by any other 
circumſtances, then, like deeds or other written agreements, the 
conſtruction of them is a mere matter of law, 

In what character then, as appears from theſe documents 
did the defendant act throughout this buſineſs ? It is true that he 
gave the orders to Sinclair, and that every thing which the plain. 
tiff did was purſuant to directions from the latter, whom he was 
inſtructed to obey ; but theſe orders did not flow from the de- 
fendant in his own perſonal character, but as governor and agent 
for the public; and fo the plaintiff himſelf conſidered it. And 
in any caſe where a man acts as agent for the public, and treats 
in that capacity, there is no pretence to ſay that he is perſonally 
liable. 

Rule diſcharged (a). 


(a) Unwin v. WWalſcley, fol. 674. & P. 


ei 8 
— SPROAT againſt MATTHEWS, 


— U PON ſhewing cauſe why the nonſuit entered in this caſe 
change was ſhould not be ſet aſide and a new trial granted, the facts 


— te- as they appeared by the report were as follows: This was an ac- 


. 3 7 tion by an indorſee of a bill of exchange againſt the acceptor. 

ondon : 

confignor of The bill was drawn on the defendant, and was made payable 

goods living 

abroad; and, on its being preſented for acceptance, 4. ſaid, he could not then accept, becauſe lie 
did not know whetner the ſhip would arrive at London or Briſts!. B. the holder of the bill agreed to 

leave it for ſome time, reſerving the liberty of proteſting it for non-acceptance from that day, in 

caſe A. did not accept: On a ſecond application A. ſaid, the bill would be paid ever if the ſip tvere 

; 3 This is only a conditional acceptance, depending on two events, of the ſhip's arriving at Len- 
*n, or being loſt, And HB. having the liberty of refuſing ſuch conditional acceptance precludes 


bimſcit from recovering againſt -A. by afterwards noting the bill for non- acceptance. Whether a 
concitional or an abſolute acceptance, is a queſtion of law. 


forty 
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forty days aſter ſight to one Lenox or order. Allen, the plain- 

tif's clerk, ſwore that on the 24th of September 1785 he pre- 

ſented the bill to the defendant, who lived in London, for accept- 

ance, who told him * that the drawer had conſigned a ſhip and 

« cargo to him and another perſon at Briſtol, but as he could not 
« then tell whether the ſhip would arrive at London or Briſtol, he 

« could not accept at that timez” upon which Allen ſaid that he 

would leave the bill upon this condition, that in the event of the 

defendant's not accepting it from the day when it was preſented, 
he ſhould be at liberty to note it for non-acceptance as from that 
time. To this the defendant aſſented, and the bill was accord- 
ingly left at his houſe till the 8th-of October, when Allen called 
again, in company with the plaintiff, to know whether the de- 
fendant would accept the bill or not, who on being prefled to ac- 
cept ſaid “ the bill was a good one, and ht it would be paid, 
ic even if the ſhip were bt.” Allen immediately upon this carried 
the bill to a notary public, and. had it noted for non-acceptance 
from the time when it was firſt left with the defendant, The 
ſhip afterwards arrived ſafe at the port of London, and the cargo 
was diſpoſed of by the defendant. 

" BuLLER, J. who tried this cauſe at the laſt Sittings at Guild. 
Fall, being of opinion that this amounted only to a conditional 
acceptance, which the, plaintiff was at liberty to refuſe or not as 


he choſe, and that his noting the bill immediately after the ſe- 


cond converſation ſhewed that he was not ſatisfied with ſuch 
conditional acceptance, nonſuited the plaintiff, 

This motion had been made on two grounds 

rſt, That this muſt be conſidered as an abſolute acceptance. 

2dly, That even if it were a conditional one, it ſhould have 
been left to the jury to conſider whether the plaintiff had pre- 
cluded himſelf by his ſubſequent conduct from recovering againſt 
the acceptor, 

Wilſon and Baldwin, againſt the rule, contended that this was 
only a conditional acceptance; and it was clear that it was ſo 
underſtood by the parties at the time ; for, if the plaintiff had 
conſidered it as an abſolute acceptance, he would not have pro- 
teſted it immediately for non-acceptance. No perſon could ex- 
plain the converſation which took place between the parties ſo 
well as themſelves ; and the acts of the plaintiff prove what im- 
preſſion it made on him. After the plaintiff had proteſted the 
bill for non- acceptance he ought not to be permitted to ſay he 
was ſatisfied with the acceptance: It is concluſive againſt him. 


For 


133 


1786. 


SpROAT 
againſt 
Mar- 


THEWS. 


I 


— — q. 


4 
, 
: 
b 
; 
; 
4 
4 
N 
1 
N 
f 


——— 


Y 
7 
"it 
p 
i 
! 


» Soo 


23922 


. A et 


134 
1786. 


CASES in EASTER TERM 


For by noting the bill for non-acceptance he gave up the ge. 
fendant altogether. 'Then it ought not to have been left to the 


Sex0AT jury to conſider whether the parties had miſunderſtood the con- 


againſt 
MAT 
THEWS. 


verſation. 

Erſkine and Weed, contra, inſiſted that the ſecond converſation 
alone amounted to an abſolute acceptance; if ſo, nothing which 
the plaintiff did could be a waver of it. The words “ even 57 
% the ſhip were lo?” can only admit of one grammatical con- 
ſtruction, It is taking for granted that the bill would be paid if 
the ſhip arrived ſafe; and theſe words import that it would be 
paid at all events, whether the ſhip were lolt or not. 

Then taking the ſecond converſation as explanatory of the 
firſt, it proved that the defendant only doubted at firſt on the 
event of the ſhip's arrival at Lenden; but that doubt was put out 
of the queſtion by the ſubſequent converſation, when he ſaid 
he would accept at any rate, even if the ſhip were loſt ; that is, 
even if that event ſhould take place which he apprehended and 
doubted at firſt. 

But ſuppoſing the acceptance to be conditional, the event, on 
which the defendant was to accept, having happened by the ar- 
rival of the ſhip at London, the only point to be conſidered was, 
whether the plaintiff had precluded himſelf by his ſubſequent 
conduct in noting the bill from having recourſe to the defendant, 
This might be reconciled from conſidering the purport of the 
bill, which was payable 40 days after fight. The nating of the 
bill war nt for the purpoſe of protefling it for non- acceptance, 
but only in order to aſcertain the time when it was preſented 
for acceptance. At all events, if there were any ambiguity in 
the tranſaction, either reſpecting the acceptance, or the wayer of 
it, it ſhould have been left to the jury to conſider whether, under 
all the circumſtances, the plaintiff had precluded himſclf from 
recovering on this acceptance. 

Lord MaxsF1ELD, Ch. J. was abſent on this day, and con- 
tinued abſent during the reſt of the 'Term. 

WiLLEs, J. Whether this nonſuit was right or not depends 
on two queſtions 

1ſt, Whether this was an abſolute, or a conditional, accept- 
ance? In determining which, we muſt conſider the two con- 
verſations between Allen and the defendant together. When the 
bill was firſt preſented to the defendant for acceptance, he ſaid 
he could not accept at that time, becauſe he did not know whe- 


ther the =y would come to Londen or not. The reaſon of this 
andirer 
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anſwer is obvious, becauſe if the ſhip arrived at Briſtol, ſhe was 
conſigned to another perſon. Then in a ſubſequent converſation 
he ſaid & the bill will be paid, even if the ſhip be Joſt.” So 
that he accepted on two conditions; namely, the one, if the ſhip 
came to London, in which caſe he would be enabled to pay him- 
ſelf with the profits of the cargo; the other, in caſe the ſhip was 
loſt, when he would have wherewithal to ſatisfy the bill, he hav- 
ing a policy of inſurance on the ſhip in his hands : but he did not 
accept in the third inſtance, which was in the event of the ſhip's 
going to Briſtol. f 
The Court has not of late been very nice with regard to what 
ſhall be conſtrued to be an acceptance. For though formerly 
it was held neceſſary that an acceptance ſhould be in writing, 
yet of late years a parol acceptance has been deemed ſufficient. 
And indeed at preſent, almoſt any thing amounts to an accept- 
ance, Therefore if there were a doubt whether this was a con- 
ditional or an abſolute acceptance, or whether (admitting it to 
be a conditional one only) the party had precluded himſelf by 
his ſubſequent conduct, the whole of the facts ſhould have been 
left to the jury. So that I am of opinion that the nonſuit ought 
to be ſet aſide. | 
AsHnavuRsT, J. I do not concur with my brother W:/les, that 
this nonſuit ought to be ſet aſide, In the caſe of a written ac- 
ceptance, the acceptance ſpeaks for itſelf. But this being a 
parol acceptance, the conduct of the plaintiff is decifive againſt 
him. And the evidentia rei ſhews that he put the right con. 
ſtruction on this tranſaction by procuring the bill to be noted. 
On the firſt converſation the defendant expreſſed a doubt whether 
the ſhip would come to London or to Briſtol; if to London, he 
would have had effects in his hands to indemnify himſelf, becauſe 
the cargo was conſigned to him; if to Briſtol, it was conſigned 
to another perſon. Then it was agreed between the parties 
that the bill ſhould be left with. the defendant, with liberty to 
the plaintiff to note it as from the firſt tender of the bill, in caſe 
the defendant ſhould not eventually accept. On the ſecond 
converſation, the defendant is repreſented to have ſaid « the bill 
« will be paid, even if the ſhip be loſt,” The witneſs might 
have varied this phraſe. But at all events this only amounted to 
a conditional acceptance, in caſe the ſhip arrived at London, or 
was loſt; which the plaintiff afterwards waved, If the party 
had conceived it to be an acceptance, he ſhould have required 
10 that 
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1786. that to be ſignified on the bill itſelf. Then it was ſaid that the 


reaſon why the bill was noted was to mark the time from which 
it was to be conſidered as accepted; but that might have been 
better effected on the bill, by accepting it as from that day, 


Tuts. Then it is manifeſt that the parties underſtood at the time that 


the matter was left unconcluded. If fo, the plaintiff is abſo- 
lutely bound by his ſubſequent act; for he proteſted the bill 
for non- acceptance; therctore there could be nothing to leave 
to a jury. 

BurLrer, J. We are now to determine on a point of law, 
which is deciſive that this queſtion ought not to have been left 
to the jury, Whatever may have been the doubts formerly of 
what amounted to an acceptance, I conceive it is the ſole pro- 
vince of the Court to decide whether this is an abſolute or a 
conditional acceptance. This caſe was proved by one witneſs 
on the part of the plaintiff; the defendant's counſel admitted 
this evidence to be true, but inſiſted that upon that evidence 
the defendant was not liable in point of law. Then there was 
nothing to be left to the jury. If the defendant had objected at 
the trial that the plaintiff's witneſs might be miſtaken in his 
expreſſions, that might properly have been left to the jury, who 
are to decide on the credit or accuracy of a witneſs. Then ſup- 
poling theſe fats had been ſtated on a ſpecial verdict, the Court 
would have been bound to determine whether this,. in point of 
law, was an acceptance or not. And this brings it to the true 
queſtion before us, namely, whether this is a conditional or an 
abſolute acceptance. There is no ground for ſaying it was an 
abſolute one. It was not thought of at the trial ; and the words 
of the defendant preclude every idea of it. Taking both the 
converſations together, it is decifive againſt the plaintiff. At the 
firſt converſation the deſendant ſaid, I do not know whether the 
ſhip will come to Landon, and therefore I cannot accept at pre- 
ſent. At that time then he only intended to accept in the event 
of the ſhip's coming to Londen; at the ſecond he ſaid, “ the bill 
« will be paid even if the ſhip be loſt :” both the converſations 
therefore amount to this, that there were two events in which 
the bill would be paid, the one, if the ſhip came to Londen, the 
other, if ſhe were loſt. It is evident from what paſſed that the 
defendant did not intend to accept, unleſs he had wherewithal 
in his hands to reimburſe himſelf. If the ſhip came to London, 


he had the diſpoſal of the cargo; if ſhe were loſt, he was in 
poſſeſhon 
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poſſeſſion of the policy. This therefore was a conditionalMac- 1786. 
ceptance; and in theſe caſes the holder may chooſe whether he 
will be ſatisfied with it or not: but here the plaintiff has waved = gra" 
it by proteſting the bill for non-acceptance. And his reaſon Mar- 
ſor noting it for non-acceptance, as from the firſt day, was that 
he might proceed againſt the drawer for intereſt for a longer 

time. Rule diſcharged. 


— 


BORMAN againſt BELLAMY. — 


O ſhewing cauſe againſt a rule to ſet aſide the proceedings Proceedings 


in this cauſe for irregularity, it appeared that the defend- — 


ant had been ſerved with a bill of Middleſex in the City of London · bill of Mid- 
It was contended by the counſel againſt the rule, that as this — 


writ was only for the purpoſe of bringing the defendant into 4% of en. 


court, it was immaterial in what place it was ſerved. And that 
this Court had refuſed in ſeveral inſtances to ſet aſide the pro- 
ceedings on this ground. | 

BuLLER, J. The caſes mentioned at the bar are where a la- 
titat has been ſerved in the wrong county. There the writ is 
the ſame, and it makes little difference whether ſerved in one 
or the other county. But there is no inſtance in which this 
Court has not determined that the ſervice of a bill of Middleſex 
in Lendon is irregular, except where there has been ſome dif- 
pute about the limits of the city of London, 

Baldwin, for the plaintiff. 

Weed, for the defendant. (a) Rule abſolute. 


(a) Vide Dougl, 369. 


CAZALET and Others againſt ST, Barnet Du, 
May 12th. 
T HIS was an action on a policy of inſurance upon the ſhip Omer o 


Friendſhip from Wyberg to Lynn, ſubſcribed by the defend- ſhips are 


not entitled 


ant for the ſum of 100 J. at 2 guineas per cent. to abandon, 
The defendant pleaded a tender of 48 /. which ſum was paid wang 
into court. ol the voy- 


has been a total loſs. And where the jury have found only an average loſs occaſioned . the perils | 


oi the ſea, the court are precluded from ſaying there has been a total loſs. 
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1786. The cauſe came on to be tried at the Sittings after H. 
— = term 1786, before Buller Juſtice, when the following caſe wy 


CazartrrT 
againſt 


reſerved for the opinion of the Court. 


Sr. Banz. That the defendant under-wrote the policy, as ſtated in the 


declaration. 

That the damages ſuſtained by the ſhip in the voyage inſureg 
do not exceed 481. per cent. which ſum the defendant hath paid 
into court, upon pleading in this action. 

'That when the ſhip arrived at the port of Lynn ſhe was ng 
worth repairing. 

The queſtion for the opinion of the Court is, Whether the 
plaintiffs have a right to abandon ? If the Court ſhall be of opi- 
nion that the plaintiffs have a right to abandon, then a verdict 
to be entered for the plaintiffs, damages 52 J. and coſts 40 f. 

but if the Court ſhall be of opinion that they have not a right to 
abandon, then a verdict to be entered for the defendant, 

S. Heywood, for the plaintiff, made two points. 

1ſt, That though: a ſhip has gained her deſtined port, yet, if 

upon her arrival, ſhe is ſo much damaged as to be unfit for fu. 
ture ſervice, and not worth repairing, the inſured may abandon, 
as in caſe of a total loſs. 

2dly, Under the circumſtances of this caſe the plaintif had a 

right to abandon as for a total loſs. 

iſt, Total loſs is a technical expreſſion. The riſk inſured 
againſt is of two kinds, on the ſhip, and on the voyage. There 
may be a total loſs without an abſolute annihilation of the ſhip ; 
as if the owner be deprived of the ſubject matter, or it be ren- 
dered uſeleſs to him; the one happens in the caſe of capture, or 
detainment by foreign princes; the other in ſuch inſtances as 
the preſent. 

At the time this veſſel arrived at Lynn, ſhe was entirely uſc- 
leſs to the owners, and was to all intents and purpoſes a total 
loſs, though the planks remained together, Wherever a veſſel 
arrives with her death's wound, it is a total loſs within the po- 
licy, as much as if ſhe had actually been deſtroyed. She is no 


longer conſidered to exiſt. In a caſe of Bond and Hunter, tried 


beiore Lord Mansfield at Guildhall, 1781, where a ſhip was in- 
ſured on her outward and homeward bound voyage to Quebec, 
and back again; when the ſhip arrived at Quebec, ſhe was in fo 
bad a condition that ſhe was inſtantly condemned as unfit for 
future ſervice, The inſured ſued the under-writer on the home- 

ward 
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ward bound voyage; Lord Mansfield was of opinion, that the 1 786. 
ſhip having arrived with her death's wound in her, the home- ——— 


ward bound policy had never attached, any more than if ſhe 
had been loſt in the outward bound voyage. 

It is not the bare exiſtence of the ſhip and cargo which is the 
object of the inſurance : but if any thing has happened during 
the voyage, by which the ſhip is totally diſabled and rendered 
uſeleſs to the owner, her arrival at the port of deſtination will 
not diſcharge the under-writer, who warrants her to be moored 
in ſafety twenty-four hours; for the damage has happened be- 
fore that time. Fitzgerald v. Pole, 5 Brown's Ap. 131. Fenkins 
v. Mackenzie, Ibid. 141. (a) 

The inſurance being both upon the ſhip and the voyage, though 
the latter be completed, yet the inſurer may till be liable; as 
was held by Lord Mansfield in the caſe of Roxburgh v. ——, 
Mich. 23 Geo. 3. Huſſey and Hewitt (5), decided the ſame point. 
So if the voyage be loſt, though the ſhip return into the poſſeſſion 

of the owner, and is by him taken to pieces, Arnold and Godin (c). 

By the mercantile law of France, if, when a ſhip inſured ar- 
rives at her port, ſhe is found unfit for any future voyage, and 
not worth repairing, it is conſidered as a total loſs. 2 Emeri- 
gond, 181. 591. | 

If the ſhip had been ſunk within a ſmall diſtance of the har- 
bour of Lynn, it would undoubtedly have been a total loſs : then 
the inſured ought not to be in a worſe condition, from the cir- 
cumſtance of having done all in their power to encreaſe the ſal- 
rage of the under-writer, by bringing the veſſel at ſome hazard 
and trouble into port, than they would have been if they had 
deſerted the ſhip, and ſhe had actually been loſt. It would be a 
diſcouragement to owners in caſes of any danger to endeavour to 
preſerve the ſhip. 

2dly, Under the circumſtances here ſtated the inſured had a 
right to abandon, and if the Court are of that opinion in point of 
law they will not conſider themſelves precluded by the finding of 
the jury, that the damage ſuſtained was only 48 J. per cent, He 
then cited 2 Valin. 115. 

Baldwin, contra, was ſtopped by the Court. 

WiLLes, J. The queſtion is, whether under theſe eireum- 
ſtances the plaintiſf had a right to abandon ; or, in other words, 
whether the plaintiff can turn a partial into a total loſs ? 


(a) Vid: Goſs and another v. Withers, 2 Burr. 683. 
(6) Beawes Lex Merc. 4th edit. 299. (e] Beawves Lex Merc. th edit. 37t. 
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CASES in EASTER TERM 
The finding of the jury in this caſe determines the queſtion, 


——--— hecauſe it is expreſsly found that the damage did not exceed 48 


CAZALET 


againſt 


per cent, The caſe then ſtates that the ſhip was not worth re. 


ST. BABE. pairing, but no mention is made of what was her real worth; 


ſo that the remaining materials of the ſhip, if ſold, may make 


up the difference between 48 J. and 100 J. per cent, There haz 
been no loſs either of the ſhip or of the voyage; but, being an 
old ſhip, ſhe ſuffered ſo much that ſhe was not worth repairing, 
I cannot now determine that there has been a total loſs, when 
the jury have already ſaid that there was only a loſs of 48 J. per 
cent. 

As to the caſe of Bond and Hunter, this queſtion never oe. 
curred in it. The action was brought upon the homeward. 
bound policy. It was ſuflicient to ſay that that policy had never 
attached, for the thip had received her death's wound in her 
outward bound voyage. 

In the caſe of Mills and Fletcher, a total end was put to the 
voyage. In the other caſes, the queſtion aroſe upon loſſes which 
had happened during the ſeveral voyages : here the voyage has 
been performed, and the ſhip is arrived ; and after the jury have 
found that the damage ſuſtained did not amount to more than 
48 J. per cent. the Court are precluded from ſaying it was a total 
lols. 

Asunugsr, J. The facts found in this caſe preclude any 
queſtion, whether this can be conſtrued to be a total loſs, If 
the inſurers ſhould be held liable here, it would be making them 
inſure the goodneſs of the ſhip; and if the owners can recover 
as for a total loſs in this caſe, they might equally have recovered 
on account of the bad condition of the veſſel, though ſhe had 
not received much damage at ſea. 

It is not ſtated that this ſhip received her death's wound in 
the courſe of her voyage. When ſhe came into port it was 
found that ſhe was not worth repairing ; but non conflat that if 
ſhe had not received any damage during her voyage, ſhe would 
have been worth repairing. And though the veſſel was not in a 
ſound ſtate, yet ſhe had arrived in ſafety twenty-four hours; 
and the jury having exactly defined what degree of damage ſhe 
lad ſuſtained, we cannot ſay that the plaintiffs ought to recover 
any More. 


BULLER, J. 
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BULLER, J. Nothing can be better eſtabliſhed than that the 
owner of a {hip can only abandon in the caſe of a total loſs. 
The caſes which have been cited went upon that ground. In 
the caſe of Jenkins and Mackenzie, though the thip was brought 
into port, yet the capture, as between tlie aſſurer and the aſſurcd, 
was a total loſs. 

But there is no inſtance where the owner can abandon, unleſs 
at ſome period or other of the voyage there has been a total loſs. 
No ſuch event has happened here: for the jury have expreſsly 
found that the loſs amounted only to 48 /. per cent, 

Even allowing fetal [os to be a technical expreſſion, yet the 
manner in which the plaintiff's counſel have ſtated it is rather 
too broad. It has been faid, that the infurance mult be taken to 
be on the ſhip as well as on the voyage; but the true way of con- 


ſdering it is this, It is an inſurance on the ſhip for the voyage. IC 


either the ſhip or the voyage be loſt, that is a total loſs ; but here 
neither is loſt, | 
The caſe of Hamilton and Mendez (a) is deciſive, 
Judgment for defendant, 


(a) 2 Burr, 1211. and Vid. Furneaux v. Bradley, E. 20 Geo. 3. Park on Inſurance, 
2d. ed. tit, Abandonment. 


RoBeRTSON again DouGLas. 


1 was a rule to ſhew cauſe why the proceedings ſhould 
not be ſet aſide for irregularity, 

The defendant was in cuſtody at the ſuit of the ſame plaintiff 
for another cauſe of action. The /atitat in this ſecond action 
(which was not bailable) was returnable on the 28th January, 
1786. On that day the declaration was left in the office, and the 
writ was not ſerved on the defendant till eight o'clock on the 
ſame evening. 

This rule was obtained on two grounds. 

1ſt, That the defendant being in actual cuſtody, the declara- 
tion ought to have been delivered either perſonally to the de- 
ſendant, or to the gaoler of the priſon in which the defendant 
was confined, 

2dly, That the defendant was not in court as to this ſecond 
action when the declaration was left in the office. 

Bearcroft, Erſkine, and Mood, now ſhewed cauſe. 


the dechration be left in the office in the courſe of the: am Cay. 
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They admitted, that by the ſtatute of the 4 & 5 W. M. c. 21. 


where a defendant is in actual cuſtody, the declaration in that ſut 
in which he is arreſted muſt be delivered either to him or tothe 
gaoler : but that in the preſent caſe, the proceſs, although i: 
was at the ſuit of the ſame plaintiff who had charged him in cu. 
tody, was in another action, which was not bailable. Before 
the paſſing of that act it was neceſſary to bring up a priſoner by 
habeas corpus, in order to charge him with a declaration in the 
action in which he had been arreſted : but that ſtatute was paſſ. 
ed to relieve plaintiffs from the trouble and expence of bringiig 
up priſoners by habeas corpus, and can only affect thofe defend. 
ants who are in cuſtody. Here the defendant was not ſerved 
with this /atizat in the ſecond action for the purpoſe of charging 
him in cuſtody. If any other perſon had commenced an ation 
againſt this defendant after he had been charged in cuſtody by 
the preſent plaintiff in a former action, there could have been ns 
colour for this motion: and it can make no difference whether 
it be at the ſuit of this plaintiff or any other perſon, ſince he waz 
not arreſted in this action, 

As to the ſecond point, they inſiſted that the court could net 
enquire into the exact time of the day when the declaration was 
left in the office. And that it had been determined that che 
ſervice of a writ on the day when it was returnable was good; 
even though it were not ſerved till after the riſing of the 
Court (a). At all events the defendant was too late in his 
apphication to the Court, ſor he ſhould have made this mo- 
tion laſt term. 

Comper and Mingay, in ſupport of the rule, now abandoned 
the firſt point; but contended on the ſecond, that, as the /atitat 
in this action was not ſerved till eight o'clock of the day on 
which it was returnable, the declaration in all probability was 
left in the oſſice before the writ was ſerved. 

That in the caſe of a priſoner the Court would allow 2 
greater length of time to apply in this mode than in other 
caſes. 

BULLER, J. mentioned a caſe of Ward and Wilkinſon, where 
the Court refuſed to ſet aſide the proceedings, though the notice 
of declaration was not ſerved till half paſt ten o'clock. Beſides, 
the defendant ſhould have made his application ſooner : he 1s 


(a) Yide Burr. $12, 
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now out of time. If a priſoner be entitled to be ſuperſeded, he 
may always apply for that purpoſe : but if he come on a mere 
irr-gularity, he is in the ſame ſituation with any other defendant. 
Then on the other ground, the ſtat. of 4 & 5 V. M. has no- 
thing to do with the preſent motion : that 1s only applicable to 
thoſe caſes where the party is in cuſtody, and is ſerved with a 


laration in the ſame action. 
2 Rule diſcharged. 


BEABLE againſt Do bp p. 


HIS action of replevin, in which the defendant made 
1 cognizance for rent in arrear, was tried at the laſt aſſizes 
for the county of Devon, before Hetham Baron, when a verdict 
was found for the plaintiff, damages 1 s. coſts 40s. ſubject to 
the opinion of the court of king's bench on the following . 

Caſe. William Ley, being ſeiſed in fee of the premiſes upon 
which the diſtreſs was taken, being part of the manor of Wran- 
gaton, made his laſt will and teſtament, duly executed, and 
bearing date the 8th day of September 1776, and thereby de- 
viſed all that his manor of Wrangaton, ſituate, lying, and being 
within the pariſh of Ugboraugh, in the county of Devon, and 
alſo all that his meſſuage and tenement, with the appurtenances 
thereunto belonging, fituate at, or called, Wrangaton, in the 
ſaid pariſh of Ugbarough, then in the poſſeſhon of Chriſtopher 


1786. 
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Tueſday, 
May 16th, 


A. deviſed 
lands in 
truſt to pay 
the rents 
and profits 
to his 
daughter 
{whoſe huſ- 
band was 
then living) 
for her lite, 
notwith- 
ſtanding her 
coverture, 
and not to be 


ſuljett to any 


control, &c. 
of ber buſ- 
and, nor lis 
able to any 
debts which 
he Je or 


Emmett, unto Jacob Ley, his heirs and aſſigns, for and during the - 


natural life of his daughter Anne Churchward ; upon truſt ne- 
vertheleſs that he the ſaid Jaceb Ley, his heirs and aſſigns, 
ſhould from time to time, during the life of his ſaid daughter 
Anne Churchward, pay the rents, iſſues, and profits thereof unto 
the ſaid Anne Churchaward, or unto ſuch perſon or perſons, in 
ſuch parts and ſhares, and for ſuch uſes, intents, and purpoſes, 
as the ſaid Anne Churchward, by any writing or writings under 
her hand, from time to time, notwithſtanding her coverture, 
ſhould limit and appoint, and not into her huſband's hands, nor 
to be ſubject to any control, management, or diſpoſal of her 
huſband ;z nor liable to any debts which he had, or ſhould con- 
tract, the ſame being deſigned by him for her ſeparate uſe and 
benefit, and to be at her own diſpoſal notwithſtanding her co- 

O 3 verture; 


trudt ; aſter. 
wards the 
d. viſor 
made a co- 
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verture; with divers remainders over; and in default of iſſue d 


— thc ſail Anne Crchwrd, remainder to the ſaid Jacob Ley, hi 


BxABLE 
againſt 
Dovp. 


heirs and aſſigns, fer and during the natural life of his daughty 
Alice Fowler ; upon truſt neverthel:ſs that he the ſaid Faceb Ly, 
his heirs and aſſigns, ſhould from time to time, during the life of lle 
ſaid Alice Fowler, pay the rents, iſſues, and profits thereof, unto thy 
ſaid Alice Fowler, or unto ſuch perſon and perſons, in ſuch parts and 
ſhares, and for ſuch uſes, intents, and purpoſes, as the ſaid Alice Fry, 
ler, by any writing or writings under her hand, from time ts tins, 
nal tuithſlanding her coverture, ſhould limit and appeint, and nt int 
her huſband's hands, nor to be ſubjef to any control, management, er 
diſpoſal of her huſband, nor liable to any debts which he had, or pull 
cantract, the ſame being deſigned by the teflator for her ſeparate u 
and benefit, and to be at her own diſpoſal netwithſanding her cover. 
ture; with remainder to the ſaid Faceb Ley and his heirs, for and 
during the natural life of his ſaid daughter Alice Fauler, in truſt 
to ſupport and preſerve the contingent remainders thereinafter 
limited from being defeated and deſtroyed z and from and im- 
mediately after the death of the ſaid Alice Fowler, remainder ty 
the iſſue male of the faid Alice Fowler in tail, remainder to her iſe 
female, with ſeveral remainders over. That the ſaid Cillian 
Ley, by his ſaid will, did in like manner deviſe to the faid act 
Ley and his heirs, certain eſtates lying in the pariſh of Ter. 
tryan, in the ſaid county, during the life of his ſaid daughter 
Alice Fowler, in truſt to pay the rents, iſſues, and profits thereof 
unto the ſaid Alice, or unto ſuch perſon and perſons, in ſuch 
parts and ſhares, and for ſuch uſes, intents, and purpoſes, as ſhe 
the ſaid Alice Fowler, by any writing under her hand from time 
to time, notwithſlanding her coverture, ſhould limit and ap- 
point, and not into her huſband's hands, nor to be ſubject to any 
control, management, or diſpoſal of her huſband, nor liable to 
any debts which he had or ſhould contract; the ſame being de- 
figned by the teſtator for her ſeparate uſe and benefit, and to be 
at her own diſpoſal, notwithſtanding her coverture z with like 
remainders over, as are limited with reſpect to the manor of 
IW rangaton. 

The ſaid William Ley did alſo by his ſaid will deviſe a certain 
mcadow called Milliss, to the ſaid Facob Ley and his heirs, in 
truſt to pay the rents to the ſaid Anne Churchward for her life, 
remainder to her ſons ſucceſſively in tail, remainder to her 
daughters in tail, remainder to his own right heirs. 8 
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That Anne Churchward in the ſaid will named, at the time 


of making the ſame, was married to one James Churchward, and 
the ſaid Alice Fowler to one John Fowler in the ſaid will named, 
und that between the time of making the faid will and the time of 
making the codicil hereinafter mentioned, the ſaid Fohn Fowler died, 
laving the ſaid Alice his widow, who, after the death of the faid 
William Ley, intermarried with Francis T hamas Rybet, and is the 
ſame Alice Rybet in the pleadings in this cafe mentioned, 

That on the 17th day of July 1778, the ſaid 1 illiam Ley 
made and duly executed a codicil to his ſaid will, and hereby took 
wtice of the death of the ſaid John Fowler, and ratified and con- 
firmed the ſaid will, and all the gifts, deviſes, and bequeſts, matters 
and things therein contained, nat thereby altered and revoked ; and 
by his codicil made no mention of the mancr of Wrangaton, but con- 
firmed the ſaid deviſe of the lands in Torbryan, and afterwards 
dicd ſeiſed thereof. 

That in conſideration of the real and perſonal ale, which the 
ſaid Francis Thomas Rybet was to have and receive with the ſaid 
Alice, and which perſonal eſtate is admitted by the faid Francis 
Themas Rybat to amount to the ſum of 738 J. He faid Francis 
Thomas entered into a bond, to certain perſons therein named, in 
the penalty of 2c00 J. bearing date previous to the ſaid marriage, 
but executed after it, and reciting an agreement that if the ſaid 
marriage ſhould take effect, he would pay the ſum of 1000 J. to 
the uſes thereinafter mentioned and conditioned for the payment 
of the ſaid 1000 /. the intereſt of which was to be paid to the ſaid 
Alice to and for her ſeparate uſe during her life, and after her death 
to be divided among the children of the marriage. And by cer- 
tain deeds of leaſe and releaſe, made and executed after the ſaid 
marriage, reciting that the ſame were executed in purſuance of 
articles of agreement made previous to the ſaid marriage, divers 
gates in the ſaid county of Devon (among which were the ſaid 
ſereral lands lying in the pariſh of Terbryan), being the whole 
Mater of which the ſaid Alice was then in paſſiſſan (excepting the 
third part of a leaſchold eſtate, held for a term of years deter- 
minable-on lives, the annual net value of which third part did 
not exceed 11. 105. and excepting a meſſuage and garden with 
the ap,urtenances, and a cloſe of meadow or paſture called 
May Pal, containing about one acre and an half, in the pariſh 


of Paiguton in Devon, which was expreſsly excepted out of the 


O4 ſaid 
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ſaid articles of agreement, were conveyed to certain truſtees, i in 


uit during the life of the ſaid Alice, to convey the ſame in ſuch 


manner, and for ſuch uſes and intents, and to ſuch perſons, 26 
the ſaid Francis Thomas and Alice ſhould appeint, and for want 95 
ſuch joint appointment, in truſt for the ſeparate uſe of the ſaid Alice, 
excluſive of the ſaid Francis Thomas ; and alſo in truſt to pay the 
rents, iſſues, and prefits thereof, during the life of the ſaid Alice, ts 
her ſole and ſeparate uſe, without the control of her ſaid huſband. 

That no joint appointment has as yet been made. 

'That the ſaid Alice Rybot and Francis Thomas Rybot after. 
wards agreed to live ſeparate and apart, and upon ſuch ſeparation 
a ſeparate maintenance of 45 l. per annum, and no more, was ſc. 
cured to the ſaid Alice by deed, by which deed (reciting that the 
ſum of 1000 J. mentioned in the bond made on the marriage 
of the ſaid Francis Thomas and Alice had not been paid to the 
truſtees therein mentioned, and that it had been agreed that no 
ſuit ſhould be commenced againſt the ſaid Francis Thomas for 
the ſame during the life of the ſaid Alice, and whilſt the aid 
annuity of 45 /. ſhould be duly paid to her, which ſaid annuity i; 
thereby declared 10 be conſidered only as intereſt for the ſaid ſum if 
1c00/. at and after the rate of 4 J. 10s. per annum, the ſaid 
Francis Thomas covenanted to pay to the ſaid Alice during her 


life the ſaid ſum of 45 l. in lieu of the intereſt of the ſaid 100. 


And which ſum, tegel her with the ſettlement made on the ſaid Alice 
previous to her marriage with the ſaid Francis Themas Rybot, vat 
agreed to be for the ſole and ſeparate uſe and maintenance of the ſaid 
Alice during their ſeparation. 

That the ſaid Anne Churchward died "FR iſſue after the 
death of the deviſor, and after the ſaid ſeparation 3 and that 
thereupon the ſaid meadow called Willi“ veſted in the ſaid 
Alice Rybot and Elizabeth Windſor, as the right heirs of the 
ſaid William Ley the deviſor; and that the clear annual value 
of the lands called W{!/:;s mentioned in the ſaid will, and 
compriſed in the ſaid marriage ſettlement, amounted to 3 /. 33. 
per annum. 

The queſtion for the opinion of the Court is, 1hether the 
ſaid Alice Rybot is entitled to the rents, iſſues, and profits of the 
premiſes in the pleadings mentioned, parcel of the manor ef 
Wrangaton, free from the control of her preſent huſband Francis 
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Thomas Rybat ? If fo, the verdict to ſtand;z—if not, then a ver- 
dict to be entered for the defendant upon the firſt iſſue for the 
ſum of 10/. 105., being the amount of the rent in arrear at the 
time of the diſtreſs, and the value of the diſtreſs. 

Gibbs, for the plaintiff, after obſerving that this queſtion in- 
volved in it the whole of the manor of Wrangaton, made two 
queſtions 3 

iſt, Whether on the conſtruction of the will and codicil of 
William Ley, and the event which happened between the 
times of making thoſe inſtruments, Alice Rybet is entitled 
to receive the rents and profits, &c. of the manor of Wran- 

aton. 

l 2dly, Suppoſing that ſhe is ſo entitled under the will and 
codicil, whether the circumſtances which happened upon and 
after the marriage and on the deed of ſeparation, deprived her 
of that dominion over the rents and profits, c. which ſhe had 
before. 

As to the ſecond 8 The argument on the other ſide 
muſt be, that Mr. Rybot on his marriage made ſuch a ſettle. 
ment on his wife, that the Court muſt conclude that it was 
her intention to give up every thing to him. In determining 
this, it will be neceſſary for the Court to conſider the ſeve- 
ral inſtruments in order of time. The firſt was a bond from 
Rybet in 1000 J. to truſtees, in truſt for Alice Rybet, in con- 
ſideration of the real and perſonal eſtate which he was to re- 
ceive with her. It appears from the caſe that ſome part of the 
premiſes was excepted in the leaſe and releaſe, which conveyed 
the eſtate to truſtees for her ſeparate uſe, in caſe there was no 
joint appointment made; therefore there was ſomething to ſa- 
tisfy the words relating to the real eſtate; and as to the perſonal 
eſtate, it is acknowledged that it amounted to nearly as much as 
was ſettled upon her. 

The lands which are compriſed in the deed of ſettlement by 
leaſe and releaſe did not come from F. Rybot, There was no 
conſideration from him; they were her lands; and ſhe 1 no- 
thing from his eſtate. 

With reſpect to the deed of ſeparation which ſecured to her 
an annuity of 45 J. it is expreſsly ſtated to be in lieu of the 
3000 J. to which ſhe was entitled under the bond; ſo that there 
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was no new confideration for this; and in fact ſhe was put in 3 
worſe ſituation than before. No argument can be drawn from 
theſe deeds, that Mrs. Nybet intended to give up the premiſez 
in queition, to which ſhe was entitled under the will; for, at the 
time of the marriage the proſpect of coming into the poſſeſſion 
of theſe premiſes, depending upon the event of her ſiſter's 
dying without iſſue, was not ſo immediate as to induce the Court 
to ſuppoſe they were in the contemplation. of the parties, It 
it had been the intention of theſe parties that the huſband 
ſhould take this eſtate, they would have added expreſs words for 
that purpoſe. 

Then laying out of the caſe every thang which paſſed ſubſe. 
quent to the death of the teſtator; 

He conſidered the queſtion as it ſtood upon the will and 


c odicil. 


The words of the will evidently indicate the intention of the 
deviſor to have been, that Mrs. Rybzt ſhould ſolely enjoy the 
eſtate independent of John Fowwter, or any future huſband. For 
he deviſed this manor to J. Ley in truſt to pay the rents and 
« profits thereof to A. Fowler, during the term of her natural 
« life, notwithſtanding her coverture, nor to be ſubject to any 
© control, management, or diſpoſal of her huſband, nor liab'e 
« to any debts which he had or ſhould contract.“ Barely ſtating 
the words of the will furniſhes the argument in ſupport of this 
conſtruction. But a {till ſtronger argument ariſes from conſider- 
ing the event which kappened between the dates of the will and 
the codicil. The caſe ſtates that John Fauler died between the 
time of making the will and codicil, The codicil took notice 
of the death of J. F:vler, and ratified and confirmed the will. 
Therefore the will muſt be conſidered, as bearing date with the 
codicil. And then theſe words muſt have relation to a future 
huſband, otherwiſe they are abſurd and nugatory, 

Lanwrence, for the defendant, 

Infiited, 1ſt, 'That the reſtrictions in the will of the teſtator 
were not intended to extended to any future huſband, but were 
meant to be confined merely to her then huſband J. Fowler, 
The ſituation of the deviſor was material to be attended to in 
conſtruing this will. He had two daughters at the time of 
making it, both of whom were then married. And he deviſe: 
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his eſtates to truſtees to the uſe of his daughters, in excluſion 1786. 
of both their huſbands. The words in the deviſe to Alice are. 
« nor to be ſubject to any control, management, or diſpoſal of —_ 
« her huſband, nor liable to any debts which he had or ſhould Doss. 
« contract, the ſame being deſigned by the teſtator for her ſepa- 

« rate uſe and benefit notwithitauding her coverture.“ At the 

time of making this will Alice had a huſband ; fo that there was 

a ſubject matter to which this reſtriction might with propriety 

be applied. Then it would be ſtrange to argue that the teſtator 

at the time of making this deviſe, was guarding againſt the event 

of the death of her firſt huſband, and of her taking a future one. 

If there be a doubt on the words of the will, and there be a ſub- 

ject matter to which they can relate, it is more conſonant to 
reaſon to refer them to that ſubject matter, than to any thing | 
foreign to it. According to the argument on the other ſide, the 0 
Court muſt add the words “ or any future huſband” to the 

reſtriction in queſtion, © Any debts which he Yad contracted“ = 
muſt indiſputably relate to her then huſband : and when the teſ- ol 
tator added the words „ or which he-fould contract,“ he (till 1 
alluded to the ſame perſon. If the natural reference of theſe ii 
words be to tùe perſon to whom Alice was then married, and | 
this was reſpecting , debts, the codicil ſtated in the cafe ; 1 
cannot make any difference. A codicil confirming a will cannot a 
go beyond the will itſelf. So a deed of confirmation cannot en- 
large a ſormer deed (a). As to the death of Fowler before the 19 
making of the codicil, the codicil being only a confirmation of — 
the will, the confirmation is good, as far as there was any ſub- ; 
ject matter in the will to be confirmed by the codicil ; and thoſe 
words in the will, to which there was nothing to be referred at 15 
the time of making the codicil, may be rejected as nugatory. N 4 
As the codicil therefore only confirmed the will, unleſs it can i 
be ſhewn that the will, at the time of its being made, extended 
to any future huſband, there is no pretence to ſay that the codi- in 
cil does, If this clauſe, inſtead of being reſtrictive, had con- 108 
tained a deviſe to the huſband of Alice Fowler, and that huſ- Ki 
band had died before the making of the codicil, it could never 
be contended that any future huſband could take under ſuch 
deviſe. There would have been an end of the deviſe the inſtant 
ſuch huſband died. As therefore a future huſband could not 
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have been benefited, it would be unjuſt to ſubje him to any 
diſadvantages under ſuch a deviſe. 

Where a firſt huſband conveyed a term in truſt to the ſepa. 
rate uſe of his wife, it was determined that a ſecond huſband 
might diſpoſe of it. Tudor and Samyne, 2 Vern. 270. 1 Vern, 7. 
But in this latter caſe, the Court ſaid it would be otherwiſe if 
the term were aſſigned in truſt for the wife, with the privity of 
her huſband. 

He then contended on the other point, that even admitting 
that Alice was entitled to the rents and profits of the premiſes in 
queſtion by virtue of this deviſe, to her ſeparate uſe, in exclu- 


ſion of any future huſband ſhe might take, yet that ſhe had ſub. 


ſequently given up that right. 

This claim is derogatory to the general rights of marriage, und 
therefore ought not to be favored. 

The deed of ſettlement operates as an appointment in favor 
of her ſecond huſband, In caſes where ſuch a proviſion as the 


. preſent has been made for a wife, the ſecond huſband is entitled 


to it, unleſs he aſſent to her retaining it in the ſame manner as 
the had it during her firſt marriage. 

In 1 Eg. Ca. Abr. 594. it was held that the * huſband 
was not bound by a ſettlement made on a former marriage. 

The Court muſt collect from this ſettlement, that it was the 
intention of the parties that the huſband ſhould poſſeſs every 
thing which was not given up to the wife. The manor of 
Wrangaton is deviſed to the wife in the ſame way as the eſtate in 
Torbryan. The parties ſcem to have underſtood that unleſs the 
eſtate at Torbryan was ſettled upon her for her ſeparate uſe, it 
would have been ſubject to the control of her huſband : this 
therefore was ſecured to her by the deed of ſettlement ; but no 
notice is therein taken of the manor of Wrangaton. 

As the bond recites that it was given in conſideration of the 
real and perſonal eſtate which he was to have from his wife ; 
the huſband muſt be conſidered as a purchaſer of every thing 


-which he did not conſent to give up. 


With regard to the deed of ſeparate maintenance, the an- 
nuity of 45 J. is expreſſed to be in lieu of the 1000 /., before ſe- 
cured by the bond : but neither in that deed is there any men. 
tion made of the manor of Wrangaton. 

The concluſion therefore is, that what was not ſettled upon 


her by any of theſe deeds was intended to go to the huſband. 
Gibbs [1 
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Gibbs, in reply. 
The deviſe contains general as well as particular reſtrictions 


which will refer not only to the preſent but to any future ſubject Bran E 


matter. In anſwer to the remoteneſs of the events of the firſt 
huſband dying, and of her taking a ſecond, it is ſufficient to ſay 
that, at the time of making the codicil, the firſt was dead. Ac- 
cording to the caſe of Worſley and Craven (a), the will and co- 
dicil are to be read as being made at the ſame time, and incorpo- 
rated; ſo that the words “ any debts which he ould contract“ 
neceſſarily refer to ſome future perſon. 'Then it follows that the 
teſtator meant that the will ſhould exclude ſome perſon, which 
it cannot do unleſs it relate to ſome future huſband. 

The paſſage in Gilbert ſpeaks only of a deed of confirmation: 
but this codicil was not to confirm, but only to republiſh the 
will, 

Then it was ſaid that the deed of ſettlement operates as an ap- 
pointment, But unleſs it is to be collected that the right was 
taken away, it ſtill remains. And indeed the parties had not this 
eſtate in their contemplation at the time. 

The caſes cited do not bear on this queſtion : they only go to 
ſhew, that where the wife has the truſt of a term, there the huſ- 
band has the ſame right as if ſhe had a legal eſtate. In order to 
make them applicable here, they ſhould prove that though fu- 
ture huſbands were expreſsly excluded, yet the truſt ſhould go 
to them. But theſe caſes of truſts, created by a huſband for 
the ſeparate uſe of his wife, are very different from the preſent 
caſe of a deviſe generally to a woman notwithſtanding her co- 
verture. | | 

WirtLEs, J. This queſtion ariſes upon the conſtruction of 
ſeveral inſtruments, the will, the codicil, the bond, and the 
deeds of ſettlement and of ſeparation, To take it by ſteps, 

I will firſt conſider what eſtate Alice Rybot took under the 
will. That depends on the words of the will, from which the 
intention of the teſtator is to be collected. The eſtate is given 
to truſtees, © In truſt to pay the rents and profits thereof to Alice 
« Fowler, &c. notwithſtanding her coverture, c. and not to be 
“ paid into her S¹sband's hands.” The doubt ariſes on the words 
« her huſband;” Whether they are reſtrained to her preſent, or 
any future, huſband. It being left indefinite, the Court muſt 
judge of the intention of the teſtator, which is to be found out 
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by the words accompanying it. And it is made clear by the 


— = words which immediately ſollow, “ the ſame being deſigned by 
Branr® cc the teſtator for her ſeparate utc and benefit, and to be at her 


agoinft 
Doss. 


ie own diſpoſal, notwithſtanding her coverture,” It was ma- 
nifeſtly the intention of the teſtator, that ſhe ſhould have the 
eſtate at all times independent of any huſband, There was the 
ſame deviſe to the other daughter; and it is material to obſerve 
that neither of the huſband's names is mentioned. By the ſub. 
ſequent words it is evident that he looked to the poſſibility of 
her having a ſecond huſband ; for in the limitations over, it is 
limited to the iſſue male of the daughter, remainder to the iſſue 
female, without confining it to the iſſue of that marriage; ſo 
that the children of any future marriage were to take under 
this deviſe. On the whole of the will, I am of opinion that 
the teſtator meant that both his daughters ſhould take the eſtate 
independent not only of their preſent, but of their future huſ- 
bands. 

Then as to the effect of the codicil: that is not making a new 
will, but republiſhing the old one. It recites that F. Fowler was 
dead, and ſtill he confirmed the will, which ſhews that he in- 
tended that Mrs. Fowler ſhould take the eſtate independent of 
any future huſband : for he ſuffered the reſtriction ſtill to re- 
main, that the eſtate ſhould not be liable to any debts © which 
<« her huſband had or /b:uld contract” after the death of Fowler, 
her firſt huſband, Theſe latter words therefore can only relate 
ro ſome future huſband. 

Next as to the bond and ſettlement : it is contended from the 
recital of the bond, which was given in conſideration of the rcal 
and perſonal eſtate, that this extends to all eſtates which ſhe was 
then, or might be, in poſſeſſion of. But this does not purport 
in itſelf to operate as an appointment of an eſtate, which ſhe 
was not in poſſeſſion of at the time. It is manifeſt that Alice 
Rylot intended to retain every thing ſhe could in her own power, 
for ſhe conveyed the other eſtate, of which ſhe then was in poſ- 
ſeiſion, to truſtees for her ſole and ſeparate uſe. We ought not to 
extend the words of the deed to a future eſtate, when there was 
a preſent intereſt to anſwer theſe words. Then it would be a 


ſtrange conſtruction to ſay that ſhe intended to give her. huſband 


an abſolute dominion over an eſtate which was not in the con- 
templation of the parties at the time, 


With 
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caſe of a term ; this of an inheritance ; but the beſt anſwer to it 


is, that that flowed from the bounty of the firſt huſband, and 
the ſettlement could therefore only be meant to deprive him of 
all power over it. But this came from a third perſon, and was 
intended by the teſtator not to be under the control of any future 
huſband. ö 

Another caſe cited was where a ſettlement was made without 
the privity of the huſband ; but the anſwer to that is obvious; 
that went on the ground of fraud. 

ASHHURST, J. Taking this on the conſtruction of the will 
alone, it is very clear that the teſtator meant that this reſtriction 
ſhould not be confined to the preſent huſband, becauſe. he has 
expreſsly excluded the huſbands of both his daughters from any 
control over their reſpective eſtates ; which ſhews a general jea- 
louſy of any huſbands, and not any particular jealouſy with re- 
gard to Foxwler alone. And he does not even mention either of 
their names. | 

But this intention appears ſtill ſtronger from the words of the 
codicil; for having firſt taken notice of the death of Poqwlery 
he then confirmed and ratified all the deviſes in the will, and 
ſtill continued the reſtriction with regard to their huſbands, 
This therefore was as much as if he had ſaid, that “ even if 
« there were a doubt upon my meaning before, 1 now repeat 
« theſe words, and mean to extend them to any future huſband.” 
So that whatever doubt there might be conſidering the will 
alone, it is removed by taking the will and codicil toge- 
ther. 

With regard to the bond and ſettlement, they make no differ- 
ence in this caſe. At the time of the execution of thoſe deeds, 
the eſtate in queſtion, not being in the poſſeſſion of the parties, 
moſt probably was not in their contemplation. 

The conſideration of the real and perſonal eſtate contained in 
the bond leaves the queſtion ſtill open, for that only relates to 
the eſtate which he had in poſſeſſion. | 

I think the huſband in this caſe could not be entitled, unleſs 
expreſs words to that effect had been inſerted in thoſe inſtru- 
ments. 

BuLter, J. Whatever might be the conſtruction upon the 
will alone, yet taking both the will and the codicil together, 
it is clear that this reſtriction applies to any future as well as a 
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preſent huſband. The names of the huſbands are not men. 
tioned. The limitation to truſtees is during the life of the 
wife; this therefore muſt extend to any huſband ſhe may ever 


| have. 


Whether the codieil is to be conſidered as a republication of 
the will, or as an explanation of the teſtator's former intention, 


it is equally clear. 


Tt has been compared to the confirmation of a deed, but there 
is nothing more unlike. In the caſe of a will, nothing paſſes till 
the teſtator's death. It is only to be conſidered as ſpeaking from 
that time. It may be altered whenever the party pleaſes; and 
therefore the codicil comes as a republication of every part 
which it does not alter. As where a man deviſes all his real 
eſtates, and afterwards ſells them, and purchaſes other lands, and 
then republiſhes his will, the will muſt be taken to relate to the 
after-purchaſed lands. Then taking this codicil as a republi. 
cation of the will, it is impoſſible to raiſe a queſtion upon it; 
for the defendant's counſel are driven to a conſtruction which 
makes it abſurd, by ſaying that theſe words can only relate back 
to Fowler, there being no ſuch perſon in exiſtence at the time 
of ſuch republication. The intention of the teſtator clearly was 
that his daughter ſhould enjoy the eſtate free from the control of 
any huſband, 

Again, taking this codicil as explanatory of the will, it is 
equally clear, for he took notice in the codicil of the death of 
John Fowler ; now if his intention had only been to have exclu- 
ded John Fowler perſonally, the continuance of the reſtriction 
was nugatory after his death. 

As to the marriage articles, it does not appear that the wiſe 
had parted with her intereſt in the eſtate in queſtion : it was not 
in the contemplation of the parties at the time of the marriage, 
She had only a remainder after an eſtate tail limited to her 
ſiſter: it is clear that this remainder was not thought of by 
them ; for the deed ſpecifies by name what eſtates were meant 
to paſs, but no notice is taken of this remainder, That circum- 
ſtance is deciſive. 

Then the articles of ſeparation can as little affect this queſtion, 
for that deed left every thing juſt in the ſame ſtate in which it 
was before. 

Judgment for the plaintiff, 
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LL and Others againſt BALL. Welneſlay, 

Carbwrer and Others agatn/t 2 
11 for fifty hogſheads and one hundred and twenty 3 e- 
tierces of tugar, and thirty puncheons of rum. — 

On a motion to ſet aſide the verdict which had been given for —— 


the defendant in this cauſe, and to grant a neu trial, Mille, J. imperts, no 


before whom this cauſe was tried at the laſt Aſſizes at Lancaſler, ey a ps 


made the following report; the ties 
The queition ariſes upon two bills of lading, ſigned by the CO — 4 
defendant who was captain of the ſhip Tyger, under one of which by the a 
ain; but the 


bills of lading the plaintiffs claim, perſon who 
Thompſon, the ſhipper of the goods in queſtion, was a conſi- — 


derable planter in the ifland of Famaica, and correſponded with by a HH 
| 1 | 1 : title tr 
Fairbrother, a merchant reſiding at Liverpool, Previous to the — nana 


19th of Aug 1784 Fairbrather had acted as the general agent or ſhippers 


. . 1 : 
or conſignee of Thompſon, but from that time his general agency — — 


ceaſed in conſequence of a power of attorney to Dorothy T homp- 1 

ſn and Bromfield, which ſuperſeded his authority. From that fuch bills of 
time, whatever act was done by Fairbrather on behalf of Thomp- — _ 
fon was by virtue of a ſpecial order or commiſſion for that ſpeci- vpon the 


face ef them 

ſic purpoſe. 1 

The above-mentioned power of attorney to Dorothy Thompſon 8988 
and Bromfield authoriſed them to raiſe money for the uſe and the cs 
Thompſon, whoſe affairs were then much involved, and to make _—_— ad 
a mortgage upon his gſtate in Jamaica. It likewiſe empowered a delivery : 
them to enter into any contract that they ſhould think fit for fcb fed“ 
conſgning and Shipping any ſugar er produce made on any of the — 
plantations. „ 
At the time that this power arrived in England, Thompſon was d al. 

indebted to the houſe of Calduell and Company, the preſent 
_ plaintiffs, who were merchants of Liverpool, in the ſum of 
4000 J. By way of a ſecurity for this debt, Dorothy Thompſon 
and Bromfield gave the plaintiſts a mortgage dated the 20th of 
March 1785, for 7000 J. upon the plantations in Jamaica, and 
likewiſe entered into a covenant for the _ conſignment of 
Thompſon's ſugars to them. 

By a ſubſequent indenture, dated roth of May 1785, and 
executed between the ſame parties, after reciting the above- 
mentioned mortgage, it was declared, 6 that whereas the ſum 
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of 4000/7. or thereabouts, part of the /, ſum of 7008 |, 4 
the time of the execution of the ſaid indenture, was actual 
owing by the ſaid 7. P. Thompſon to the ſaid C. Caldwell 
and Company, for which they have the bond of the ſaid 
T. P. Thompſon and others, and the further ſum of 100 J. ha 
been alſo advanced to the ſaid T. Bromfeld, as the attorney of 
the ſaid T, P. Thompſon, and the remainder of the ſaid ſum 
of 7000 l. was intended to have been fo advanced; but 
doubts having ariſen as to the force and validity of the power 
of the ſaid T. Bromjie!d to charge with effect the ſaid planta. 
tion and premiſes, and it being uncertain what ſum of money 


the ſaid plantation and premiſes are already mortgaged for, 


and what other circumſtances alfe&t the ſame, it has been 
agreed that the ſaid indentures of leaſe and releaſe (meaning 
the before-mentioned mortgage) ſhall be ſent out to Jamaica, 
to the correſpondent of the ſaid Charles Caldwell and Thomas 
Smyth, to be recorded in the ſaid iſland, and for information 
how the ſaid eſtate is affected by former incumbrances ; and 
that ſo ſoon as the ſaid plantztion, lands, and premiſes, are 
eſfectually made liable to the payment of the ſaid ſum of 
70001. and intereſt, according to the terms of the ſaid in- 
denture of releaſe, and the ſaid Charles Caldwell and Thoma; 
Smyth are well ſatisſied that the ſame are a good and ſuſſi. 
cient ſecurity for the ſaid ſum of 7000 J. and intereſt, and 
are alſo ſatisfied that the ſaid Thomas Pepper Thompſon ill 
conſigu the produce of the ſaid plantation to the ſaid Charle; 
Caldwell and Thomas Smyth according to the terms of the 
ſaid indenture cf releaſe, then and not until then, the aid 
Charles Caldwell and Thomas Smyth are to advance unto the 
ſaid Thomas Bromfield, as attorney for the ſaid Thomas Pepper 
Thompſon, the remainder of the ſaid ſum of 7000 J.; and in 
the mean time no intereſt for more than is or may be actually 
advanced is to be charged or payable, But it is fully under- 
ſtood amongſt the parties, that the ſaid Charles Caldwell and 
Thomas Smyth are not to be under any obligation of advancing 
any more moncy than they have done already, until they are 
fully ſatisfied with-the propriety thereof, and are content to 
do ſo.” 


At the time this indenture bore date the houſe of France 


and Company, merchants at Liverpool, were alſo creditors of 


Thompſon 
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Nomen to the amount of 3000 J. for money advanced to him 
ſome time before through the hands of their agents in Jamaica, 
Meſſrs. Coppell and Geldwin ; and Thompſon, to diſcharge this de- vi 
mand, had drawn two bills of exchange, bearing date the 28th 28 
Fuly, 1784, upon Dorothy Thompſon and Thomas Bromfield, pay- 
able at ninety days fight, in favour of Meſſrs. Coppell and Gold- 
win, who indorſed the ſame to the order of France and Com- 


pany. 


Extraf of a Letter from Thompſon to Fairbrotber, dated the 6th of 
December, 1784, from Jamaica. 


« ] have now the pleaſure to inform you 
te that I have the moſt pleaſing proſpect of a crop, which, avoid- 
« ing accidents, I hope will enable me to take up thoſe heavy bills 
« when due, which my fiſter ( Dorothy Thompſon) will inform 
« you of, and for which 1 ſhall ſbip 200 caſks on the Tyger, Cap- 
« gain Ball, who expects to ſail in all next month.“ 


Extra of a Letter from Thompſon to Fairbrather, dated Jamaica, 
23d January 1785. 
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& I ſhall wait upon Meſſrs. Coppel! and 
« G:ldroin, to defire them to write to Meſſrs. France and Com- 
« pany, relative to the bills drawn in their favour. We are 
making fine ſugar, and a large quantity of it. I hope you will 
te make Meſſrs. Caldwell and Company ſatisfied, until I have the 
« pleaſure of ſeeing them, which will be ſoon, as I am, pleaſe 
« God, determined to leave this iſland in all July next in the 
te pacquet,” 


Extra of a Letter from Thompſon to Fairbrother, dated Jamaica, 
15th March, 1785. 


& I ſhall have on board the Tyger one hundred 

«and ſeventy hogſheads and tierces, and thirty puncheons, 

% moſt of which are already on board, She will ſail the begin- 
e ning of April. | 

« N. B. With reſpect to inſuring what I ſhall have on board 

« the Tyger, I ſhall leave it to your own option. Should ſhe be 

« long on her paſſage you might get inſurance for 2000 J. as we 


« could not well bear a loſs juſt now.“ 
P 2 On 
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On the ſame day on which the laſt mentioned letter from 
Jamaica was written to Fairbrother, he, being applied to by 
Meſſrs. Caldwell and Company for payment of Tompſon's debt, 
wrote the following anſwer to them ; 


% Meſſrs. Caldwell and Company. 


&« In conſequence of your application to me 
« for money on account of Mr. Thompſon, I am ſorry to inform 
« you that I have nothing wherewith to pay. A letter from 
« that gentleman acquaints me that he vill ſhip tauo hundred 
« aſks of ſugar and rum on board the Tyger, Captain Ball. | 
« will be obliged to you if you will order inſurance on theſe 
« goods. f 
« Liverpool, 15th March, 1785. T. Fairbrether,” 


On the 18th of March 1785, the defendant ſigned 2% Lill; if 
lading in queſtion. 

One of theſe bills of lading for the whole cargo, which was 
acknowledged to have been the firſt ſigned by the defendant, was 
to deliver to Meſſrs. Thompſon and Fairbrother, or their aſſigns ; 
this was indorſed by Thompſon in Jamaica, and ſent by him to 
Fairbrother in England, where it arrived on the 20th of May, 
encloſed in the following letter; 


& Tamaica, 18th March, 1785. 

“ ſend you encloſed a bill of lading for 
tt what goods I have got on board the Tyger. This will acquaint 
« you of my being obliged to aſſign the other bills of lading to Coppell 
« and Company for the ſecurity of the poyment of the bills drawn in 
« their favour, Ic.” 


A ſhort time after the receipt of this letter, Fairbrother in- 
dorſed the bill of lading above mentioned to Meflrs. Caldwell and 
Company, the preſent plaintiffs ; who, after they were in poſ- 
| ſeſſion of it, advanced two ſums amounting together to 219 /. 
135. 8 d. for the uſe of Thompſon. 

The other two bills of lading for different parts of the cargo, 
making up the whole together, were to deliver to the order of the 
Shipper or his aſſigns, and indorſed by Thompſon as follows; “Pe- 
« liver the within to Meſſrs. Thomp/en and Fairbrother, provided 
« they engage to pay the net proceeds to Meſſts. France and 

tc nephew, 
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« nephew, otherwiſe deliver them to the order of James France 
« nephew on account of Coppell and Goldwin,” 

Theſe laſt bills of lading had been delivered into the hands of 
Coppell and Galdæuin by Thompſon at the time when he wrote the 
letter of the 18th of March 1785 to Fairbrother, as appeared by 
that letter, and were afterwards received by #rance and Com- 
pany on the 6th June 1785, in a letter from Meſlrs, Coppell and 
Geldwin, dated 16th April. 

Captain Ball, the defendant, arrived at Liverpool on the 19th 
June 1785, having on board his ſhip the goods in queſtion. 

The day after his arrival the plaintiffs demanded the goods of 
him, when he acknowledged the bill of lading, but ſaid that he 
could not deliver the goods without the conſent of the owners of 
the ſhip, who were France and Company. 

On the next day the plaintiffs ſaw France, and repeated their 
demands, tendering at the ſame time all charges of freight, Qc. 
France ſaid, that neither he nor the Captain would deliver the 
goods, unleſs upon a promiſe that the net proceeds ſhould be 
paid to him, 'This was refuſed by the plaintiffs, 

WiLLEs, J. then obſerved, that on the trial ſeveral points 
had bren made by the plaintiffs ; 

1ſt, That the Captain had no right to retain the goods in 
queſtion, for that he was liable in an aCtion of trover on the bill 


of lading ſigned by him. 
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But in anſwer to it, he had conſidered this in reality as an 


action between the plaintiffs and France and Company, and that 
the defendant who was captain of the ſhip was merely a truſtee 
for one or the other, and was indemnified in the mean time. 
That he was in a fimilar ſituation to a ſheriff, when contrary de- 
mands are made by the aſſignees of the bankrupt and a creditor 
claiming under an execution. 

2dly, It was inſiſted that the defendant had done wrong, in 
refuſing to deliver the goods according to the firſt bill of lading- 
ſigned, by which he had bound himſelf, 

As to this point, he had left it to the jury to conſider under 
the particular circumſtances in which all the parties ſtood. He 
had repreſented to them that the defendant was maſter of Franco 
and Company's ſhip, and was charged to deliver the goods to 
them by Coppell and Goldwin. 

That the conduct of Fairbrother was in ſome degree culpable, 


in aſſigning the bill of lading over to the plaintiffs immediately 
P 3 after 
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after he had received it, againſt what he knew to be the deſign of 
his principal, 

And that as the plaintiffs, and France and Company, were both 
fair creditors, and bend fide holders of the bills, he who had ſirſt 
got pofieiſion by a legal title ought to be preferred; and that for 
this purpoſe the poſſeilion of C el, and Goldwin was to be con- 
ſidered as the poſſeſſion of France and Company. 

3dly, It was objected that France and Company were not 
creditors of Thompſo:r, becauſe the bills of exchange were not due, 
and therefore that they had no equitable lien on the goods. 

But that was anſwered by ſaying, that the conſideration for 
theſe bills had actually been advanced by France and Company. 

Athly, It was inſiſted that the conſignment of theſe goods was 
bound by the mortgage to the plaintiffs, executed by Brom eld 
under the power of attorney. 

This was anſwered, by ſaying that the mortgage did not afte& 
this tranſaction, being ſubſequent in point of time. That at all 
events it was only : covenant which bound the covenantor per-. 
ſonally. 

Under theſe directions the jury had given their verdict for the 
defendant, of which he had no reaſon to diſapprove. 

Scott, Mead, and Law, ſhewed cauſe againſt the rule, and dis 
rected their arguments to twa grounds, on one of which they 
ſuppoſed that the plaintiffs meant to rely. 

1ſt, That the bill of lading indorſed to them, being actually 

ſened before the other, veſted ſuch a property in them, as en- 
abled them to maintain this action, Or, 

2dly, That under the agreement to conſign to them in the 
mortgage deed, they had a right to theſe goods. 

They obſerved, that in order to clear this tranſaction it was 
neceſſary to conſider the different relaticas of the parties to cuch 
other, 

After Auguſt, 1784, Fairbrither no longer acted as the gener ral 
agent of Thomp/en, but under a ſpecial direction accompanying 
8 cargo conſigned to him; therefore he had no longer the ar- 
bitrary diſpotition of Thomp/on's property. Bromfield was at 
that time appointed the general agent. The nature of this con- 
nection between Fairbrother and Thompſon was perfectly well 
known to the preſent plaintiffs, Previous to their getting po{- 
ſeſſion of the fit bill of lading, the plaintiffs had taken a mort- 
gage on Than eitate for 7000 J. for a debt of 4000 J. only. 

At 
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At this time France and Company were alſo creditors of 
Thompſon upon bills of exchange drawn by him to the amount 
of 3000 J. for money which had been advanced to him through 
the hands of Cell and Goldwin, who were agents of France and 
Company. Under theſe circumſtances the bills of lading were 
ſigned, Thompſon intending that Fairbrother ſhould apply theſe 
goods in diſcharge of the bills of exchange which were ia the 
poſſelſion of France am Company. But the plaintiffs contend 
that the bill of lading which conſigned the goods to Fairbrother 
having been actually firit ſigned by the defendant, and Fairbro- 
ther having afterwards indorſed it over to them, the defendant is 
concluded by his own act. In anſwer to this, they obſerved 
that Fairbrother being merely the agent of Thompſon for a ſpeci- 


fic purpoſe, and not having a general power over the conſign- 
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ment, which was known to the defendant, it was nothing more 


than an undertaking by him to deliver the goods to Fairbrother 
for the purpoſe of being diſpoſed of according to directions 
from Thompſon, and therefore, as between Thompſon and Faire 
brather, under whom the plaintiffs claim, Fairbrother had in- 
dorſed this bill of lading over to the plaintiffs without any autho- 
rity, and againſt conſcience ; and there being a general commu- 
nication between Fairbrother and the plaintiffs, that they either 
had or might have had notice, unleſs they were guilty of great 
negligence, that theſe goods were originally devoted to take 
up the bills which were in the poſſeſſion of France and Com- 
any. | 
: Bur even ſuppoſing that any ſtreſs is to be laid upon the plain. 
tiff's bill of lading having been the firſt actually ſigned, yet that 
will have no weight under theſe circumſtances ; for, according 
to the nature of Fairbrether's authority, if Thompſon had merely 
ſent him a letter, ordering him to deliver the net proceeds 
of the goods to France and Company, that would have been 
' ſufficient. Then there is no good ground to repreſent theſe 
bills of lading as inconſiſtent, for the ſecond bill of lading 
amounted to no more than a ſpecial appropriation of the goods 
which were to be delivered to Fairbrether under the ſirſt bill of 
lading, and came in lieu of a letter, or other ſpecific order from 
Thompſon. The defendant therefore, being apprized of the mode 
of dealing between Fairbrother and Thompſon, only bound him- 
ſelf to deliver the property to Fairbrother, as the ſpecial agent 
of Thompſen, and Fairbrether was afterwards to deliver the net 
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1786. proceeds according to further directions from Thompſon, which 
—— were contained in the ſecond bill of lading. The defendant 
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therefore has complied with his duty, for the goods were offered 
to be delivered to the plaintiffs, provided they would promiſe to 
pay the net proceeds to France and Company. 

It is not contended that any money was advanced by the plain. 
tiffs at the time of aſſigning over the bill of lading to them: but 
it is ſaid that two ſmall ſums were attcrwards advanced by them 
on the credit of the bill of lading ; but it is much to be doubted 
whether the money was advanced on that account; for the 
plaintiffs had at that time a large mortgage on Thompſon's eſtate, 
which was more than ſuſſicient to cover their debt. And indeed 
the ſums advanced were fo ſmall that they could only be colour. 
able, for they muſt have known that they were not ſufficient to 
anſwer the preſſing demands of Thompſon, Belides, if the fact 
were ſo, it was done at their own peril under notice of Fair- 
brother's limited authority; for before that time they had treated 
with Bromfield as the general agent of Thompſon. 

Fairbrother was during all this tranſaction in the habit of com- 
municating his letters to the plaintiffs. In the letter dated 6th 
December 1784, Thompſon took notice that he had heavy bills 
outſtanding againſt him, for the payment of which he ſhould 
ſhip 200 hogſheads on board the Tyger, Captain Ball, It was 
clear therefore from that letter, which the jury had a right to 
preſume that the plaintiffs had ſeen, that the goods in queſtion 
were ſent to Fairbrother to take up thoſe bills which were in the 
poſſeſſion of France and Company, for there were no other heavy 
bills except thoſe. The plaintiffs muſt have known therefore 
that there was a ſpecial lien meant to be fixed on this property ; 
and the letter of the 234 January confirmed it, becauſe it ſhewed 
that Thompſon held the ſame intention that he had manifeſted in 
the former letter; and is alſo very important, becauſe it proves 
negatively, not only that Thompſon had no idea of ſending the 
goods to the plaintiffs, but that he had alſo expreſsly intended to 
exclude them, for he defired Fairbrother to call upon them and 
make them ſatisfied till he came to England. 

No argument in favour of the plaintiffs can be drawn from the 
circumſtance of their having inſured this cargo by the direction 
of Fairbrother, he himſelf having no authority from Thompſon to 
order any ſuch inſurance till the receipt of the letter of the 15th 
* which was long afterwards; and it was groſs negli- 
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gence in the plaintiffs, knowing Fairbrother's limited commiſ- 
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fion, not to demand a fight of his authority for making ſuch an 


order. 

It was therefore for the jury to determine under all theſe cir- 
cumſtances whether the plaintiffs had or had not actual notice 
that theſe goods were conſigned to Fairbrether for the ſpecial 
purpoſe of paying the bills in the hands of France and Com- 
pany 3 and the verdict has determined that they had. 

Hitherto this caſe has only been conſidered on the preſump- 
tion of fraud or wilful negligence on the part of the plaintiffs. 
But in point of law this property was veſted in France and Com- 
pany before the plaintiffs were in poſſeſſion of their bill of lad- 
ing. All the bills of lading had an exiſtence when the letter 
of the 18th March was written. Thompſon had then put the 
ſecond bill of lading into the hands of Coppe/! and Goldwin for 
the uſe of France and Company. The firſt bill of lading was at 


that time, and for long afterwards, in abeyance, it not having 


reached Fairbratber. Therefore not only the right of property 
was veſted in France and Company in point of law, but they 
were alſo in poſſeſſion in point of fact, for the goods were ac- 
tually on board a ſhip belonging to them, 

At all events the agent could do no more than the principal. 
Had Thempſon himſelf been in England, he could not have de- 
livered this cargo to the plaintiffs after Coppe// and Goldwin had 
been put in poſſeſſion of the bill of lading. | 

2dly, As to the mortgage, allowing it to have been warran 
by the power of attorney, it could make no difference in this 
caſe as between the plaintiffs and France and Company ; for 
the covenant to conſign the produce of Thomp/on's eſtate could 
only be binding upon him, and could not affect France and 
Company, who were in poſſeſſion under a legal title in the mean 
time, But this mortgage was not executed purſuant to the 
power of attorney. The power was expreſsly given in order 
to raiſe money for Thompſon, and not for the purpoſe of ſecuring 
an old debt, 

Wilſon, Chambre, and S. Heywood, contra, contended that as 
the plaintiffs were in poſſeſſion of the firſt bill of lading, which 
was ſigned by the defendant, it was concluſive as againſt him. A 
bill of lading is as negotiable as a bill of exchange. It is an 
undertaking by the captain to deliver the goods ſpecified there- 
in either to the conſignee, or to his alligns. The defendant 

- therefore, 
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therefore, having ſigned one bill of lading, acted fraudulently in 


ſigning another which was inconſiſtent with the firſt. But in : 
every caſe where there are two inconſiſtent bills of lading, the 
firſt binds the captain and owners. If the other bills of lading C 
had been of the ſame tenor and date as the firſt, Coppel! and Cold. fi 
ꝛuin could have derived no title under them, becauſe in order to q 
negotiate them they ought to have been iudorſed by Pairbrother, n 
as well as Thempſon. ( 
Admitting that the defendant is to be confidered as a truſtee, ' 
yet he is a truſtee for thoſe perſons to whoſe order he himel; : 
ſigned the bills of lading, and if, after having ſigned one, he eu- f 


tered into a ſubſequent contract inconſiſtent with fuch truſt, he 
is guilty of a breach thercof, for which he is perſonally anſwer. 
able. He is not in a ſimilar ſituation to a ſheriff, who knows 
not whom to prefer of two contending parties, to whoſe ſever:| 
claims he is not privy, and who therefore comes to the court 
for an indemnity, or ſceks it from the particg z for here theſe 
contradictory claims are ſet up in conſequence of the defendant's 
own wrong, and could not have happened without. The de, 
fendant therefore has made himfelf liable, t 

But even conſidering this merely as a queſtion of right be- 
tween the plaintiffs and France and Company, the plaintiff; 
title ought to be preſerred, becauſe they derive it. under the ſirſt 
bill of lading. 

WiLLEs, J. gave no further cpinion, but declared himſcl; 
ſatisfied with the verdict, 

ASHHURST, J. I do not think upon the whole of this tranſ- 
action that this can be conſidered as a verdict either againſt 
evidence or law, and therefore there ought not to be a new trial. 

There is no reaſon for ſaying that either the plaintiffs or Frame 
and Company are not equitable holders of the ſeveral bills of 

lading. When equity is equal between the parties, a legal title 
muſt prevail. This reduces the queſtion to a mere point of law. 
I ſhall put out of the queſtion all the letters, which ought not 
to prejudice the plaintiffs, becauſe they were not proved to have 
had actual notice of them; neither are they guilty of negligence 
in not having endeavoured to learn their contents. They knew 
that Fairbrother acted as the agent of Thompſon, and had no 
reaſon to be ſuſpicious of his authority. 
4 Upon the merits of the caſe, the leaning of my inclination 
x would rather be in favour of the defendant, whom I conſider as 
| the 
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the ſervant of France and Company, than in favour of the plain= 1786. 
tis, becauſe they have got another ſecurity. 
But in point of Jaw alfo the plaintiffs are not entitled to re- Canes 
cover, Three bills of lading were ſigned by the captain: the againſt 
firſt is a general one, conſigning the whole cargo to the order of r 
| Thompſon and Fairbrother ; the other two arc partial conſign- 
| ments of different parts of the ſame cargo to the order of the 
ſhipper. If it could be proved, or there was any reaſon to infer 
that the defendant meditated a fraud on any perſon, that would 
afford an argument as n him; but no fraud can be pre- 
ſumed here. 
I do not ſee indeed the reaſon of making theſe bills of lading 
in a different form, but the captain might ſuppoſe them to be 
the ſame in effect 3 for he knew that Fairbrother was merely an 
agent for Thompſon. Therefore I do not think that they, can be 
ſaid to be inconſiſtent ; they are all of them in ſulſtance to the 
order of the ſhipper. Whoever then was firſt in poſſeſſion of 
cither of theſe bills of lading had the legal title veſted in him. 
It appeared by the letter of the 18th of March, that at that 
time Thompſon had indorſed two of the bills of lading to the 
agents of France and Company, In my opinion, that was an 
immediate transfer of the legal intereſt in the cargo, and that 
ſame letter, which alſo conveyed the other bill of lading to Hair- 
brother, gave him notice of this indorſement. 
It was argued that the defendant was bound to deliver the 
cargo according to his undertaking z but, as he knew of this in- 
dorſement to Cape and Goldwwin, he conſidered himſelf bound A 
ty deliver the cargo according to that bill of lading, which was | 


. 0 I” 3 


tirlt poſſeſſed by one of the parties, He then concluded that 
ne ſhould ſulfil his undertaking by delivering to the order of 4 
the ſhipper. As to the plaintiffs being in poſſeſſion of the bill | 1 
of lading under which they claim, before the other two arrived 
in England, the time of their arrival cannot vary the caſe, for 
the legal title was veſted in Coppell and Goldwin by their being 
indorſed to them. 
BULLER, J. Several objections have been made to this ver- 
dict z, but the caſe is conſined to a very narrow compaſs. [ 
The firſt objection was, that the defendant had no right to uy 
- withhold" the goods after demand made by the holder of the 
bill of Jading, The anſwer given to it was, that he was in- 
demnified, and that it ought to be canſidered as an action be- 
twecn 
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1786. tween the plaintiffs and IJrance and Company. But I do not 


Car o- 
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apainft 


BALL. 


think that the doctrine of indemnity applies to ſuch caſes a 
theſe. Beſides, it always applies againſt a defendant, and not 
for him. If it appear that a defendant ſtands in the place of a 
third perſon, he ſhall not be permitted to avail himſelf of any 
objeCtion againſt the merits of the caſe, which ſuch third perſon 
could not have availed himſelf of. 

The 2d objection was, that, as there were different bills of 
lading, the defendant was bound to deliver the cargo according 
to the firſt bill of lading actually ſigned. 

This being the real point of the caſe, I ſhall reſerve it till laſt, 

34 Objection. That as the plaintiffs and France and Com. 
pany were bond fide holders of theſe bills of lading, they who 
firlt got poſſeſſion, as between theſe parties, were to be preferred 

But bare poſſeſſion conveys no title, as between perſons claim. 
ing under different rights. The queſtion here is, who has the 
tegal title? For the perſon who firſt gets Aras under the 
legal title muſt prevail. 

athly. That France and Ges; were not creditors to 
Thompſon at the time that the bills were indorſed tc them. But 
that is not ſo. For they ſtood in the ſituation of payees of the 
bills of exchange, for which they had given a valuable con- 
ſideration. 

The laſt objection was, that the plaintiffs were entitled under 
the covenant contained in the mortgage to conſign to them: 
The anſwer given to that was right; that the mortgage had 
nothing to do with this queſtion. It was ſubſequent to the 
tranſaction; and beſides, it was only a covenant to config 
which could not bind third perſons. 

Now as to the principal point, it is material to conſider the 
nature of a bill of lading. It is an acknowledgment under the 
hand of the captain, that he has received ſuch goods, which ke 
undertakes to deliver to the perſon named in that bill of lading. 
It is aſſignable in its nature; and by indorſement the property is 
veſted in the aſſignee. . It is now clearly ſettled that goods at ſea 
may be ſo aſſigned. This doQtrine is laid down in Evans and 
Marlett, 1 Lord Ray. 271. and is recognized by Lord Maxs- 
FIELD in Wright and Another v. Campbell and Another, 4 Burr. 
2051. 

1 is argued that the captain muſt be anſwerable at all events 
in this action, becauſe he ſigned the firſt bill of lading to the 
order 
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order of Thompſon and Fairbrather, who indorſed it to the plain. 1986, 

tiffs. I think it very material to conſider who Parrbrother was. 

He had no intereſt in theſe goos ; and he was known to all the N 

parties to be the agent of Thompſon. Then Fairbrether muſt be age 

conſidered as Thompſon himſelf. The bills of lading were all to Sante 

the order of Thom/en ; he had then the abſolute control over the 

goods; and might have unſhipped them if he had ſo pleaſed. 

So that they are not like goods conſigned to a third perſon, for 

they remained under the power of Th-mp/on all the time till he 

indorſed the bills of lading. If Thomp/on and Fairbrothet are to 

be conſidered as the ſame perſon, it is the ſame as if the bills of 9 

lading were to the order of Thomp/on alone. Then the queſtion i 

is, who has the prior right under him ? 4 
It was ſaid by the plaintiffs counlel, that the defendant was 

the agent of France and Company, and that they muſt be taken 

to know what he did ; but that makes againſt the plaintiffs; for 

at the time when Thomp/on aſſigned the two bills of lading to Cop- 

fell and Goldwin, the defendant knew that he had the other in his 

hands, and could not therefore have aſſigned it to any other 

perſon. The defendant then acted fairly, and it could only 

happen by the ſubſequent miſconduct of Thompſon, namely, by | 

his afterwards indorſing one of the bills of lading to another "0 
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party, that any difficulty could ariſe. 1 
Then the queſtion is, whether this bill of lading, being made 4 
in favour of Thompſon and Fairbrother jointly, can be diſtinguiſh- - 
ed from one made in favour of Thompſon only? I think it cannot, 1 
becauſe Fairbrather was known to the parties to be the agent of 4 
Thompſon. {1 
As therefore this tranſaction is to be conſidered in the ſame f 
light as if all the bills of lading had been made to the order of | | 
Thompſon alone, how does the queſtion ſtand as between the [| 


plaintiffs and France and Company ? Both parties claim under 
Thompſon : but France and Company have the firſt legal right: 
for two bills of lading were firſt indorſed to them, and the letter 
which conveyed the other bill of lading to Fairbrether apprized 
him at the ſame time of this indorſement. 


(a) Rule diſcharged. 


(0) Fide pal. Hibbert v. Carter, 745. and Lickbarrow v. Maſon, 2 vol. 63. 
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Wedneſday, The Kino againſt The Inhabitants of St. Peres 
ng in the Borough of Dtzsr. 


A fecond 1 juſtices made an order for the removal of Benjamin 

—— Pratt, Mary his wife, and their four children, from the 

diſcharges a pariſh of St. Peter in the borough of Derby to the pariſh of Chay. 

— by the 4:/den in the county of Derby ; and the ſeſſions, on appeal, 

ſame pariſh. quaſhed that order; and ſtated the following caſe for the opinion 
of this court. 

Benjamin Pratt the pauper, on the 5th of November 1751, 
was bound apprentice for ſeven years to Foſeph Piun in the 
pariſh of All Saints in Derby, to which place Pinn had a certifi. 
cate from the pariſh of Smalley. The pauper ſerved his maſter 
in A! Saints about five years and an half. And the maſter 
with his family, at Lady Day 1757, removed to Chaddeſien, 
where he reſided till the 14th of January 1758, when Smalley 
granted Pinn a certificate. Between Lady Day 1757, and the 
14th January 1758, the pauper ſerved his maſter upwards of 
forty days in Chaddeſden, Pinn the maſter never returned to 
All Saints, but continued at Chaddeſden under the certificate. 
The pauper returned to Al Saints in the Summer 1758, and 
ferved his maſter there upwards of forty days after Smalley had 
granted the certificate to Chaddeſden. The Seſſions were of 
opinion that the pauper gained a ſettlement by ſuch laſt ſervice 
in All Saints. 

The only queſtion was, whether the ſecond certificate to the 
pariſh of Chaddeſden diſcharged the former one to the pariſh of 
All Saints, they having both been given by the pariſh of Smalley? 

The Court, being of opinion that this queſtion was determined 
by the cafe of the King againſt The Inhabitants of Birdham (a), 
diſcharged the rule, without hearing any argument. 

Mingay in ſupport " the rule— Coke againſt it. 


Order of ſeſſions affirmed. 


(2) Hil. 25 Ger. 3. B. R. 
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The KIR G againſf The Dock Company of Hul. 


4 Saas juſtices allowed a rate made for the relief of the poor 
of the pariſh of Sculcoates, in the Eaſt Riding of the county 
of York. 

Upon appeal, the ſeſſions confirmed the ſaid rate, and ſtated 
the following caſe; 

That in purſuance of an act of parliament made in the 19th 
year of his preſent Majeſty, entitled © An act for making and 
« eſtabliſhing public quays or wharfs at King fon upon Hull, 
« for the better ſecuring his Majeſty's revenues of cuſtoms, and 
« for the benefit of commerce in the port of King fon upon Hull, 
« for making a baſon or dock, with reſervoirs, fluices, roads, 
« and other works, for the accommodation of veſſels uſing the 
« ſaid port, and for appropriating certain lands belonging to his 
« Majeſty, and for applying certain ſums of money out of his 
« Majeſty's cuſtoms at the ſaid port for thoſe purpoſes, and for 
« eſtabliſhing other neceſſary regulations within the town and 
« port of King ſlon upon Hull,” The commiſſioners in and by 
the ſaid act appointed did, before the making of the ſaid dock or 
baſon, purchaſe divers lands and grounds in the ſaid pariſh of 
Sculcoates, all which lands, as well before the purchaſe thereof 
as afterwards, were aſſeſſed to, and did pay, the land-tax and all 
parochial aſſeſſments to the pariſh of Sculcoates in common with 
all the other lands in that pariſh; and that the ſaid Dock Company 
did cut and convert three acres, two roods, and twenty-nine 
perches of land, part of the ſaid lands ſo purchaſed as aforeſaid, 
and lying within the pariſi of Sc#{coates aforeſaid, into the ſaid 
dock or baſon. And that the ſame are now part thereof, the 
whole dock or baſon containing ten acres. 

That in that part of the ſaid dock or baſon within the pariſh 
of Sculcoates, twenty or thirty ſhips or veſſels, or thereabouts, 
frequently lie and are moored for ſeveral months together, par- 
ticularly in the winter ſeaſon; and that the apprentices belong- 
ing to ſuch ſhips uſually lie on board ſuch ſhips or veſſels during 
all the time they are ſo ſtationed, 

That in the year 1783, the faid Deck Company received for 
tonnage of ſhips granted by the ſaid act 3000 £ and expended in 

8 aſßicers 
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1786. officers ſalaries and requiſite repairs 13004. ſo that the net pro. 


— Cceceds amounted to 37000. th 
The That the ſaid Dock Company do not owe or ſtand indebted to ca 
The Dock any perſon or perſons in any ſum of money or ſecurity at intereſt, It 
CITY * either borrowed under the authority of the ſaid act, or otherwiſe be 
'That there are 120 dock ſhares in this Company of 500, _ 
each, on which the ſeveral proprietors have only actually ad. pt 
vanced and paid 300 J. for each ſhare, and that the ſame now {| 
at 525 J. te 
That on the 7th day of May 1784, an aſſeſſment was laid on h. 
the lands and tenements in the ſaid pariſh of Sculcoates for the 90 
relief of the poor therein for the year 1784, at one ſhilling and it 
four pence in the pound, which rate was afterwards duly allow. 00 
ed by two of his Majeſty's juſtices in and for the ſaid Riding, v 
and publiſhed in the pariſh church of Sculceates, according to the 
ſtatute in that behalf made, and is in the words following ; 0 
« For that part of the Dock lying in the pariſh of Sculcoater, b 
300 J.— 59 J. 65. 8 d.“ v 
Bearcroft, and Wilſon, ſhewed cauſe againſt a rule which had \ 
been obtained laſt term to quaſh this order of ſeſſions, canin 
ing the rate. a 
It appears by the order of ſeſſions that the land purchaſed by t 
the Dock Company was aſſeſſed to the land-tax, and paid all pa- | 
rochial aſſeſſments to the pariſh of Sculcoates, as well before as 


after the purchaſe. This is therefore only land, which by im- 
provements, produces more than it did before; and the improved 
value can afford no reaſon why it ſhould ceaſe to be aſſeſſed. 
The rate has been encreaſed in proportion to the improved value 
of the land. This is not like the caſe of a toll or lighthouſe, 
which before was not rateable at all. If it be objected that this | 
property is rated as land, when the act has made it perſonal pro. 
perty, the anſwer is, that the Legiſlature in this conſulted only 
the convenience of the owners of ſhares, and did not mean to 
alter the nature of the property, ſo as to exempt it from the pay- 
ment of rates and taxes, to which it was liable before; but 
merely to ſubjeCt it to the ſame eaſy rules of alienation as chat- 
tels. This is therefore like a chattel intereſt in land, which is 
indiſputably rateable. 
Erſtine, and Garrow, contra, did not contend that perſonal 
property generally was not rateable ; but it did not follow that 
14 this 
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this ſpecies of perſonal property fell within the principle of thoſe 
caſes that determined that ſuch ſort of property was rateable, 
It was the intention of the legiſlature that this property ſhould 
be exempted from all rates and taxes; for the proprietors were 
engaged in a very hazardous undertaking for the benefit of the 
public, the profits of which were very precarious. 

In the caſe of the King v. Richardſon (a), lead mines were de- 
termined not to be rateable property on account of the great 
hazard and expence with which thoſe kind of adventures are 
generally attended; though one reaſon given in that caſe was, 
that lead mines were not mentioned in the 43 Eliz. c. 2. but 
coal mines were; and it was faid, that the inſertion of one 
was an excluſion of the other. | 

In Rowls v. Gells and another (b) the Court held the leſſee 
of lead mines in ſuch caſe liable. They therefore diſtinguiſhed 
between him and the original adventurers; for though his revenue 
was uncertain, he run no riſk, and was not to be ranked with 
that claſs of adventurers. 

In the caſe of the Londen waterworks (e) the Conn doubted 
whether the profits of an hazardous adventure, which required in 
the firſt inſtance a great capital, and were ſubject to continual 
loſſes, were rateable, But the caſe went to the Exchequer 
Chamber, where judgment was given on another ground. 

Another objection ariſes on the rate itſelf; it profeſſes to be a 
rate on lands and tenements, and yet it is rated as the profits of 
an adventure. 

Beſides, the act has expreſsly exempted the company from the 
rate now attempted to be impoſed, by declaring that the ſhares of 
the proprietors ſhall be conſidered as perſonal property, 

Per Curiam. This is landed property lying within the pariſh, 
which clearly was the ſubject of a rate before the paſſing of this 
act of parliament. Then the queſtion is, whether the act ex- 
empts this proper: ©, which was rateable and rated before. But 
there are no words of exemption. As between the heir and exe- 
cutor, this is to be conſidered as perſonal property: but the 


221 
1786, 


The King. 


again 
The Dock 


Company of 


Hurt. 


Legifl ature did not intend to alter the nature of it in any other 


reſpect. 

Rate and order of ſcſſions affirmed (d). 
(a) 3 Burr. 1341. 'b) Corp. 451. (<) Caidee. 135, 6. 
% Vid. R. v. the Mayor, &c. of Lendin. foft. 4 vol. 21; & K. v. 208 Commir. 
Ts ot Salters Lead Suit Nevigat.on, ib. 730. 
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under 22 
Gro. 3. c. 47. 
for inſuring 
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the lottery, 
anthcrized 
by 25 Geo. 
A 
auſe the 
information 
did not Nate 
thet it was a 
ticker in the 
Nate lottery. 
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The KINO againſt EDwaRD TRELAWNEY, 


HIS was a canviction before two juſtices of the peace on 

the lottery act of 22 Geo. 3. c. 47. | 
The information ſtated © that the defendant, on the 18th of 
« March 1786, not regarding the ſlatutes of our ſaid lord the 
« king, nor fearing the penalties therein contained, did in the 
« pariſh of St. Boto/ph without Aldgate, in the ward of Al. 
et gate, in the city of London, receive of and from one Janes 
« Thomas the ſum of five billings and threepence of lawful mo- 
« ney of Great Britain, under pretence, promiſe, and agreement, 
&« to pay to the ſaid James Thomas one ſixteenth part or fhare of 
% 20 guineas, to wit, the ſum of one pound fix ſhillings and three 
« pence, of lawful money of Great Britain, on the event and 
& contingency that the ticket No. 37107, ſhould be drawn fortu- 
« nate on the 37th day of the drawing of the lottery, authorized 
« and eflabliſhed by an act of parliament, made in the parliament of 
« our faid lord the king at a Sefſions thereof holden at Weſtmin- 
& /ler inthe 25th year of his reign, entitled “ An act for granting 


« to his majeſty a certain ſum of money to be raiſed by a lottery,” 


« contrary to the form of the ſtatute in ſuch caſe made and pro- 
« yided z whereby and by force of the ſtatute in ſuch caſe made 
e and provided the ſaid Edward Trelawney Bath for his ſaid 
„ effence forfeited the ſum of 5ol. Sc.“ 

After ſtating that the defendant had been ſummoned, and 
pleaded not guilty, the conviction proceeded to ſtate that“ on 
ce the 22d day of arch, in the 26th year, Wc. the ſaid James 
& Themas (a credible witneſs, &c.) ſaith, that he knows the 
« faid Edward Tre/awney; and that on Saturday the 18th day 
« of March he went to the office of the ſaid Edward Trelawney, 
« in the pariſh of St. Bete/ph without Aldgate, in the ward of 
« Aldgate aforeſaid, in the ſaid city, to enquire the price of in- 
e ſurance for a ſixteenth part of 20 guineas prize only, and vas 
« informed by the ſard Edward Trelawney that the price was five 
« ſhillings and three pence; he then requeſied the ſaid Edward 
« Trelazwney to inſure him the ticket No. 37107, and that the 
% faid Edward Trelawney ordered him to go to a clerk in the office, 
« who accordingly irſured him the ſeid ticket No. 37107, for 

5 „ which 
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« which he paid to him the ſaid ſum of five ſhillings and three- 1585 
« pence; and in conſideration thereof the ſaid clerk of the ſaid ——— 
« Edward Trelawney did promiſe and agree to pay to him the ſaid The Rh i 


% James Thomas one ſixteenth part of 20 guineas, if the ſaid ticket Tux — 
« No. 37107, ſhould be drawn a prize on the 37th day of the I 
« drawing of the ſaid lettery.” 

It then ſtated that, the defendant not contradicting this evi- 
dence, the juſtices convicted him in the penalty of 5o/. for his 
ſaid offence. 

The ſtatute, eſtabliſhing the State lottery in which the ticket in 
queſtion was ſold, is the 25 Geo. 3. c. 59: but the penalty is 
given under the former general ſtatute, 22 Geo. 3. c. 473 the 
13th ſection of which enacts that, “ in order to prevent all ad- 
.« yenturing with lottery tickets in any ſuch (a) lottery as afore- 4 
« ſaid, it ſhall not be lawful for any perſon or perſons to ſell the | 
chance or chances of any ticket or tickets in any ſuch lottery 
e as aforeſaid for a day or any leſs time than the whole time 
« of drawing in any ſuch lottery, or to infure for or againit 
« the drawing of any ſuch ticket or tickets, or to receive any 
«© money or goods in confuderation of any agreement to repay any 
« ſum or ſums, or to deliver the ſame or other goods, if any ſuch 
« ticket or tickets ſhall prove fortunate or unfortunate, or on any 1 
« other chance or event, relative to the drawing of any ſuch 
« ticket or tickets, whether as to their being drawn fortunate 
or unfortunate, or the time of their being drawn, or otherwiſe 
« howſoever, or under any pretence, device, form, denomination 
« or deſcription whatſocver, to promiſe or agree to pay any ſum 
« or ſums, or to deliver any goods, or to do or forbear doing 
« any thing for the beneſit of any perſon or perſons, whether 
« with or without conſideration, on any event or contigency re- 
« lative or applicable to the drawing of any ſuch ticket or 
6 tickets, or to publiſh any propoſal for any of the purpoſes 
« aforeſaid, 6c. under the penalty of 50/.” 

Enſtine took four objections to this conviction. 

iſt, The information does not diſtinctly and ſpecifically charge 
the defendant with an offence within the act. It docs not 
charge him with receiving meney or goods in conſideration of 


[ 


(a) Such lottery refers to any State lottery, which may at any time be autharize4 
by act of parliament. 
Q 2 any 
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any agreement to repay any ſum, or to deliver the ſame, or other 
goeds on the event of the ticket's proving fortunate or unfortunate; 
but he is charged with receiving money under pretence, promiſe, 


Txt awe. and agreement to pay; whereas the offence conſtituted by the act 


N EV. 


is receiving money in conſideration of the agreement. 

2d Objection. It does not appear that the ticket in queſtion 
vas a ticket in the State lottery. The information ſhould have 
alleged that the ticket was a ticket in the State lottery, eſta. 
bliſhed by act of parliament. Whereas the only mention that is 
made of the State lottery relates to the time of drawing the ticket. 

34 Objection. There is no ſuch act of parliament as that 
ſtated on the record. The court are bound to take notice of thg 
caption of a ſtatute, as well as of the body of it. This appears 
on the record to be an act made in a parliament held before our 
ird the king, at a ſeſſions thereof holden at Weſtminſter, in the 
25th year, Cc. Whereas the ſtatute in queſtion paſſed at 4 
parliament begun and holden in the 24th year, &c, and ſo con- 
tinued to the 25th, &c. 

In Rann and Green (a) the 4th and 5th Ph. and M. was de- 
ſcribed to be an act of the 4% Ph, and M. which was held to 
be fatal. | 

4th Objection. The information charges that the defendant 
committed the offence in perſon : but the evidence ſhews that 
the offence, if any, was committed by his clerk. The Court will 


not conclude that the clerk is an agent for an illegal purpoſe, 


and there is no evidence to connect them. 
Sylveſler, contra, was procceding to ſupport the conviction; 


but was ſtopped by 
The Court, who ſaid, that the ſecond objection muſt be fatal. 


That the only mention of the lottery in the information was re- 
lative to the time of drawing the ticket, without ſtating that the 


ticket on which the inſurance was made, was a ticket in the 


State lottery, 
On the ſecond objection therefore the 


Conviction was quaſhed. 


() Corp. 474. 
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ALEXANDER againſt OwEn. — 
. . Where 

ASE for goods ſold and delivered. Pleas the general iſſue, goods are 
2 and a ſet-off. The cauſe was tried at the laſt Aſſizes at dellvered 


under an 


Lancaſter before Willes, Jullice, when the plaintiff was non- agreement 
f to take a 
ſuited. ſpecific par- 


On a motion to ſet aſide the nonſuit, it appeared that the — — 
plaintiff had bargained to ſell to the defendant who lived at in payment, 
Mancheſter a quantity of tobacco, the value of which, in addition * 


to a former debt of 230. for ſome other tobacco, amounted to gots yo 
zol. It was agreed at the ſame time between the parties that the to an ation 
plaintiff ſhould take in payment of that debt a quantity of copper 7 1 
halfpence, which were made up in crown papers, in each of goods, 


which was no more than five pennyworth of good halfpence; and —_— = 
it was alſo agreed that, if the amount of the copper ſhould ex- — 
ceed the value of the tobacco, ſome more of the latter ſhould be ilteral con- 
ſent to balance the amount. Part of the tobacco was delivered, but — 1 * 
the plaintiff refuſed to ſend the remainder, unleſs the defendant 8 
would pay for the whole in good money. Several ſamples of this ;, — 
copper were ſhewn to the plaintiff at the time of the agreement, 
who ſaid it would paſs very well at Liverpool, where he lived, 
The copper was accordingly ſent to the plaintiff on the 19th or 
July; and on the 3oth of Auguſt the defendant wrote a letter to 
the plaintiff, refuſing to take it back, in anſwer to a letter of his 
of the 28th of the fame month, complaining of the badneſs of 
it, and refuſing to accept it. It alſo appeared that before the 
writing of this letter the parties had correſponded on the ſul» 
ject ; but the copper was not actually returned till November. 

The queſtion was, whether the delivery of the copper was a 
good payment, If fo, there was more than enough to balance 
the plaintiff's demand, 

Balton, Serjeant, againſt the rule, inſiſted that this was not a 
contract for the purpoſe of uttering bad money, which would 
have been illegal, and therefore void under the ſtat. 15 Geo. 2, 
6. 28. but it was an agreement by the plaintiff to take a ſpecific 
parcel of copper, which was valid and legal. But ſuppoſing it 
otherwiſe, the plaintiff was equally culpable with the defen- 


dant; and as it appeared that he had ſeen th: identical copper 
Q 3 ar 
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at the time of entering into the agreement, he ought not to be 
permitted to object to it now as an illegal contract. 

Scott and Heywood, contra, contended that this agreement wag 
void, becauſe it was an agreement to commit an offence ; and 
therefore the defendant could not protect himſelf under it, for 
independently of the ſtatute of the 15 Geo. 2. it was a miſde. 
meanor to utter counterfeit money knowing it to be ſuch. 

But ſuppoſing the plaintiff would have been bound by the 
agreement, if it had been concluded, yet it was only executory, 
for the plaintiff ſent word that he would not take the copper 
money as payment; and he kept back part of the tobacco which 
had been agreed for. If an action had been brought by the de- 
fendant to compel the delivery of the reſt of the tobacco, he 
could not have recovered, becauſe there was no legal conſidera- 
tion: and if the defendant had never ſent this copper in pay- 
ment, the plaintiff could not have compelled him to perform 
the contract, which would have ſubjected him to a criminal 
proceſs. Then he ought not to be permitted to take advantage 
of it in this ſhape. 

The queſtion ſhould have been left to the jury, to determine 
the extent of the agreement ; and at leaſt the plaintiff was en- 
titled to recover that part of his debt which accrued previous 
to this contract. It has been ſettled that if a contract be valid 
as to part, and void as to the reſt, the plaintiff may recover upon 
that part of it which is legal. Robinſon v. Bland, 2 Burr. 107). 

WiIIEs, J. declared himſelf ſatisfied with the nonſuit. 

AsSHHURST, J. The nonſuit in this caſe ought to ſtand ; for 
it does not appear that the parties entered into this contract, 
knowing it to be illegal: but even if it were ſo, it does not lie 
in the plaintiff's mouth to take advantage of it. 

BvLiLER, J. It has been objected that this is an illegal con- 
tract: there is no doubt but that an agreement to take counter- 
feit money, knowing it to be ſo, is void; but the fact does not 
tome up to it in this caſe. The plaintiff did not agree to take 
counterfeit money in payment; but the agreement was to take 
ſuch copper money as was then ſhewn to him. 

Suppoſing however that this contract was illegal, the plaintiff 
would not ſtand in a better ſituation. He could never recover; 
for the argument of the plaintiff's counſel, in caſe an action had 
been brought by the defendant to recover the remainder of the 


tobacco, would haze been equally applicable to the * 
| t 
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It cannot be ſaid that the ſale is good, and that the payment is 
bad ; if it be an illegal contract, it is equally bad for the whole, 
It would be great injuſtice to allow the plaintiff to recover in 
this action the whole value of the goods ſold, becauſe that would 
be permitting him to take advantage of a corrupt agreement, 
which is never allowed in caſes where a party applies to the 
court to ſet aſide ſuch agreements. That was the principle on 
which the Court went in a late caſe of Fitzroy and Gwillim (a), 
where they ſaid, that, if a party applies to the Court to reſcind 

a contract on the ground of its illegality, it muſt be done in toto, 
and he muſt not derive any advantage under it. 'The parties are 
in pari delicto, and if one of them ſeek relief, he mult firſt do 
what is juſt 3 according to the principle eſtabliſhed on the other 
ſide of the Hall, that he who aſks equity muſt do equity. 

This nonſuit will not preclude the plaintiff from recovering 
the 23/. which was owing upon a former agreement, becauſe 
that debt aroſe ſrom a fair and valid tranſaction: but that is no 


reaſon for ſetting aſide the nonſuit in this caſe. 
Rule diſcharged, 


(a) Ante, 154. 


— —— —  — —D— 
TorPinG againſt Ry AN. 


(OF: PER ſhewed cauſe againſt a rule why the commitment 
of the defendant to the cuſtody of the marſhal ſhould not be 
ſet aſide for irregularity (6). 

Judgment having been obtained againſt the defendant (which 
was aſſirmed on a writ of error), execution was ſued out for 
6061. which was 5/. more than was really due; and for this 
regularity a rule was made in laſt Hilary term to ſhew cauſe 
why the defendant ſhould not be diſcharged, which was after- 
wards made abſolute, Pending this rule, the defendant was 
charged in cuſtody for the real debt, _ which this ſecond 
rule to ſhew cauſe was obtained, 

It was now contended on behalf of the plaintiff, that imme- 
diately on the application having been made to the Court in the 
laſt term, and the irregularity having been diſcovered, the plain- 
tiff had abandoned the former commitment, and charged the 
defendant in execution for the ſum actually due. And that 


% There was another part of the rule calling on the plaint'ff's attorney to pay 
the coſts of this application, which was diſcharged on the merits. 


Q 4 when 
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1786. when the Court ſet aſide the former execution, they made yg 
order about the ſecond, although the defendant had actually 
re been charged with it at that time. 


on. Mingay in ſupport of the rule now inſiſted, that the former 
execution was not abandoned when the firſt rule was made abſo- 
Jute; before which time the defendant was charged in cuſtody 
with a ſecond execution, which was irregular. That when the 
firſt rule was made abſolute, the Court only decided on the for. 
mer execution; and the ſubject matter of the preſent motion 
not being then before the Court, they gave no directions relative 
to the ſecond commitment. 

Per Curiam. There is no afſidavit that the plaintiff had given 
notice that the firſt commitment was abandoned pending the 
former rule; and a ſecond commitment for the ſame cauſe, be. 
fore the firſt was diſcharged, is clearly informal. | 

Rule abſolute (a). 
(a) Vige telt. 273. | 
Saturday, The KinG againſt SHARPNEss. 
May 20th. ö 
When a de. THE defendant, who was keeper of the priſon at St. Albans, 
— having been convicted of ſuffering a priſoner to eſcape, 


been con- Was now brought up to receive judgment. 

vicedonan Palmer for the proſecution offered to read an affidavit in ag- 
ment, . a ; 

comes up to gravation, which was made by a witneſs who had been examined 


Ss, at the trial, 


mne proſecu- Garrow for the defendant objected, that it would be a very 
tor may 


read affi- dangerous practice if ſuch afhidavits were permitted to be read, 


davits in ag- : i = k 
gravation, made by witneſſes who had been examined at the trial, and who 


— * then had an opportunity of diſcloſing whatever they knew. That 


witneſſes ſuch a practice would bear particularly hard upon the defendant, 
_ mined at Who could have no opportunity of croſs-examining the witneſs, 
the trial, or of anſwering the facts now ſworn to, which might be kept 


which affi- 

davits the back through colluſton. 

—— WiLLEs, J. and Asnnunsr, J. doubted at firſt what the prac- 

an{wer, tice was. They had underſtood it to be, that it was unneceſſary 
for the defendant to offer any evidence in extenuation at the trial, 
becauſe ſuch matter might be brought before the court aſter- 
wards by aſſidavit: but they had always been of opinion that 
the proſecutor muſt prove his whole caſe at the trial, and could 
not afterwards go into matter of aggravation. Particularly that 
no ſuch aſſidavit could be made by a witneſs who had been ex- 


amined at the trial, But 
6 k BULLERy 
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BULLER, J. ſaid the practice had always been otherwiſe, 1786. 
At the trial, the only thing to be enquired into is the fact 
which conſtitutes the offence. Matters of extenuation or aggrava- The Kixe 


. . . againſt 
tion are never entered into at that time. If it were permitted to Sn 


2 a - _— "_ W — — — 2 
- 8 P — 5 EY 
+ - a. 2 — — 8 5 p » IF '2 _ — — 2 
— to a 4 * 33 * VT . 
* 2 — * 
— wx » 72 — — A. = 
5 — — - . - 
. RS, 2 . 


* Do. 
— — 


he proſecutor to enter into matters of aggravation, it would be N 1 4 
highly unjuſt not to let the defendant rebut it, by offering evi- 3 
dence in extenuation. It is not to be diſputed, that a different 4 
witneſs, whoſe teſtimony goes only to matter of aggravation, 4 
muſt come before the court by affidavit, and would not be re- M 
ceived at the trial. The ſame reaſon extends equally to the 9 8 
ſame witneſs: for if it be unneceſſary and improper for another 1 
witneſs to go into matter of aggravation, it is alſo improper for | 
the ſame witneſs. If indeed theſe affidavits contain matter of 
ſuch aggravation as would induce the Court to inflict a heavier i 
puniſhment, then the defendant ought to have an opportunity 0 
of anſwering them. * 
Upon recollection, moſt of the caſes which have come before 1 
the Court from the Sittings have been indictments on aſſaults; fi 
there the witneſſes have, in general, been examined on the part 4 
of the proſecutor alone, and have only been permitted at the trial 1 
to give evidence of the fact to convict the defendant, and the pro- b 5 
ſecutor has conſtantly afterwards been permitted to read aſſida- þ | q 
vits of other collateral matters in aggravation, A 
The reſt of the Court now coinciding in this opinion, the aſſi- md 
davit in aggravation was read, and leave was given to the defen- 0 1 
dant to anſwer it; which he did on a ſubſequent day. After A 
which the Court paſſed judgment on the defendant, that he 4 
ſhould be impriſoned for one month (a). 4 
(a) Vide poſt. 2 vol. 68 3. R. v. Bunts, 'M 
RuBrery againſt JervorsE and Another, - | Teſt, 
TRI was an action of covenant. 
A. and . 


The declaration ſtated, that on the 3d March, 1725, by covenant in 


a certain indenture tripartite, made between Walter Baynes and ® caſe tor 


#* That at any time within one year after the expiration of 20 years of the ſaid term of 61 years, 
* upon the requeſt of the leſſee, and his paying 6/. to the ieffors, they would execute another leaſe 
* ot the ſaid premiſes unto the leſſee, for and dur ing the ſurther term of 20 years, to commence from and 
% after the expiration of the ſaid term 7 1 years, &C. And ſo in like manner at the end and expiration 
« of every 20 years during the ſaid term of 61 years, for the like conſideration, and upon 
„ the like requeſt, would cxecute another leaſe fer the further term af 20 years, to commence at and 
% from the expiration of the term then laſt before granted, &c. Under this covenant the lefſee cannot 
claim a further term of 20 years, at the expiration of the laſt term of 20 years in the leaſe, if he 
has omitted to claim a furtacr term at the end ot the firit and ſecond 20 years in the Kate. 


Robert 
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Robert Warner of the firſt part, William Wilton of, the ſecond 
part, and Richard Grimes and John Pankeman of the third part, 
after reciting as therein is recited, they the ſaid Malter Bayne, 
and Robert Warner, by and with the direction and appointment of 
Richard Grimes and F. Pank:man, did, and each of them did, 
demiſe, leaſe, and to farm let, unto the faid William Wilton, his 
executors, adminiſtrators, and aſſigns, all that piece or parcel of 
ground, c. [particularly deſcribing it] from the Feaſt of $t, 
Fohn the Baptiſt, then laſt paſt, for ſixty-one years; yielding and 
paying therefore unto the ſaid Walter Baynes and Robert Mar- 
ner, their heirs and aſſigns, for the firſt two years of the (ai 
term, the rent of one pepper-corn; and yielding and paying there. 
fore yearly and every year, during the remainder of the ſaid term 
of 61 years, unto the ſaid Walter Baynes and Robert Warny, 
their heirs and aſſigns, (as tenants in common,) the yearly rent 
or ſum of 2/. 75. 6d. at the two moſt uſual Feaſts, &c. without 
any deduction, Sc. the firſt half-yearly payment thereof to be- 
gin at Chriſtmas 1727. And the ſaid Walter Baynes and Robert 
Warner for themſelves reſpectively, and for their reſpective heirs 
and aſſigns, (as tenants in common, ) did, and each of them did, 
covenant, promiſe, grant, and agree, to and with the ſaid William 
Wilton, his executors, adminiſtrators, and aſſigns, and to and 
with every of them, by the ſaid indenture, that, at any time, 


within one year aſter the expiration of 20 years of the ſaid 


term of 61 years thereby granted, at and upon the requeſt, 


proper coſts and charges of him the ſaid William Wilton, his 


executors, adminiſtrators, and aſſigns, and his or their paying 
unto the ſaid Walter Baynes and Robert Warner, their heirs 
or aſſigns, (as tenants in common;) the ſum 6/. of Jawful 
money of Great Britain, they the ſaid Walter Baynes and Robert 
Warner, their or either of their heirs and aſſigns, (as tenants in 
common, ) ſhould, and would, upon ſuch requeſt and payment 


made, execute in due form of law another leaſe of the ſaid pre- 


miſes unto the ſaid William Wilton, his executors, adminiſtra- 
tors, and aſſigns, for and during the further term of 20 years, 
to commence from and after the expiration of the ſaid term of 
61 years thereby granted, at and under the ſaid yearly rent of 
2/. 75. 6d. and the uſual and general covenants; and /o in 
like manner, at the end and expiration of every 20 years during 
the ſaid term of 61 years thereby granted, ſor the like conſidera- 

a tion, 
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execute another leaſe of the ſaid premiſes unto the ſaid Milliam 
Wilton, his executors, adminiſtrators, or aſſigns, for the further 


232 


lion, and upon the like requeſt, ſhould and would grant and 1786. 


VBERY 
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term of 20 years, to commence at and from the expiration of the Jzz vorsr. 


term then laſt before granted, at and under the like rent and co- 
venants, as by the ſaid indenture, &c. By virtue of which ſaid 
indenture the ſaid William Wilton afterwards, to wit, on the 
faid 3d of March 1725, entered into and upon the ſaid demiſed 


| premiſes, c. The declaration then ſtated that William Wilton 


afterwards, on the 11th of May, 1785, by indenture did grant, 
bargain, ſell, aſſign, transfer, and ſet over, the ſaid demiſed pre- 
miſes, &c. unto the ſaid John Rubery for the remainder of the 
term. That by virtue of ſuch aſſignment Jahn Rubery entered, 
&c. And that the reverſion of the demiſed premiſes legally 
came to, and veſted in, the ſaid Jerwoiſe Clerke, and Thomas Francis, 
reſpectively, and their reſpective heirs and aſſigns, as tenants in 
common. Then it ſtated that John Rubery, at the end and ex- 
firation of the third twenty years of the ſaid term next after 
the making of the ſaid ſirſt mentioned indenture, requeſted the 
ſaid J. C. Jervoiſe and Thomas Francis, reſpectively, as tenants 
in common, at the proper coſts and charges of him the ſaid 
John Rubery, and upon his the ſaid John Rubery's paying unto 
them the ſaid 7. C. Jervoiſe and Thomas Francis, as tenants 
in common, the ſum of 61. to grant and execute another leaſe 
of the ſaid premiſes unto him the ſaid John Rubery, for and 
during the further term of 20 years, to commence at and from 
the expiration of the ſaid term of 61 years, (being the term then 
laſt before granted, ) at and under the ſaid yearly rent of 2/. 75. 6d. 
and the uſual and general covenants, and tendered the ſame, 
Sc. Then followed the breach of covenant; © that the faid F. 
Clerke Jervoiſe and Thomas Francis, did not, nor would, ner 
did, nor would either of them, at the ſaid time when they were 
ſo requeſted as aforeſaid, or at any time afterwards, grant or 
execute another leaſe of the ſaid premiſes unto the ſaid John 
Rubery, for and during the further term, to commence as afore- 
faid, at and under the rent and covenants aforeſaid, or for any 
other term, or at or under any other rent or covenants, or in any 
other manner whatſoever, but wholly neglected ang refuſed ſo to 
do, contrary to the tenor and effect, true intent and meaning, 
— the ſaid firſt mentioned indenture, and of the ſaid covenants, 
G 
To 


—— W 2 
wa Is 2 3 * * _ 
* n — 
. wad 2 * 
— 


Ara xz a - 
* 4 
— 


+ 


— + 
— 5 


— Rs 


2 


DT MEI DDD a REN. 
bo 92 -4 „ 
= * 


232 CASES W EASTER TERM 


1786, To this there was a general demurrer, and joinder in demy;. 
— rer (a). 

2 — 1 Rufell in ſupport of the demurrer. It appears on this deel,. 
f Jzxvo15z. ration that the leſſee did not apply at the end of the firſt q. 
f ſecond 20 years of the original term of 61 years for a further 

term of 20 years; but at the expiration of the third 20 years, in 

conſideration of a five of fix pounds to be then paid, he applied 
for a further term of 20 years to commence from the time 

of the grant thereof, to which he is not entitled; for it i; 

obvious from the conſtruction of the covenant that it was the 

intention of the parties that there ſhould always be forty years 

intervening between the time of granting a further term of 20 

years and the commencement of it; and that the fine ſhould be 

paid at the time of granting the term. This muſt neceſſarily 
have been the caſe if the lefſee had taken all the three terms, 
or if he had taken the firſt only. He might have renewed ut 
the end of the firſt, ſecond, and third, 20 years, but then he muſt 
have taken them in ſucceſſion 3 the words, © and + in like man. 
ner,” can otherwiſe have no meaning. A term cannot be granted 
in like manner as a former term has been, if no ſuch term waz 
ever granted. The term then 4% before granted muſt mean the 
term of 20 years, for otherwiſe the parties would have ſaid, tb: 
ſaid term of 61 years ; and if it had been intended that the leſſee 
ſhould have a further term of 20 years in the manner ſtated in the 
breach of the declaration, inſtead of ſaying, * IF at the end ꝙ tle 

« firft 20 years, &c.” they would have ſaid, c if at the end of the 
ſaid term, the leſſee chooſe to have a further term of 20 years, 
& he ſhall have it; and if at the end of that 20 years he chooſe 
te to have a further term of 20 years, he ſhall have it; and ſo of 
te the third.“ But it is plain that the parties intended that the 
further term of 20 years ſhould be applied for, and the fine paid, 
40 years before the commencement of the term. 

If there ſhould be any doubt of this on the words of the co- 
venant, the fine will determine it. If the leſſee had taken 
the firſt term of 20 years, he muſt have paid the fine 40 years be- 
fore the commencement of the term, and in 30 years the fine 
would be of eight times the value. So that according to what is 


(a) The Court obſerved that this was a joint action on a ſeveral covenant : but as it 
was the wiſh of the parties to take the opinion of the Court on the conſtruction of 
the covenant, this was argued as if the declaration had been amended, 


con- 


N THE TwENTY-S1XTH VTAR or GEORGE III. 


contended for, for the firſt term of 20 years he was to pay 48 /, 


leſſor and leſſee contract for a term of 20 years, to commence 40 
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and for the laſt only 61., which is abſurd, Beſides, when the 


Ruzzar 
againſt 


years afterwards, they contract on equal terms; neither of them J=* vorss. 


can tell whether it will be a loſing or a beneficial term, efpeci- 
ally as this is an eſtate in the ſuburbs of London, where eſtates 
are liable to great fluctuations in value. Here the leſſee waited 
till he ſaw that the term would be beneficial, and then he aiked for 
it: had it been the reverſe, he would not have taken it. The 
lefſor had no ſuch option. Therefore, from the plain conſtruc- 
tion of the covenant, from the time at which the fine was payable, 
and its value, and the time when the leſſee was to ſignify his in- 
tention to renew, it is clear that the leſſee, not having taken the 
firſt and ſecond terms, cannot be entitled to the third. 

Gibbs, contra. This covenant amounts to an agreement by the 
leſſor to grant a reverſionary leaſe of 20 years at any of the 
three periods in the term of 61 years. The words are © at any 
time within one year after the expiration of 20 years of the ſaid 
« term, &c.” So that the leſſee may at the end of any 20 years, 
demand a leaſe of 20 years in reverſion, to be attached to the 
term then in him. 

The conſtruction contended for ſuppoſes that the leaſe muſt 
be underſtood in the moſt beneficial manner for the landlord, but 
in all caſes where words are doubtful, they muſt be taken moſt 
ſtrongly againſt the covenantor. | 

There is no reaſon to preſume from the words of the covenant 
that the intention of the parties was that 40 years ſhould inter- 
vene between the granting and commencement of the further 
term of 20 years. The covenantee was at liberty to call upon, 
the covenantor after the expiration of 40 years for a further 
term, even though he had neglected to make ſuch demand at 
the end of the firſt 20 years; and the words, © in like manner,” 
which have been relied on, only point out the right of the leſſee 
to apply for a further term, in the ſame manner as he might have 
done if he had made his application at the expiration of the 
former period of 20 years. The words *© aft before granted” 
relate to the term of 61 years, and not to the additional one of 
20 years. | 

As to the loſs which the leſſor would incur by receiving his 
fine 40 years later than he would otherwiſe have done, the loſs 
would be reciprocal ; ſor by neglecling to call upon the leffor till 

the 
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1780. the end of the term of 61 years, the leſſee loſes 40 years of hi 
term which he might have had, ſo that the other derives an 44. 
gu vantage from his neglect. 
IAV Eg. WILESs, J. This queſtion has been argued upon the words e1 
the covenant, and the intention of the parties. If there be a doutt 
upon the words, it is true that they are to be taken moſt (troy, 
ly againſt the covenantor ; but in this caſe they are very plain, 
The leſſor at any time within one year after the expiration of the 
firſt 20 years in the ſaid term, upon the application of the leſſee, 


2 


| 
« 
g 
: 
| 
5 
| 
54 
| 


covenanted to grant a further term of 20 years; then the cove. | 
nant ſtates that he is “ in lite manner” to grant a ſecond tern 
of 20 years after the expiration of 40 years of the original lea: c 


upon a ſimilar application: that is, the leſſee is to apply at the 
end of every 20 years, ſo that there may always be 40 years in. 
tervening between the grant and the commencement of the ad. 
ditional terms. 

This conſtruction is alſo ſupported by reaſon. The reſerved 
rent is 2 J. 6s. per aun. and the leſſee now claims at the end of 
61 years to have a further leaſe of 20 years, on paying ſo ſmall 
a fine as 61. If this had bcen paid 340 years before, the leſſor 
would have had the intereſt of it during the intermediate time, 
which would have made the conſideration much greater. It 
the plaintiff had wiſhed to have the advantage of this covenant, 
to renew, he ſhould have taken the terms in ſucceſſion. 

ASHHURST, J. It is equally clear from the words, and from 
the manifeſt intention of the partics, what ſhould be the con- 
ſtruction of this covenant. The words © and fo in like manner," 
after the term laſt beiore granted neceſſarily mean that the leſlee 
muſt have applied for the term of 20 years preceding, and it 
made a very material difference to the leſſor, whether this re- 
newal was made at the end of 20 or 60 years. 

BuLLER, J. This is an agreement on the part of the leſſor 
to grant a further leaſe on a precedent condition to be performed 
by the leſſee, which he has not done. 

It has been argued that the words © /aft before granted” apply 
to the term of 61 years; but it is manifeſt that ſuch was not 
the intention of the parties, for they uſed the words * 61 years" 
in the former part of the covenant, when they were ſpeaking of 
the whole term ; then thoſe words muſt neceſſarily refer to the 
term of 20 years laſt beſore granted. 1 
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It was optional in the leſſee whether he would apply for a re- 
newal of the leaſe or not: but if he had intended to claim the 
benefit of ſuch renewal, he ought to have applied for it at the 
end of the firlt 20 years. 

1 for the defendant, 


— — ———oo— b t 
Francis KING againſt SAMurEL PiPPerT. 


EBT for two penalties of ;o. each, under the 
ſtatute of the 2 Geo. 2. c. 24. for preventing bribery at 
elections. 

This was tried at the laſt Aſſizes for the county of Devon be- 
fore Eyre, Baron, when the plaintiff was nonſuited upon the 
ground that there was a variance between the precept ſtated in 
the declaration and the one which was proved. 

The declaration recited the writ to the ſheriff for the election 
of members to ſerve in parliament ; and then proceeded to ſtate 
that the ſheriff made his precept to the portreeve of the borough 
of Honiton, which concluded in theſe words, “ and i the ſaid 
« election ſo made, diſtinctly, and openly, under the feal of the 
« portreeve, and the ſeals of thoſe who ſhould be preſent at 
« ſuch election, the ſaid portreeve ſhould certify to the ſaid 
« ſheriff, ſo that the ſaid ſheriff ſhould certify to his ſaid Ma- 
« jeſty, in his ſaid Majeſty's chancery, at the day and place 
« aforeſaid, without delay; remitting to the ſaid ſheriff one 
« part of the aforeſaid indentures, ſo that the ſaid ſheriff might 
« remit the ſame to his ſaid Majeſty, annexed to his Majeſty's 
« writ,” 

The precept when produced had not the word * if,” which 
the Judge thought did not ſupport the declaration, 

Gibbs ſhewed cauſe againſt a rule which had been obtained to 
ſet aſide this nonſuit. 

This precept ſtated in the declaration is not proved by the 
real one, which has a perfect concluſion, inaſmuch as it con- 
tains a poſitive direction to the portreeve to proceed to election, 
and return the precept; whereas that ſet out in the declaration, 
has an imperfe and conditional concluſion. 

The principle laid down in the caſe of Brifow and Wright (a) 


{a) Dough, 642. 


gecides 


235 
1786. 


Runter 
againſt 
IxRvofsx. 


Tueſd.ry 
May 23d. 


In an ation 
tor bribery 
at an clec- 
tion, where 
the declara- 
tion ſet forth. 
the precept 
trom the 
ſhcriff to 
the port- 
reeve of a 
borouzh,the 
improper 
inſertion of 
the word 

«c if” in 
ſuch pre- 
cept is net 
a fatal va- 
riance, but 
it will he 
rejected as 
ſurpluſage. 


* 

[; 

1 
34 th 
-—- 
t 37 
14 by 
of 
„ 1 

t 
8 
_ 
9 4 
1 4 
0 » 
"+ 
. 

es. 


: 


——— 


= 0 7 
. . 


236 


CASES in EASTER TERM 


1786. decides that this is a legal objection. That was an ation 


KinG 


egainſt 


againſt the ſheriff for taking goods without leaving a year 
rent. In the declaration, the particulars of the demiſe were ſet 


Pirr Err. forth, which was held to be unneceſſary z but the plaintiff, hay. 


ing undertaken to do it, and not proving them as ſet forth, wag 
nonſuited. It was ſaid by Lord Mangfeld, in that caſe, that 
« the diſtinction is between that which may be rejected as ſur. 
&« pluſage (which might have been ſtruck out on motion) and 
« what cannot. Where the declaration contains impertinent 
& matter, that will be rejected by the Court, and need not be 
« proved; but if the very ground of the action be miſtated, 
« as where you undertake to recite that part of the deed on 
© which the action is founded, and it is miſ-recited, that will 
« be fatal; for then the caſe declared on is different from that 
© which is proved, and you muſt recover ſecundum allegata et 
10 probata.” The queſtion then is, whether the ſetting out this 
precept be impertinent or immaterial ? If the former, the ba- 
riance in the declaration is not fatal, becauſe in ſuch caſe it is 
not neceſſary to prove the precept; but if immaterial only, as 
the plaintiff has undertaken to ſet out that which he need not 
have done, he is bound to prove it as ſtated. Here perhaps it 
might have been ſufficient to have ſtated that there had been an 
election, and that at ſuch election the bribery had been com- 
mitted ; but the plaintiff, having undertaken to ſet out this pre- 
cept, is bound to prove it as ſet forth, becauſe he makes out his 
caſe through it. 

If the inſertion of the word © i” make any alteration in the 
ſenſe, it is a ſuſſicient objection; and it is clear in this caſe that 
it alters the ſigniſication of every ſubſequent word, by making 
that conditional which ought to be poſitive ; therefore every 
word which follows , in the declaration muſt be taken in a 
different ſcnſe from that in which they are to be underſtood in 
the precept. | 

It is not enough to ſay that by the rejection of the word « i” 
the ſenſe will be complete; for any perſon reading this record 
would rather ſuppoſe that ſomething had been omitted in the 
concluſion, than that the word * if” had been improperly in- 
ſerted in this part. 

Lawrence and Watſon, contra, argued that the declaration did 
not affect to ſet out the tenor of the precept, in which caſe the 
variance would have been fatal; but it only (tated that the 


ſherif 


” 


\ 
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ſheriff had made his precept, by which he had given certain di- 1786. 
rections to the portreeve. _ 

The Court may not only read the declaration without the —_— 
word ** if,” but even without any part of the precept in which Pirretr, 
it is contained, becauſe it was not neceſſary to be ſet forth. In 
the caſe of the King and Beach (a) undertood was written for un- 

Au ſſiud in the aſſignment of perjury, which was held not to 

be a fatal variance. If then the Court can ſupply a letter in 

order to make ſenſe, they may alſo reject a word for the ſame 

purpoſe ; for the introduction of the word c makes the whole 
ſentence unintelligible. 

In the caſe of Bri/fow and Wright the whole of the contract 
was neceſſary to be proved, and conſequently the time when the 
rent was payable; but here the matter ſtated was perfectly un» 
neceſſary. The mode of election and the return by the port - 
reeve to the ſheriff were irrelevant to this action, and therefore 
they may be rejected as ſurpluſage, according to what was ſaid 
by the Court in Briſtow and Wright with reſpect to irrelevant 
covenants in a leaſe, 

The King and May (5) was an indictment for perjury, com- 
mitted in the trial of an indictment for an aſſault, in which were 
theſe words, “ whereby his life was greatly deſpaired of:“ this 
laſt indictment was ſet out in the former, omitting the word 
« defpaired.” This was ſupplied by the Court, upon the ground 
that the omiſhon of that word made it nonſenſe; the ſame reaſon 
therefore holds for rejecting this word. 

They then cited Vidſon againſt Mauzſn, at the Sittings after 
Michaelmas, 13 Geo. 2. at Weſtminſler, That was an action for 
falſe impriſonment, and the bill of Aſi4dleſex, upon which the 
party had been zrreſted, was ſet forth in the declaration as fol- 
lows; that the ſheriff was commanded to take A. B. (the then 
defendant) and n Dee, if, &c. and them, &c. ſo that he 
might have their bodies before our Lord the King, at Weſt- 
minfter, on, &c. (verbatim to the end). The bill of Middleſex, 
being read, was in theſe words; the ſheriff is commanded to 
take A. B. and John Doe, if they ſhall be found in his bailiwick, 
and them ſafely keep, ſo that he may have their bodies before, c. 
It was inſiſted by the defendant's counſel that this was a variance 
between the bill of Midaleſe and the record, and that it was 

(a) Corp. 229. (4) Deoug!, 183. 
Vor. I. R not 
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not ſuſſiciently ſet out, on account of the words Sc. g,, 
per Lee, Ch. J. The objection is, that all the bill of 11; 
dle is not ſet out in the record: but there is no oce1fion to [ct 


. 127. it all out; the ſubſtance is ſufficient; and there is no variance 


between the bill of Middle ger and fo much of it as is fet out in 
the record, 

So alſo in the caſe of Hendray againſt Spencer (a), which waz 
an action brought by the high baififf of. 77 e/tminſler againſt the 
defendant in the nature of an eſcape. The declaration ſtated 
a /atitat againſt Danner and J. Dee with an ac etiam againſt 
Donner for 3ol. 4 hat a warrant was made to the high bailif 
c. and that the p! laintiff (the high bailiff) arreſted Donner, 
and delivered him to the defendant, whd promiſed ſafely to keep 


him, but afterwards permitted him to eſcape, by which mean; 


the plaintiff was obliged to pay the money. The writ produced 


in evidence was againſt Donner and two others, and not againſt 
FJ. De. Mr. Maugfuld, on behalf of the defendant, objeQed 


that this writ did not prove the declaration, but was a variance; 


for a writ againſt Danner and two others could not be the 


"ſame as a writ againſt Donner and F. Doe. Wallace, contra, (aid, 
the only queſtion was, whether ſuch 4 writ iſſued as warranted 
the arteſt of Denner; and that had been proved. Lord Mangel 
over-ruled this objection, and ſaid this was a ſuſſicient writ to 


warrant the arreſt, and that was all that was neceſſary. And the 
plaintiff had a verdict. 

Wirrrs, J. Iam of opinion that this nonſuit ought to be 
ſct aſide. It is agreed that the whole precept need not have been 
ſct out; ſo that ſtating it was ſurpluſage. It is likewiſe agreed 
that the precept is not ſet out according to its ter, But it 15 
objected that the laſt clauſe of the precept is ſet out as c- 
diticnal, inſtead of its being a p;ſizzve averment. If it were fo, 
the argument would have ſome weight: but I do not think 
the inſertion of the word */ varies the ſenſe of the ſentence; 
but, if it has any elleQ, it makes nonſenſe of a precept which 
ought not to have been ſet out at all, therefore the Court is 
bound to reject ſuch a word. The caſe of the King and Beach (6) 
applies very ſtrongly. There the omiſſion of the letter 
« 5” did not change the ſenſe; neither, in the preſent caſe, 
does the addition of the word %“ convey a different mean- 


(a) S:ttings at Vm aſter Michor/mas, 1773. (b) Conop, 229. 
ing. 


— Ss 


ing. If this word be rejected, the ſenſe is complete; and I 1786. 
think we are warranted in rejecting it by the cafe of Hendray v. 
Spencer, where, though there was a variance in the names of — 
two perſons in the writ, yet enough of it was ſet forth to war- PTA Er. 
rant the arreſt. 

This is totally different from the caſe of Bri/ow v. Wright. 
There the demiſe was particularly ſet forth, which varied ma- 
terially from the demiſe as proved; therefore the ſenſe itfelf was 
different. 

AsHHURST, J. I think the Court may and ought to rejet 
the word ( if,” as ſurpluſage; for on reading the record we 
{ze that the word introduced is nonſenſical. The Court is bound 
to judge according to certain and known rules of law, and they 
muſt take notice, ex Mio, of what is the form of the precept. 
It is a matter of notoriety; and looking on the record, we ſee 
the word & if” inſerted, which is contrary to the form of the 
precept. Therefore this is not like a matter in pair, of which 
the Court can know nothing it till it comes before them. This 
caſe does not appear ſo ſtrong as thoſe of Hendray v. Spencer, 
and Wilſon v. Mawſon ; for the addition of a name was a thing 
which the Court could not poſſibly know till the production of 
the writ at the trial: but this is what they muſt, on reading, 
know to be wrong, Therefore I am of opinion that the non» 
ſuir ought to be ſet aſide. 

BurLER, J. The declaration in this cafe is much longer 
than it need have been. There is no neceſlity to ſet out the 
precept ; but, being ſet forth, the queſtion is, whether the va- 
riance be or be not material? I think it is impoſſible for any 
perſon to read this part of the declaration without knowing what 
it ſhould be; every one mult ſee by it that the portreeve is ab- 
folutely ta certify to the ſheriff, &c. The infertion of the word 
« ;f” is a mere miſtake, Ihe caſe of the King v. Beach is 
much ſtronger than the preſent. There the Court ſupplied a 
letter to make up a word, which was neceflary in ſetting out an 
indictment : but here it was not neceſſary to ſtate the precept at 
all, But it does not reſt here only. There are other cafes 
equally ſtrong, as Heudray v. Spencer; and Cuming v. Sibly, 
E. 9 Geo. 3. C. B. which was an action for bribery: there the 
declaration ſtated the precept to be directed to the mayar only : 
but the precept which was proved was directed to the mayor and 
burgeſſes 3 and the only queſtion in the caſe, which was reſerved 
R 2 for 
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for the opinion of the Court, was, whether the precept that 
was proved ſupported the declaration? The court of Common 
Pleas was of opinion that it did, and gave judgment for the 
plaintiff, In that caſe there was a variance in the perſon to 
whom the precept was directed, but the Court was of opinion 
that if it were the ſame in ſubſtance as that which was ſet forth 
in the record, it was ſufficient, unleſs the tenor was ſtated, 89 
in this caſe, the variance, to have any effect, muſt be a variance 
of ſenſe and of ſomething material. 

The three principal caſes which have been argued in this 
Court of late years are Shute v. Harnſep(a), Briflow v. Wright (b), 
and Grant v. Afile (c), all of which were upon contracts. 
In theſe kind of cafes it is neceſſary to ſet out the contract in 
the declaration; and if it be different in any part, the whole 
foundation of the action fails, becauſe the contract is entire, 

In the caſe of the King v. Lookup (d), which was an indiQ. 
ment for perjury, the objection was, that the indictment ſtated 
the bill in Chancery to be directed to © Robert Lord Henley, &c.“ 
whereas it was directed to “ Sir Robert Henley, Knight, Oc.“ 
But that objection was over-ruled. 

The caſe of Shuttleworith v. Pilkington (e] is likewiſe ex. 
tremely ſtrong. That was an action on a bail bond; the ſpecial 
original was returnable coram domino reg: ubicungue tunc fuerit 
in Auglid but the words © wbicunque, &c.” were omitted in the 
bail bond: and it was objeCted that by the ſtat. of Hen. 6, (which 
was pleaded) the ſheriff could take no bond but ſuch as corre- 
ſponded with the writ; whereas this might be to compel an 
appearance out of England, if the king ſhould happen to be ſo. 
But the Court faid it was ſufficient in theſe bonds to ſtate in 
ſubſtance the deſign of the writ; and that they would underſtand 
that by appearing before the king was meant before the Ling in 
his court, and not before the king in perſon. And the plaintiff 
had judgment. 

In the preſent cafe the ſenſe of the precept, as ſtated in the 
declaration, is the ſame as that which was proved; it commands 
the returning officer to proceed to an election. Therefore, as 
this is not a variance in ſenſe, I am of opinion that the nonſuit 


ſhould be ſet aſide (/). Rule abſolute (g). 
(a) Dovg?. 643. (5) Eid. 640. ( id. 695. 
(a) Trin. 7 Gee. 3. B. R. (2 Kr. 1155. 


This cafe came on again on another point, pf. 492. 
g) Vide Heu v. Leg herd, I. Bl. Rep. C. B. 162; Cwinnet v. Ptillipe, 728. 3 


wed, 643; C, Drewry v. Taſ', pet. 4. v. 558, 
The 
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The KING againſt THOMAS JErrRIIs. Aug. 
May 24t 
T*¹⁸ was a conviction on the lottery act (a) before two Conviction 
juſtices for the county of Middleſex. The information 25 3 
charged that on the 1oth of March 1786 Thomas Jeffries of — 
Great Queen-ftreet, Ec, did in Great Queengſirett aforeſaid, in the evidence did 
pariſh of St. Giles in the Fields, take and receive from one Tho- — 


mas Jackſon the ſum of 25. 9d of lawful money, c. And in have been 
conſideration thereof the ſaid Thomas 7effries did promiſe and —— 
agree to pay to the ſaid Thomas Fackſon the ſum of one pound 

and one ſhilling, if a certain ticket No. 18,433 in the lottery au- 

thorized and eſtabliſhed, Sc. ſhould be drawn fortunate or un- 

fortunate on the 3oth day of drawing the ſaid lottery, contrary 

to the form of the ſtatute in ſuch caſe made and provided; by 

reaſon whereof, &c. 

The evidence was as followsz © Thomas Fack/on depoſeth 
and faith that on the 1oth of March laſt he inſured perſonally 
with the ſaid Thomas Feffries No. 18,433, and paid 25. 9d. to 
receive one guinea, if drawn blank or prize on the zoth day of 
drawing, and received the ticket now here produced, which 
ſaid ticket is in the words and figures following” [deſcribing it}. 

Erſkine objected, that the evidence did not prove the offence 
to be committed in the place laid in the information, which it 
ougat to have done; for wherever the juriſdiction of the magi- 
ſtrates who try the offence is local, the offence muſt be proved 
to have been committed within their juriſdiction. 

And of this opinion were the Court ; therefore the 

Conviction was quaſhed, 
(a) 22 Geo. 3. c. 47. 


——  — - — — 6 


The Kixc againſt The Inhabitants of WarBLiNTON. e 
24th, 

T* juſtices removed by an order h Bridger, Ann It a patim 
his wife, and their fix children, from the pariſh of Ha- want to get 


rid of a cer- 


vant, in the county of Southampton, to the pariſh of Warbling- tiſeate, it is 
ton, in the ſaid county. The Seſſions, on appeal, confirmed the on then 10 
Taid order, and ſtated the following caſe ſhew clearly 


ſome matter 

| in diſcharge 

thereof z and the Court will not preſume ſach diſcharge from other ſacts. A grant of a copyhoid 
with 2 5; fine, 22. hetiot, ard 1. rent, is a putchaſe within g Gee. c. 7. 58. 
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William Bridger, father of the pauper John Bridger, about the 


—— year 1736 came into the pariſh of Havant, with a certificate 


The Kixc 
againſt 
WAS 

BLING- 
oN. 


from the pariſh of Warblingt;n, acknowledging him and his fa. 
mily to be ſettled in the ſaid pariſh of Warblingion, On the 
20th of Ofober 1784, John Moody, eſq. the lord of the manot 
of Havant, at a court baron held for the ſaid manor, by copy of 
court-roil granted to the ſaid William Bridger and his heirs one 
parcel of the waſte ground, called The Gravel Pit, lying and 
being at the North ſide of the Eaſt town-end of Haram, 
which ſaid parcel of ground was parcel of the ſaid manor, and 
within the parith of Havant, and which did not appear to this 
Court ever to haye been granted by eopy of court-roll before 
the ſaid 20th of Octaber 1748. The faid William Bridger, by 
virtue of the ſaid grant, entered on the ſaid parcel of ground, 
and built a houſe thereon, and lived therein for ſeveral years 


after as the owner thereof. On the 12th of November 1751, 


he borrowed of Mary Roper the ſum of 1007. ; and for ſecuring 
the ſame, at a court baron held on that day for the ſaid manor, 
ſurrendered the ſame premiſes into the hands of the lord, as by 
the ſaid ſurrender appears, The ſaid ſurrender was on the th 
of Ohler 1752 preſented in due manner at another court, as 
appears by the preſentment thereof. On the 24th of Oe 
1754 the ſaid Mary Roper was, in purſuance of the ſaid ſurren- 
der, and in conſequence of the mortgage money not being paid, 
admitted to the ſame premiſes, On the 13th of Zune 1763 ſhe 
ſold her intereſt to J Hammond, who was thereupon admitted; 
and after the death of the ſaid William Bridger, his heir at law 
ſold his equity of redemption to. the ſaid John Hammond for 
20/, 17. and ſurrendered the ſame accordingly. And the 
ſaid n Hammond was admitted. That it appeared to this 
court that for many years before the death of the ſaid John 
Mocdy, who died in the year 1764, the ſaid Fohn 1Mc:dy was 
uſed to grant parcels of the waſte of the ſaid manor for ſmall 
pecuniary conſiderations. And that a Mr. Newland, who was 
called as a witneſs on the part of the appellants to produce 
the court-xolls of the manor of Havant, of which manor he is 
ſteward, never knew the faid Jahn Moody to make any ſuch gran! 
without a pecuniary conſideration. And it further appeared to 
this Court, that the ſaid Mr. Newland ſor ſome years before, and 
till the year 1743 or 1744, was clerk to the ſaid Jehn Moody (who 
was an attorney). And that the ſaid Mr. Newland in 1763 became 

4 | ſteward 
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ſteward to the Caid Fohn Moody for the ſaid manor of Havant, 
and continued fo to be till the ſaid John Dozdy's death. That 
the value of the ſaid piece of ground at the time of the ſaid grant 
dd not exceed 30s. or 40. That at the time of the ſaid 
grant the ſaid William Bridger was a very poor and indigent 
man, living in the ſaid pariſh of Havant, And it alſo appear- 
ed to the Court, by the inſpection of the court-books of the ſaid 
manor, that it is not cuſtomary to expreſs in the ſurrenders or 
admiſſions of any tenant of the manor therein the conſideration 
for granting the ſame. And no evidence whatever was, given 
whether any pecuniary conſideration was given for the ſaid grant, 
or whether the ſaid grant was voluntary, and without a pecunia- 
ry conſideration, It was agreed by the counſel for the appellants 
and reſpondents, that on the argument of this caſe in the court 
of king's bench copies of the ſeveral grants, ſurrenders, and 
admiſſions, containing alſo the entries on the margin of the 
ſcveral court-books, and oppoſite to ſuch grants, ſurrenders, and 
admiſſions, ſhould be produced. 


In conſequence of the above agreement ſeveral copies of the 


court-roll were now read in court; by one of which it appear- 
ed that William Bridger was admitted in the year 1748 on the 
lord's grant to one parcel of land, called the Gravel-land ; and 
in the copy of his admiſſion were theſe words, © fue one ſhilling, 
« herit ane ſhilling, quit-rent one ſhilling.” And in the margin 
of ail the copies was inſerted © fine one billing.“ 

Mingay, and Lawrence, in ſupport of the order of Seſſions, 
contended that, the pauper having come into the pariſh by cer- 
tiſicate, it was incumbent on the other fide to ſhew poſitively 
that the certificate had been diſcharged by ſome ſubſequent 
event. They ſhould therefore prove to the ſatisfaction of the 
Court that this was a voluntary gift, without any pecuniary 
conſideration moving from the pauper's father to the lord. 
The Seſſions have not decided that this was a voluntary gift; 
they have merely ſtated the facts without drawing the conclu- 
ſion either way. If any thing is to be collected from what 
they have ſtated, it is rather that this is a purchaſe, and not a 
gift; and being under the value of 3o/. the certificate ſtill re- 
mains in force under the gth of Geo. 1. c. 7. . 5. by which no 
purchaſe under the value of 30%. ſhall give a ſettlement, But the 
circumſtances ſtated in the caſe put it out of all doubt; for the 
fine paid by William Brii/ger muſt be couſidered as a pecuniary 
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conſideration for the purchaſe of the eſtate, It was ſo conſider. 
ed in the caſe of Sr. Paul's Walden and Kempton, Foley, 21g, 
It alſo appears by the evidence of Newland, the ſteward of the 
manor, that the lord never made ſuch a grant as the preſent 
without a pecuniary conſidetatlon. 

The improved value of the eſtate, fince the time of its bein 
granted, will make no difference: it is the value of the eſtate 
at the time of the purchaſe which gives a ſettlement, and not 
the ſubſequent improvements; and the value is aſcertained by 
the ſum really paid. Rex v. Dunchurch, Burr. Set. Caf. 853. 

Beſides, it does not appear in this caſe whether the lord had 
2 right to grant the land as copyhold; and indeed the Seſſions 
have impliedly negatived any immemorial cuſtom in him to 
grant ſuch an eſtate, 

Morris, and Burrough, contra, relied upon the ground that 
this was not a purchaſe within the 9 Geo. 1. This is a com- 
mon law ſettlement in oppoſition to a ſettlement gained by any 
of the ſtatutes. Under the 13 and 14 Car. 2. c. 12. no perſon 
was remoycable from his own property; and living irremoveable 
thereon for 40 days he gained a ſettlement. Then the ſtatute 
9 and 10 . 3. c. 11. which relates to certificated perſons alone, 
declares that no ſuch perſons ſhall gain a ſettlement in another 
parifh, except in two ways, either by reiiting a tenement of 10/, 
a year, or by ſerving an annual office. From that time to the 
time of paſſing the ſtatute of 9 Geo. 1. it never was doubted 
but that a certificated perſon could gain a ſettlement by a reſi- 
dence on his own eſtate, whatever the value might be: but this 
act relates equally to uncertificated as well as certificated 
perſons ; therefore a man who is in poſſeſſion of an eſtate which 
he does not acquire by purchaſe for money under 3o/. gains a 
ſettlement by reſidence thercon for 40 days, whether he be a 
certificated man or not. It has been long agreed that the word 
& purchaſe” in the act of the 9 Ges. 1. is confined to a purchaſe 
for a pecuniary cenſidi ralioan. One of the caſes decides that a 
gift by a father to his daughter (a) is not a purchaſe within 
the meaning of the act; yet according to the general legal 
ſignification of the word, ſuch a gift would be conſidered as 2 
purchaſe. And it has been expreſsly determined in Rex v. Mar- 
ww22d (5) that the word ©« purchaſe,” in that ſtatute, is to be 


(a) Rex v. Ingleton, Burr. St. Cal. 560. (1) Burr, Set. Caf. 350. 
| taken 
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taken in the moſt common acceptation of the word. Therefore 
whatever eſtate the pauper had, whether more or leſs than 300. 
it was ſufficient to ſatisfy the certificate in this caſe, 

But it has been ſaid that this is a purchaſe in point of fact, 
becauſe of the ſhilling fine, &c. In the firſt place, purchaſe is 
a fact, and as the Seſſions have not found it, the Court cannot 
preſume itz they can in no caſe preſume a fact. As in trover 
for plate and jewels, where the defendant refuſes to deliver them 
upon requeſt, this is primd facie evidence of a converſion, but 
if it be found by ſpecial verdict that the plaintiff requeſted, and 
the defendant refuſed to deliver them, the Court cannot ad- 
judge it a converſion, becauſe it is a fact (a). So in the caſe of 
The Kitg and Bolder, 1784, where the facts ſtated were evidence 
of a diſſeiſin, this was urged by the counſel; but the Court 
ſaid that diſſeiſin was a fact which they could not infer, as the 
Seſſions had not found it. 

But the very caſc itſelf precludes the idea of any confideration; 
for the Seſſions ſtate that no evidence whatever was offered that 
any pecuniary conſideration had been given for the grant in queſ- 
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tion; none ſuch appears upon the copy of the court-roll ; and 


it was incumbent on the reſpondents to have ſhewn that there 
had been a pecuniary conſideration. : 

As to the fine, that was paid for leave to alien, and not as the 
conſideration money, It can never be ſuppoſed that a fine of 
one ſhilling could be intended as the purchaſe-money of a 
copyhold of inheritance, however ſmall the value might be; but 


rather as evidence of the tenure, to ſhow of whom holden. 


Beſides, the ſame fine of one ſhilling appears on the copies of all 


the admiſſions and ſurrenders; and it cannot be preſumed that 


the purchaſe-money was the ſame for all the grants, It might 
as well have been ſaid in the caſe of The King and St. May 
Whitechapel (b) that the reſerved rent of 6d. per ann. was 
the conſideration of the leaſehold; but the Court there held 
that the pauper gained a ſettlement. In the caſe of The King 
v. Tarrant Launceſton (c), the pauper's father married a woman 
whoſe mother was poſſeſſed of a leaſchold cottage for 99 years, 
determinable on lives. On the marriage, the mother gave 
her daughter and the pauper's father liberty to live in the cot- 
tage, but made no gift or conveyance of the ſame. On the 


() 10 Ce. 56, i) Burr, Set. Ca. 55. (c) Eaber, 22 Ceo. 3. 
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mother's death, the pauper's father (not having taken out letterg 
of adminiſtration) ſurrendered the old leaſe to the lady of the 
manor, who, in conſideration thereof, and of 3os. granted to 
the pauper's father a further leaſe of the cottage. Lord Mans. 
field ſaid that was not a purchaſe, but a ſurrender of the old leaſe, 
and getting a new one upon payment of the fine. 

As to the caſe in Foley, it only goes to ſhew that fine is an 
equivocal phraſe, and that it may in ſome caſes be taken for the 
conſideration. But here the Seſſions have expreſsly negatived 
that ſuppoſition, by ſtating that there was no conſideration : and 
wherever there is a doubt, the preſumption will always be in 
favour of the ſettlement. 

As to the evidence of New/and, it applies altogether to a ſub. 
ſequent period, and therefore does not affect the grant, under 
which the pauper claims. 

The next point relied on is, that the Seſſions have ſtated that 
it did not appear to them that this land was ever granted by 
copy of court-roll before the year 1748; yet it is ſufficient that 
there was no evidence to warrant them in ſtating that it never 
had been granted by copy before, for after ſo long a poſſeſſion 
the Court will rather preſume that it was. It was not compe- 
tent to the ſeſſions to enquire whether this was a legal copy- 
hold, or not; that queſtion could only ariſe between the lord 
and ſome other perſon, and no ſtranger had a right to interfere. 
It was in fact granted as copyhold, and that is ſufficient for this 
purpoſe, Yet ſuppoſing it was not copyhold, and that the 
donee had only an equitable intereſt, that would make no dittcr- 
ence for the purpoſe of gaining a ſettlement. 

WiLLEs, J. Great latitude has been taken in arguing this 
queſtion, though it lies in a very narrow compaſs; tor it is 
merely this, whether, by any thing that has happened, the 
parith of Warblingtn can get rid of this certificate ? If not, it 
ſtill continues in force, Then the queſtion is, whether this 
grant, ſo made by the lord of the manor to the pauper's father, 
was a voluntary grant, or was made for a valuable conſideration? 
Netwithſtanding what has been ſaid, I think the proof lics on 
the appellants to ſhew that this was a voluntary grant. 'The 
pariſh who granted mult get rid of the certificate: and if that 
can only be done by preſumption, it muſt ſtand good; for we 
cannot preſume one way or the other. But ſuppoſing the court 


could preſume either way, it would be that this was a purchaſe. 
The 
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The caſe ſtates a grant by the lord of the manor of a ſmall 

rcel of waſte z however ſmall the conſideration might be, I 
ſhould ſtill hold it a putchaſe; for the ſmallneſs of the con- 
gderation is immaterial. From all the facts ſtated in this caſe, it 
appears that this grant was made for a ſmall pecuniary conſidera- 
tion : then it is not a voluntary grant; and, it being a purchaſe 
under 3o/. it does not give a ſettlement ſince the ſtatute of 
9 Geo. 1. | 

Suppoſing it to be true, as contended, that the fine is a fee for 
alienation, at all events that 1s no anſwer to the heriot and rent 
reſerved, for if a perſon meant to make a free gift, he would not 
reſerve a heriot or rent; but both are here reſerved. 

Another point has been made on the validity of this grant, 
becauſe it is ſaid that the land was not demiſed by copy before : 
but it is not expreſsly ſtated that the land was not fo granted be- 
fore that time; and the Seſſions have ſtated that this grant by 
copy was made ſo long ago as the year 1748, under which 
the grantee entered, and built a houſe, and expended 100 J. At all 
events the objection is got rid of by ſaying that however defec- 
tive ſuch a grant might originally have been, yet as there has 
been ſo long a poſſeſſion under it, that is a ſtrong preſumption 
that it was good. 

ASHHURST, J. If it were neceſſary to give any opinion upon 
the point, whether, ſuppoſing this to be a voluntary grant, the 
party would gain a ſettlement, I ſhould have wiſhed the 
matter to have undergone further diſcuſſion. It ſeems extraor- 
dinary that in the teeth of an act of parliament this matter 
ſhould have been taken for granted; nothing can be ſtronger 
than the words of the certificate act, which fays, © whereas 
« ſome doubts have ariſen upon the conſtruction of the ſaid act, 
« (meaning the 8 &© 9g IF. 3. c. 30.) by what acts any perſon 
“ coming to inhabit, or reſide, within any pariſh, by virtue 
« of any certificate, may procure a legal ſettlement in ſuch 
« pariſh, c. be it enacted, Sc. that mo perſon or perſons 
« whatſoever, who ſhall come into any pariſh by any ſuch cer- 
« tificate as aforeſaid, ſhall be adjudged by any a# whatſoever to 
have procured a legal ſettlement in ſach pariſh, wnleſs he or 
« they ſhall really and b9n4 fide take a leaſe of a tenement of the 
« value of 101. or ſhall execute ſome annual gie in ſuch pariſh, 


being legally placed in ſuch office,” 
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Te is ſingular that a practice ſhould have prevailed in oppoſition 
to this act of parliament, when the words are ſo ſtrong, But 
we are not under the neceſſity of deciding that point; for, a cer. 
tificate being once given, it is neceſſary for the pariſh who wiſh 
to get rid of it to ſhew ſome matter in diſcharge thereof. They 
ought then to have ſhewn that this was a voluntary grant ; and 
it did not lie upon the other ſide to prove that this was a 
grant for a valuable conſideration : whoever wants to ſet aſide 
that which has once exiſted muſt ſhew ſomething which de- 
ſtroys it. But how does this caſe ſtand ? Suppoſing it was ne- 
ceſſary to have been proved on the part of the reſpondents, I 
think there does appear ſufficient in this caſe to ſhew that it was 
a purchaſe. A purchaſe is the acquiſition of ſomething for an 
equivalent : it is a guid pro quo. If there be a valuable con- 
ſideration, it is 4 purchaſe in the legal ſenſe; and it makes no 
difference whether it comes in the form of a preſent payment, 
or in any other way. Here there appears to be a guid pro quo 
from the ſtate of the caſe, and from the entries in the lord's 
court which have been read. For there was a fine paid upon 
admiſhon, and there was a valuable reſervation of a heriot and 
rent, and that is a ſufficient foundation for a purchaſe ; and there 
having been a conſideration, it cannot be called a voluntary gift, 

Bol. LER, J. I referve to myſelf the conſideration of the queſ- 
tion, what effect a voluntary gift would have on a certificatc- 
perſon as to the giving of a ſettlement. 

I agree that under the act of 9 Ge. 1. the word © purchaſe” 
has not the ſame extenſive ſenſe as is generally annexed to it. 
But no caſe has been cited at the bar, where a certificate has been 
diſcharged by a voluntary gift. I am aware of the caſe of the 
King and Ingleton (a) but that was not argued; it was given up 
under the idea that it was governed by the King and Marwod, 
which was not the caſe of a certificated man. 

But the preſent caſe is very clear. The firſt queſtion is, on 
whom the onus probandi lies? It has been ſaid here that it was 


the duty of the reſpondents to make out their caſe ; but I think 


it wos incumbent on the appellants to have ſatisfied the Seſſions 
that this was a voluntary grant, and they not having done ſo 
cannot now impeach the order; for if it does not appear on the 
face of it to be wrong, the Court muſt take for granted that it is 


(a) Burr, Sett. Caf. 560. 
right, 


n F 7 
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right. Then can the appellants ſay that the order of Seſſions on 
the face of it is wrong ? If not, we muſt confirm it. : 
This caſe is not altogether ſo correctly ſtated as it ought to 
have been. It is the duty of the Seſſions to find all the facts, 
and not to leave it to us to infer them from the evidence. They 
ought to have ſtated whether this was a gift, or a purchaſe. 
However, that would only be a reaſon for ſending the caſe back 
to them to be re-ſtated, and we already ſee enough to convince 
us of what their opinion was; for they have found that the cer- 
tificate ſtill remains, by confirming the original order; and they 
have ſtated many facts, from whence, if I were at liberty ſo to do, 
1 ſhould draw the ſame concluſion that they have done. 
Both orders affirmed (a) 
) In the caſe of the King and Cold Afton, Burr. Fett. Caſ. 450, which was not 
mentioned upon this occaſion, Lord Mansfeld's opinion upon the conſtruction of 
the certificate act is very ſtrong; ** an eſtate of a man's own, from which he can 
« not be removed, has been, by conſtruction, (and a very reaſonable one too,) 
« holden to be within the 9 & 10 Mul. 3. c. 11. for it would be a very hard thing to 
« remove a man from his own eſtate, And the rule holds as well in the caſc of a 
« certifirate-perſon, as in any other caſe, * That no man ought to be removed from 


« his own property and eſtate.” 
VJ. R. v. Uſten, poſt. 3 vol. 251. 


——— — 
The KINO again} HENRY SALOMONS. 


HIS was a conviction on the lottery act of 22 Ges. 3. c. 47. 

Middleſex and M gſtminſter, to wit; Be it remembered 
that on the 29th December in the 26th year, &c. at the public- 
oſſice in Bow-Street, in the pariſh of St. Paul, Covent Garden, 
in the city and liberty of Meęſiminſter, and county of Middleſex, 
Nathaniel Barret of Weſt-Smithfield, in the city of London, 
ihvemaker, who proſecutes as well, c. in this behalf, in his 
proper perſon cometh before us Sir S. Wright, knight, and 
William Addington, eſquire, two of the juſtices of our lord 
the king aſſigned to keep the peace of our ſaid lord the king 
in and for the ſaid city, liberty, and county, Sc. and 
giveth us the ſaid juſtices to underſtand and be informed that 
after the 25th July 1782, to wit, on the 27th of December 
1785, one Henry Salomons, of Coventry-Street, in the pariſh of 
St. James, in the ſaid city, liberty, and county, gentleman, 
not regarding the ſtatutes of our lord the king, nor ſeariug 
the penaltics therein contained, did in the pariſh aforefaid, in 
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the city, liberty, and county aforeſaid, on the 27th Decembe- 
aforelaid, keep an office for dealing in ſhares of lottery ticks, 
in a lottery then authorized and eſtabliſhed by an act of par- 
liament made in the parliament of our faid lord the king, at 
a ſeſſion thereof holden at V eftminſter i in the twenty-fifth year 
of his reign, entitled * An act for granting to his majeſty a cer. 
* tain ſum of money to be raiſed by a lottery,” To wit the far, 
of a ticket, numbered 34, 907; and did then and there take and 
teceive of and from Ann Aimes the ſum of three ſhillings, Ee. 
ſor or in ſuch reſpect of a ſhare and benefit in the lottery ticket 


aforcſaid, numbered 34,907, without the authority of a licenſt 


contrary to the ſtatute in that caſe made and provided; and 
the faid Henry Salomons, on the ſaid 27th of December, in the 
pariſh aforeſaid, Wc. did keep an office for regiſlering the numbers 
of lottery tickets then in the ſaid lottery ſo eſtabliſhed as afore. 
faid, and did then and there take and receive of and from the ſaid 
Anne Aimes the ſum of three fhillings, c. for the regiftering of a 
bttery ticket, then and ſtill undrawn, without the authority of a 
licenſe, contrary to the form of the ſtatute, &c, ; whereby and by 
force of the ſtatute, &c. the faid Henry Saulomons hath for his 


aid offence forfeited the ſum of 1001. We. 


The conviction, after having ſtated the evidence of the v wit 
neſſes, proceeded as follows; 

Whereupon, all and fingular the premiſes being conſidered, 
and mature deliberation being thereupon had, it manifeſtly ap- 
pears to us the faid juſtices that the faid Henry Salomont is guilty 
of the offence charged upon bim in and by the ſaid information 
of the ſaid Nathaniel Barrett. It is therefore adjudged by us 
the ſaid juſtices that the ſaid Henry Sa/omons be convicted, and 
ke is hereby convicted by us the ſaid juſtices, gf the faid offence 
charged upon him in and by the ſaid information, according to the 


form of the flatute in that caſe made and provided. And we the 


ſaid juſtices do award and adjudge that the ſaid Henry Salamons 
hath for his /aid offence forfeited and do pay the ſum of 100 /. 
Oe. | 

£Zrſtine now took ſeveral objections to this conviction. 

ſt, It does not appear that this offence was committed within 
the juriſdiction of the magiſtrates convicting. Here the juſlices 
are ſtated to be juſtices for the ſaid city ; but as both Loudon and 
Weſtminſter are mentioned, it does not diſtinctly appear to which 
city it refers. 2 Halt” Pleas Cr. 180. Cro. Eliz. 739. 

2dly, 
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2dly, The defendant is charged with doing a certain act wir- 
out a licenſe: therefore the Court muſt ſuppoſe that the act 
would have been legal, if he had had a licenſe. The penalty for 
this offence is 100 J. under the 6th ſection; but it does not ap- 
pear that the ticket, of which the ſhare in queſtion is ſuppoſed 
to be part, was ſuch a legal ticket as a perſon could ſell if he had 
taken out a licenſe ; for in order to enable a perſon to ſell ſuch 
ſhares under a licenſe he muſt have the property of the ticket, 
and muſt depoſit it with the Receiver General, who iſſues out 
the ſhares : but this appears only to be a gambling policy, for 
which he would have been liable, to a penalty of 50 J. only un- 
der the 14th ſection. And the words “ contra formam Aatuts 
will not cure an omiſſion of charge in the information : it is 
not enough to ſhew that the party charged has acted contrary to 
the ſtatute, but it mult be ſhewn in what manner. 


The words are that he kept an office for dealing in ſhares lat- 


tery tickets, to wit, the ſhare of a ticket, numbered 34,907. 


Suppoſe a perſon opened an office for the ſhare of a ticker, it 
would not be neceſſary to take out a licenſe. In the caſe of the 
King and Little (a) a conviction againſt the defendant for offer- 
ing to {ell goods, De. as a hawker and pedlar without licenſe was 
quaſhed, becauſe there was only one ſingle act proyed of ſelling a 
parcel of ſilk handkerchiefs to a particular perſon, 

2dly, This is not ſaid to be a ticket in the State lottery. 

This falls within the objection taken in The King and Tre- 
lawney (5). 

4thly, The defendant i is charged with keeping an office for 
regiſtering tickets without having a licenſe; but here is no 
evidence to ſupport this charge. 

Bearcreft, contra, was proceeding to anſwer 2 objections in 
order: but 

Per curiam, The conviction is bad on another ground, for 
there is a duplicity of charge. The defendant is charged with 
dealing in fhares of lottery tickets, and with regiſtering tickets with- 
out licenſe, and he is convicted of the ſaid offence, ſo that it does 
not appear of what offence he is convicted. 

A conviction mult be good in all its parts; the information 
mult be ſupported by the evidence, and the judgment muſt be 
ſupported by both. Here the defendant is charged with two 


(a) 1 Burr. 60g. (4) Arte, 222, 
diſtinct 
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1786. diſtinct offences, each of which would ſubject him to a ſeparate 
penalty; and ſuppoſing they could both have been included in 
The Ke one convictian, which is to be doubted, the defendant ſhoulq 


aN | 
Ars. have been convicted of both. A judgment for too little is az 


Ta 
1 


| 5 „one pad as a judgment for too much. h 
| ; | Conviction quaſhed. t 
ii OC — { 
1 SMITH againſt WALLIS. 


Under the VERDICT had been given for the defendant in an 
25 I action on the late game act, for ſhooting without a cer. 


c. 50 


thoſe _ tificate, And the Maſter had taxed treble coſts under that (a) 
are acquit- Clauſe in the act for protecting perſons ſued for any thing done 


— in purſuance of the act. | 
W Bower now moved that the Maſter might review his taxation, 


titledtotre. on the ground that the ſtatute only intended to give treble coſts 
ble coſts. to thoſe perſons who were proſecuted for ſeizing guns. 

Abbot oppoſed this motion in the firſt inſtance, and contended 
that the act alſo meant to give treble coſts to perſons ſued for pe- 
nalties under the act. But 

The Court were of a different opinion, and made the 

| Rule abſolute. 


| 


| 
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(a) Kt. 28. 


Friday, LockyYER and Others again} OrrLlEy. 
May 26th. 


A fhip being THIS was an action on a policy of inſurance on the ſhip 
1 Hepe from Hamburgh to London, ſubſcribed by the de- 


a voyage, 
the under= fendant on the 19th of Auge 1785, for the ſum of 200 J. at 
liable for one guinea per cent. 

— +—— The cauſe came on to be tried at the Sittings after Hilary 
_ fer Term, 1786, at Guildhall, before Buller, J. when the jury found 
24 bn a verdict for the plaintiffs, ſubject to the opinion of the Court 


port ; though . 
fuck ſeize on the following caſe. | 


was in con- That the defendant under-wrote the policy ſtated in the de- 


ſequence of , G 
anatof claration for the ſum of 200 J. at one guinea per cent. 
P 


ſmugglin > : . . . 
— -  - Tc the plaintiffs were intereſted in the ſhip to the amount a. 
by the maſ· the ſum inſured, 
ter during 

the voyage, 


That 
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That in the courſe of the voyage the maſter committed bar- 
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ratry by ſmuggling on his own account, by hovering and run. ——— 


ning brandy on ſhore in caſks under 60 gallons. 

That on the 1ſt September 1785 the ſhip arrived in ſafety at 
her moorings in the river Thames, and remained there in ſafety 
till the 27th of the ſaid month of September, when ſhe was 
ſeized by the revenue oflicers for the ſmuggling before 
ſtated. 

That about a fortnight or three weeks after the ſeizure the 
plaintiffs informed the underwriters thereof; and that they 
would hold them liable on the policy. 

That on the 2oth October 1735 the following petition was 
preſented to the commiſſioners of his majeſty's cuſtoms :; 


6 London, 20th October 1785. 
« May it pleaſe your Honors, 


In anſwer to our former petitions to your honourable board, 
relating to the ſeizure of our ſhip the Hope, late John Law, 
maſter, from Hamburgh, by Mr. Hunter, tide ſurveyor of his 
Majeſty's cuſtoms, we there find your honourable board has or- 
ce qdered the ſaid ſhip to be delivered to us upon our giving ſuffi- 
c cient bail or ſecurity for her value until the iſſue was terminated, 
« for which indulgence we return our unfeigned thanks. But 
from the ſtate of our innocent as well as our diſtreſſed ſituation 
« in this tranſaction, we are led further to ſolicit your Honors? 
c reconſideration of our petition, and to order the veſſel to be 
delivered to us upon a moderate compenſation being made to 
e the ſeizing oificer for his diligence ; and as we now have an 
inſtant employ for the veſſel, we are in hopes by your Honors 
protection and humanity we ſhall be enabled by ſuch employ 
« to make good our heavy loſſes, which we have ſuſtained by 
* the villainy of the maſter, | 


« We are with the greateſt reſpect, WW. 
% William Parr, 
cc for 


« Thomas Lockyer, Edw. Sibull, & Self.” 


c 


LY 


5 


4 


The following anſwer was given by the commiſſioners to the 
faid petition; “ That as the ſhip had been guilty of a groſs vio- 
« lation of the laws, the proſecution againſt her muſt proceed, 
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te but that the owners ſhould be at liberty to compound accord. 
te jng to the rules of the Exchequer.” 

That the ſhip was appraiſed at the ſum of 345/. and by the 
coſe of the Court of Exchequer the ſhip would have been re. 
ſtored to the plaintiffs upon payment of 230/. beſides coſts and 
charges, hie would all together have amounted to the ſum of 
3290. 94. 7d. 

nat on the November 1785, the following notice was 
indorſed on the policy, and was ſhewn to the under-writers to 
ſubſcribe, but they refuſed to ſubſcribe it, 


« Whereas the within mentioned ſhip the Hape has been 
« ſeized by oſſicers of his Majeſty's cuſtoms, in conſequence of 
„ their having received information that John Law the maiter 
&« of the ſaid ſhip has been guilty of barratry, in ſmuggling 
« and running certain quantities of forcign ſpirits in the courſe 
& of the within mentioned voyage from Hamburgh to Lindon 
* and the faid cfiicers by order of the honourable the commiſ- 
« ſioners of his majeſty's cuſtoms intend to profecute the a! 
* ſhip to condemnation ; we the underwriters on this policy do 
« hereby requelt and authorize the aſſured to uſe all ſuch means 
& as they may judge, or be adviſed to do, proper for the libera- 
« tion and recovery of the faid ſhip, and to prevent a condemn- 
« ation thereof either by giving bail, defending the ſaid ſuit, 


or by ſatisfying, or compromiſing with, the ſaid officers, or 


« otherwiſe as the circumſtances of the caſe may admit or re- 
„ quire; and we do hereby promiſe to pay and indemnify the 
« aſſured for all coſts, and charges, which they may diſburſe or 
6 be ſubject to by and in conſ:quence thereof, 

« London, Nov. 1785.“ 


The queſtion for the opinion of the Court is, whether the 
plaintitis are entitled to recover againſt the defendant for any 


and what ſum ? If the Court ſhall be of opinion that the plain- 


tiſis arc entitled to recover, then a verdict to be entered for ſuch 
ſum as the Court ſhall think fit : but if the Court ſhall be of 
opinion that the plaintiffs are not entitled to recover, then a ver- 
dict to be entered for the deſcendant, | 

Law, for the plaintiffs. 

The principal queſtion which ariſes in this caſe is, whether 


the ſeizure of a ſhip after the completion cf Jer wiyage, for a 


cauſe 
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cauſe of forfeiture accruing during the voyage, is within the po- 
licy ? Then, 
2dly, Suppoſing it to be a loſs within the policy, whether the 
aſſured, having given early notice that they ſhould hold the un- 
derwriter liable, and having followed up their claim in the man- 
ner ſtated in the caſe, are entitled to abandon? 
A third queſtion will ariſe out of the ſecond, as to the ſum 
which the plaintiffs are to recover. 

As to the firſt. There can be no doubt in this caſe but that 
the loſs was occaſioned by the barratry of the maſter; it is ſo 
ſtated. Smuggling is an act of barratry, the neceſſary conſe- 
quence of which is the forfeiture of the veſſel. This forfeiturg 
is incurred under the 24 Ces. 3. c. 47. the firſt ſection of which 
declares that any ſhip or veſſel by hovering in the manner the 
ſhip in queſtion did ll be forfeited ; and as no particular time 
is mentioned when the ſeizure is to be made, the forſciture at- 
taches the moment the cauſe of ſeizure ariſes. The ſhip may be 
ſeized as ſoon afterwards as poſſible. And though the forfeiture 
of goods to the crown for treaſon and felony only relates to the 
time of conviction, and forfeiture of lands has relation back to 
the time of the fact committed, yet the acts relating to the re- 
renue are ſi gencris ; and the forfeiture accrues the inſtant the 
fact is committed; for as the time of ſeizure is indefinite, it 
foliows that the officers have the liberty of ſeizing when the 
cauſe ariſes, Now when the fortciture is incurred, nothing can 
purge it but the ſubſequent acquittal of the veflel, or the grace 
of the crown in remitting it. This is not like the caſe of a 
death's wound; for if a ſhip receive a wound, which does not 
cauſe her immediate death, it is uncertain when the loſs will be 
complete: but here the loſs has actually taken place. This is 
indeed ſo far a complete loſs that the ſhip was ſorſeited the 
moment the ſmuggling was committed, even though ſhe had 
aſterwards come into the hands of a 45:4 file purchaſer ; and 
the inſured cannot poſſibly ſtand in a better ſituation than a pur- 
chaſer for a bend fide conſideration without notice. This is not 
only an inſurance againſt any loſs which may happen during the 
voyage, but alſo againſt any ſuture damage which my ariſe from 
any act done during that time, For in the caſe of a capture and 
ranſom the aſſured receive no actual injury during the voyage; it 
only ſubjects them to an action on the contract (the ranſom bill); 
lc that it is contingent at the time of ranſoming, not only whe- 
ther ſuch an action will be brought, but alſo r-hecher the captor3 
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will recover; in ſuch caſe therefore there is no actual damage to 
the inſured at the time: but in the preſent caſe the ſhip way 
liabled to be ſeized immediately after the act done. If this he 
not an abſolute loſs incurred at the time, yet it is a conſeguence 
of a damage done during the voyage. In Vallejo and Wheeler (4) 
the loſs was in conſequence of the barratry of the maſter; and 
Lord Mansfield there ſaid, « Whether the loſs happened in the 
ce act of barratry, that is, during the fraudulent voyage, or after, 
& is immaterial (6).” 

BULLER, J. obierved, that in that caſe the voyage inſured 
was loſt. 

Law. 'There is no difference, for the barratry here is ſtated 
to be by hovering ; and hovering is a deviation. In Cock and 
Townſend, Lord Camden held that cruiſing for one night was a 
deviation. And it has been determined that if a ſhip ſtand (till, 
that is likewiſe a deviation. Here the hovering put a complete 
ſtop to the voyage; the deviation was founded on a criminal in. 
tent, It is immaterial whether the loſs happen during the 
fraudulent voyage or not. 

If the aſſured cannot recover in this caſe, underwriters would 
never be liable for this ſpecics of barratry by ſmuggling ; for the 
ſeizure can ſcarcely ever be made till the veſſel has been in port 
twenty-four hours. 

| 2dly, As to the abandonment. This comes within the doc- 
trine laid down in the caſes of Goſs v. Withers (c), and Hamilton 
v. Mendes (d), in which latter cafe Lord Mansfield, ſpeaking of 
abandonment in caſe of a re- capture, ſaid, & If the ſalvage be 
de high, if further expence be neceſſary, and if the inſurer will 
c not engage, in all events, to bear that expence, the inſured 
& may abandon.” In the preſent caſe, if there had been reſtitu- 
tion of the ſhip, the ſalvage would have been very high, further 
expence would have been neceſſary ; but the inſurer refuſed to 
dear ſuch expence, therefore the affured had a right to abandon. 

Then if the Court ſhall be of opinion that the aſſured had a 
Tight to avandon, they are entitled to recover the whole fum ; for 
it is found by the caſe that the plaintiffs were intereſted in the 
ſhip to the amount of the ſum inſured ; which is the only queſtion 
which can ariſe where it is ſettled that the aſſured may abandon. 

Pigott, for the defendant. 

Nothing is more common than a ſeizure of a ſhip after ſhe has 
been in port twenty-four hours for ſmuggling during the courſe 


(a) Cowp. 143. (5) Lid. 155, (e) 2 Burr, 683. (d) Ibid. 1198. © 
2 
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of the voyage, and yet this is the firſt inſtance in which ſuch an 


action has been brought againſt an underwriter on ſuch a policy 


as the preſent ; which affords a {ſtrong argument that the inſurer 
is not liable in ſuch a caſe. 

The nature of this contract is an undertaking on the part of 
the underwriter, that the ſhip inſured ſhall arrive in ſafety at the 
deſtined port, and continue ſo twenty-four hours. All loſſes 
therefore inſured againſt, of whatſoever kind, muſt happen dur- 
ing that time. There is a miſtake in ſtating that the act inſured 
againſt is the act of barratry ; it is a 4% by barratry; and the 
rule contended for on the other ſide would be productive of the 
moſt dangerous conſequences. 

It can never be ſaid that this hovering was a deviation. It is 
by no means like cruiſing. 'The word hovering was only inſerted 
in the caſe for the purpoſe of deſcribing the particular kind of 
ſmuggling. No ſuch queſtion was intended to be agitated, 

In Vallejo and Wheeler, not only the act of barratry, but alſo 
the loſs, was completed during the voyage inſured. The ſhip 
had never been in ſafety at the deſtined port, which was the 
event inſured ; ſhe was loſt in the courſe of the voyage; 
and the Court will not carry that caſe farther than the circum- 
ſtances of it will warrant. But here the ſmuggling is only the 
inception of the loſs, and not the %% itſelf z the conſummation 
of it by the act of ſeizure is afterwards. If the loſs be not 
complete during the voyage, the contract is fulfilled. To deter- 
mine that the inſurer in this caſe is liable would be to ſubject 
underwriters to additional riſks, for which they have hitherto 
thought themſelves not anſwerable : and as the attorney-general 
may at any diſtance of time file an information, and obtain 
ſentence of condemnation, all accounts between the parties may 
perhaps be liquidated before any ſuch proſecution is commenc- 
ed; an average loſs may even be paid; and the policy itſelf 
cancelled, 

No change of property takes place in conſequence of any act 
of ſmuggling till condemnation of the veſſel. Not that it is ne- 
ceſſary that a ſentence of condemnation mult be paſſed during the 
voyage to entitle the aſſured to recover; but he muſt be % 55 

led of his property during the voyage. 

If the ſentence of condemnation had relation back to the 
time when the forfeiture attached, the crown would be entitled 


to receive the profits of any voyage which the ſhip may have 
8 3 made 
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made in the intermediate time ; but that can never be contended 
for. 

With reſpeCt to the other part of the caſe; at a!l events the 
defendant is only liable for his proportion of ſo much as the 
plaintiſſs could have redeemed the ſhip for. And if the plain. 
tills even had a right te abanyn, it is ſuſſicient to ſay that in 
fact there was ui abandonment, This notice to the underwriter 
relative to the ſeiſure was not like an abandonment. If the af. 
ſured had intended at that time to abandon, they would have ſaid 
that they would have nothing more to do with the ſhip, But, 
inſtead of that, they only gave notice that the veſſel had been 
ſeized, and that they ſhould hold the defendant liable. The at- 
tempt to abandon was long ſubſequent to that time. 

It remains yet totally unexplained why the aſſured did not re. 
decra the ſhip for 329/. ; which gives great reaſon to conclude 
that ſhe was not worth more than that ſum. 

Under theſe circumſtances he contended” that the plaintiffz 
were not entitled to recover at all; but, if the court ſhould be 
of opinion that the defendant was liable, at all events he was 
only liable for that proportion ot the 2001. which 3291. bore to 
the whole ſum inſured. 

Law, in reply.—This action is only novel ſrom the circum- 
ſtance of the owners not having been concerned in the ſmug— 
gling, in which caſe the underwriter would not have been lia- 
ble; but this Joſs has been occaſioned by the miſconduct of the 
maſter, which is one of the events inſured againſt. Ihis lofs 
ariſes in conſequence of ſmuggling during the voyage; and is 
like the caſe of damage actually received during the voyage, 
v/1cre the loſs is not complete at that time, but aitcrwar.!s when 
the expence is paid. 

In anſwer to the owners being entitled to the intermcdiate 
proſits of the ſhip, from which it was argued that therefore they 
had the property; it is ſufficient to ſay that though the p:/7on 
remains in them till the feizure, yet the property is altered the 
moment the cauſe of ?; orſeiture accrues, 

In the caſe of ranſom, the damage is future. The ranſom bill 
may be loſt, or the hoſtage himſelf drowned; but the liability 
of the captured has relation back to the time of entęring into the 
contract. | 

As to the time being ualimited when the attorney- general may 
file his information, and the underwriters conſequently con- 

tinuing 
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tinuing liable; it is equally hard as againſt a Bond fide purchaſer 
of a ſhip without notice. 

To prove that this was a direct and immediate injury within 
the policy, he cited Zones v. Schmad (a), where the flaves who 
died in conſequence of wounds which they had received during 
the mutiny were to be paid for. If that mutiny had taken 
place juſt before the ſhip went into port, and the ſlaves had died 
of their wounds after ſhe had been in port 24 hours, ſuch a loſs 
would equally have been within the policy. 

So far from this being an attempt on the part of the aſſurcd 
to turn a partial into a total loſs, the plaintiſſs gave notice to the 
defendant immediately after the ſeizure, and defired him to in- 
demnify them, After ſuch notice, no formal abandonment was 
neceſſary. 

The Curt ordered this matter to ſtand for a ſecand argument 
but a few days afterwards they intimated that no more light could 
be thrown upon the ſubject by another argument. And now, on 


this day, 
WitLrs, J. delivered the unanimous opinion of the Court, 


After ſtating the caſe 

The queſtion for the conſideration of the Court is, whether the 
plaintiffs can recover under theſe circumſtances againſt the de- 
fendants? and there is no doubt in this caſe bur that the maſter 
was guilty of barratry by ſmuggling on his own account, with- 
ouc the privity of his owners- 

Many definitions of barratry are to be found in i the books, but 
perhaps this general one may comprehend almoſt all the caſes. 
Barratry is every ſpecies of fraud or knavery in the maſter of the 
ſhip by which the freighters or owners are injured; and in this 
light a criminal deviation is barratry, if the deviation be without 
their conſent. 

But the general queſtion here is, whether, as the loſs-occaſion- 
ed by the barratry of the maſter did not happen during the 
continuance of the voyage, the inſurers are liable? I muſt own this 
appears to me to be a novel queſtion, and not to hav? been decided 
by any former determinations. But as in all commercial tranſ- 
actions the great object is certuirty, it will be neczflary for this 
Court to lay down ſome rule, and it is of more conſequence that 
the rule ſhould be certain, than whether it is eſtabliſhed one way 
or the other, 


(a) Alite, 330. NH. 4, 
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Difficulties occur on both ſides in laying down any rule, 
The firſt thing to be obſcrved is, that the policy by the terms of 
it is an undertaking by the inſurer for a limited time, during the 
voyage from Hamburgh to London, till the ſhip has been moored 
24 hours in ſafcty; and the ſhip was not actually ſeized till near a 
month afterwards. But it has been faid that under the 24 Ges. 3 
c. 47. and the exciſe laws, the forfciture attaches the moment the 
act is done, and that the barratry was committed during the wy. 
age. It may be ſo as to ſome purpoſes, as to prevent intermedi- 
ate alienations or incumbrances; but I think the a&ual Property 
is not altered till after the ſeizure, though it may be before con- 
demnation. 

Iwill put this caſe ; ſuppoſe before the ſeizure of the ſhip, ſhe 
had gone another voyage, and.on her return had been ſeized, 
would the crown be entitled. to an account of her earnings, 
after deducting the expences of the outfit? Surely not. Till 
the ſeizure of the ſhip, it was not certain that the officers of 
the crown knew of the illicit trade carried on by the maſter, or 
whether they would take advantage of the forfeiture. It would 
be a dangerous doctrine to lay down that the inſurer ſhould in 
all caſes be liable to remote conſequential damages. This has 
been compared to a death's wound received duriag the voyage, 
which ſubjected the ſhip to a ſubſequent loſs. To this 
point the caſe of AMereleny and Duulape (a) ſeems very material. 
That was an inſurance on a ſhip for ſix months, and three days 
before the expiration of the time ſhe received her death's wound, 
but, by pumping, was kept afloat till three days after the time: 
there the verdict was given ſor the iuſurer, which was confirmed 
by the Court. 

I will put another caſe ; ſuppoſe an inſurance on a man's life 
for à year, and ſome ſhort time before the expiration of the term 
ne receives a mortal wound, of which he dies aſter the year, the 
iuſurer would not be liable. 

Ihe caſe of Vallis and Wheeler was cited for the plaintiffs; but 
that does not conclude this queſtion, for there the ſhip was loſt 
during the voyage. 

But it was alſo argued that the ſhip, even in the hands of a fair 
purchaſer, would be liable to the forfeiture, I do not know 
that it has ever been ſo decided; it may depend on circum- 
ſtances, ſuch as length of poſſeſſion, laches in ſeizing, or other 

(2) E. 23 Gee. z. 
matters. 
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matters. But ſuppoſe the law to be ſo, it does not follow from 1786. 
thence, that though the ſhip ig a/ways liable to a confiſcation, yet ——— 
that the inſurer at any diſtance of time is anſwerable for the loſs 8 2 
under a limited undertaking. | Orrrzr. 
And this brings me to that part of the caſe, which weighs 
moſt with the Court in favor of the defendant, and to which 
it does not appear to us that any ſufficient anſwer has been given. 
It was agreed, in the argument, that the cuſtom-houſe officers 
might ſeize for the forfeiture within three years after the ſa& 
committed; and that the attorney general might file an inſor- 
mation at any time whillt the ſhip was in being, Ts the inſurer 
during all this time to continue liable ? Suppoſe the ſhip had 
gone ſeveral voyages afterwards ; and ſnppoſe a partial loſs paid, 
and the underwriter's name ſtruck off, ſhall an aCtion be brought 
on the policy afterwards ? His accounts could never be ſettled, 
nor could he be finally diſcharged, while the ſhip was in exiſtence. 
Such à poſition would be monſtrous, and would be attended 
with infinite inconvenience, There muſt be ſome certain and 
reaſonable limitation in point of time laid down by the Court, 
when the inſurer ſhall be releaſed from his engagement. If 
he be liable for a month, he may be for a year, and ſoon. And 
we all think that the law on inſurances would be left unſettled, 
and in much confuſion, if any other time were ſuggeſted than 
that preſcribed by the policy, namely the continuance of the voy- 
age, and the ſhip's being moored 24 hours in ſafety. 
We are all therefore of opinion that judgment ought to be 
given for the defendant, 
Theſe being our ſentiments, there is no occaſion to ſay any 
thing on the other parts of the argument, either upon the ſub. 
jet of abandonment, or whether this was a partial or a total 


loſs. 
Poſlea to the defendant. 


The KixG againſt The Inhabitants of WooDLanD. Sede 
May 27th 
HOMAS GUSWELL, Anne his wife, and their two whether 


children were removed by an order of two juſtices from the Wh*n the 
Seffions 


pariſh of Aſbburton in the county of Devon to the pariſh of — fats 
| ully and 
particularly, from whence they infer fraud, this Court can draw their own concluſion — thoſe 
lacts, without having regard to the adjudication of the court of Seſſions. Q. A ſraudulent renting 
ot 101, fer annum will not give a ſettlement, 
Woodland 
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IFo:dland in the ſaid county. And the Seſſions upon appeal 
confirmed that order, and ſtated the following caſe (a); 

That the pauper Thomas Gufwell was a day labourer and ſettled 
in the pariſh of He:d/and by ſervitude, and that he went into the 
pariſh of AMilurten, where he rented a cot-houſe at 11. 125, fer 
annum in which he reſided, That while he ſo rented it, on or about 
October 1782, he tock a meadow for one year in the ſaid pariſh 
of M vodland, at the rent of ten guineas, of one Mark Northcate who 
reſided in the ſaid pariſh, and rented this together with other 
ground of Mrs. Taylor, and paid the poor rates thereof, being by 
convenant to be reimburſed by the ſaid Mrs. Taylor. That the 
pauper did not flock it at all; but at Chriſmas he let the graſs for 
three guineas to Edward Barter (without the privity of the ſaid 
Northcote ) until the Lady-day following, who flocked it, and 
paid ' the rent to him, That the pauper after that (but 
not on the ſame day) paid Northcote his landlord five guineas 
for a half year's reut. That there were ſeveral perſons who offered 
to tale the graſs of the pauper before he let it to Barter. That 
he the pauper laid up the ground for mowing, and then let the 
ſhred or mow to the ſaid Mark Neribcote for five guineas, 
and the after-graſs for two guineas. That at the end of the year, 
when he came to ſcttle accounts with Northcote, the pauper re- 
ceived two guineas on balance of accounts after allowing five 
gnineas to Northcote for the half year's rent then due, That 
Northcote did not apply to the pauper to take this ground, but 
that the pauper applied to him, and he readily truſted him, af- 
ſigning as reaſons, that he believed him to be an honeſt man, 
though a day labourer, having known him upwards of 20 years; 
and that he had heard juſt before he let him the eflate that 
the pauper had received a legacy from a brother-in-law, equal 
to the year's rent. That he (Northcote) had frequently made a 
practice to take ground and let it out again in parts and parcels. 
That three years previous to the taking of the above meadow, 
the panper applied to the pariſh officers of Woodland for relicf, on 
account of ſickneſs, and was relieved by them. That about 
half a year after the expiration of the term for which he took 
this meadow, His bie applied, and received pay of the pariſh of 
I/::4land, he then being fick in the Zxeter hoſpital, That he 

(a) At a former Seſſions the evidence of Mark Northcote was rejected; but the 
Court of X:ng*s Bench, being of opinion that his teſtimony vas admiſſible (/), ſent the 
calc down to he reſtated, and to receive his evidence. 


(b) Vide Pe; v. Har wuerd, poſt 3 vl. 308 
made 
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made a freſh agreement for taking another field of Northcote, 
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at 13 /. fer annum, on the morning of the day when he was e- 
amined before the juſtices touching his ſettlement. And the The — 2 


court of Seſſions were unanimoully of opinion that the ſaid taking 
of the ſaid field was fraudulent, 

Clapp, in ſupport of the order. 

It has frequently been decided that fraud is a fact, and not 
an interence of law ; and when the juſtices at the Seſſions have 
expreſsly found fraud from the evidence, this Court will not 
draw a different concluſion, even though the caſe ſtate all the 
ſacts particularly. In the caſe of the King and St. Nicholas in 
Harwich (a), renting 101. per annum did not gain a ſettle- 
ment, becauſe it was ſound to be fraudulent. Wright, Juſtice, 
ſaid, „The juſtices adjudged this fraudulent, and the circum- 
« ſtances vindicate their adjudication 3 but if the facts had nat 
« vindicated their concluſion, yet unleſs it had manifeſtly and 
« plainly appeared to have been a miſconcluſion, I do nat ſee that 
« aue could have adjudged it not to be fraudulent.” 

The caſe of the King and Tedford (5) is very diſtinguiſhable 
from the preſent. The queſtion before the court was whether 
the facts found in that caſe amounted to a purchaſe under the 
act of the 9 Geo. 1. or whether the purchaſe was fraudulently 
made in order to defeat the act. It was merely a queſtion of con- 
ſtruction upon that act, and could not be intended to eſtabliſh as 
a general principle, that the Court might in all caſes draw con- 
cluſion of fraud from facts ſtated. That was held not to be a 

fraud in point of law ; but here if the Court over-rule the deci- 
lion of the juſtices, they muſt find no fraud in point of fact. 

But if the Court ſhould be of opinion that they are at liberty 
to enter into the fa of whether fraud or no fraud, it appears 
that the juſtices were well warranted in drawing the concluſion 
which they have done. There is a diſtinction between a ſtate- 
ment of facts and of evidence; and the Court have frequently 
determined that, where the caſe contains both, they will reject 
the latter as ſurpluſage, and confine their attention to the for- 
mer, Now here the only part of the caſe on which the other 
de can rely is the evidence of Northcote; the juſtices could 
never intend to ſtate Northeote's reaſons for letting this tene- 
ment as facts, for they could not adjudge it to be a fraudulent 
taking, when the reaſons aſſigned for ſuch taking, admitting 


() Burr, Set. Caf. 171. (5) Bid. 57. 
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them to be facts, would negative it. This therefore being only 


evidence mult be rejected; and on the reſt of the caſe the Cour 


be K vill ſee no reaſon to overthrow the deciſion of the ſeſſions, 


Woop- 
AND. 


Fanſbasve, contra, contended that where the ſeſſions only find 
fraud generally, this Court is bound by ſuch finding : but when. 
ever the ſeſſions ſtate facts fully and particularly from whence 
they infer fraud, it is the province of this Court to draw their 
own concluſion from thoſe facts, without having regard to the 
adjudication of the Court below (a). And Lee, Juſtice, in the cafe. 
of The King and Tedford ſaid, “If this ſtate of the caſe contain 
« the whole of the fact, then the adjudication of the ſeſſions ſg- 
«* niſies nothing, if we are of opinion that the facts are not ſuffi. 
« cjent to warrant their concluſions ; for we are to draw a con- 


44 cluſion from the facts, when we have them clearly before us,” 


The only queſtion then is, whether all the facts are fully be- 
fore the Court? Which muſt be taken for granted; and if ſo, 
whether the Court will not ſay, that the concluſion which the 
ſeſſions have drawn is wrong. Whatever might formerly have 
been the cuſtom, it is the practice of the ſeſſions now to ſtate 
evidence as well as fas, and this Court will form their judgment 
from both. Rex and Brampton (b), Rex v. Heodd:ſden (c), Rex 
v. Welford (d), Rex v. St. Michael's in Bath (e), and Rex v. 
Langham (J). Then taking this whole cafe together, it is im- 
poſſible to ſupport the deciſion of the ſeſhons. It is ſtated that 
this man had credit in the pariſh for ten guineas per ann. It 
was ſo notorious that he was the real tenant, that ſeveral per- 
fons applied to him to take the winter graſs, and one actually 
took it of him for three guineas. The evidence does not ſtate 
any conſpiracy ; it was a fair under-letting, and the mere cir- 
cumſtance of its being under-lct affords no preſumption of 
fraud; Rex v. Llandverras (g). 


Curia ad v. vult, 
Aſterwards, on this day, 


WII Ls, J. delivered the opinion of the Court; that they did 
not think it neceflary in this cafe to give an abſolute opinion 
upon the general queſtion, whether, when the ſeſſions have ſtated 


(a) Burr. S. C. Go. Bett. 364. () Cald. 111. 
% Cald. 11. Y Cald. 127. 
{c) Cad. 23. (g) Burr, &. C. 571. 


(d) Cad. $7. 
Os F 
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all the fats particularly, and drawn a concluſion of fraud from 1786. 
thoſe facts, this Court have a right to examine into the propriety 
of ſuch concluſion (a); - becauſe they were all of opinion that the vie 
concluſion of the juſtices upon the facts ſtated in this caſe, that — 
it was a fraudulent taking, was right. — 


The Kiva 


Order of ſeſſions affirmed. 
(a) Vide peſt. 2 vol. 711. 


| The K 1 N G againſt MyERs. Monday, 


E RSKIN Z had obtained a rule to ſhew cauſe why the de- Oe wle 15 


fendant, who had been convicted in a penalty under the lot- convicted 
on a penal 


tery act 22 Geo. 3. c. 47. and ſent to the houſe of correction for ſtatute can- 
want of ſufficient diſtreſs, ſhould not be diſcharged out of cuſtody, — 


becauſe he was apprehended on a Sunday. = — 
Bearcreft ſhewed cauſe (5). payment of 


This is a commitment for ſomething prohibited by act of OY 
parliament, and, being ſo prohibited, it is indictable: this is 
therefore a conſtructive breach of the peace; and then this com- 
mitment is like a warrant on an indictment which may be exe- 
cuted on a Sunday. 
A perſon may be taken on a Sunday upon an attachment for 
non- performance of an award. 1 4b. 58. 
Erſkine, in ſupport of the rule. 
Though the defendant might have been proſecuted in a crimi- 
nal manner on this act of parliament, which would have ſubject- 
ed him to be arreſted on a Sunday; yet this is a civil proceeding. 
This is in the nature of a fi. fa. when, on a return of nulla bona, the 
perſon is liable; for firſt a warrant is iſſued to ſeize the goods 1 
of the defendant, and for want of a diſtreſs the perſon is taken. i 


Under the 29 Car. 2. c. 7. /. 6. no man can be arreſted on a 
Sunday, but for treaſon, felony, or a breach of the peace : and 
this is neither, { I 

Curia adv, vult. 4 

Afterwards, on this day, 


BULLER, J. ſaid there is no caſe exactly in point. It is moſt 
ſimilar to an action brought for a penalty on the ſame ſtatute ; {4 
and it is clear that, upon execution in ſuch an action, the defen- 1 
dant could not have been taken on a Sunday. This is to recover 1 
2 penalty given by the ſtatute; and the effect is equally the ſame, | 4 


(+) On Saturday, May 27th, 


whether $ 
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1786, whether that penalty is to be recovered in a ſummary proceed. 
ing before a juſtice, or in an action. 
71 op This is not like the caſe of an attachment mentioned at the 
Myz*s. har, That caſe might have been good law formerly; for then the 
Court only looked to the contempt : but it has been ſettled of 
late years that an attachment for non-performance of an award 
is only in the nature of a civil execution. That queſtion was 
much agitated ſome few years ago, when the Court held that the 
party being in cuſtody upon an attachment for non-payment of 
coſts was entitled to be diſcharged under the Lords” act (a), 
Per Curiam, Rule abſolute (3), 


{a) Cup. 136. See alſo Benafous v. Schooler, Feſt. 4 vel. 316; and R. v. Piiinill, 
Ib. 809g. 
(b) Vid. Atkinſon v. Jameſon, peſt. 5 wil. 25. 


Monday, K1RK again NowiLL and Another. 
Afay 29th. 


If plaintiff To this action of treſpaſs, the deſendant pleaded the genc- 


* — ral iſſue, and three ſpecial pleas of jullification. At te 


pleas, one trial a verdict was given for the plaintiff on the general iſſue aud 
of which is 


inſufficienx the two firſt juſtifications, and for the deſcendant on the laſt juſ- 


in la 8 . | 
"as 3 tification. In the laſt term a rule was made to enter up judgment 


—— — for the plaintiff on the general iſſue, and the two firit pleas of 
cept that juſtification, notwithſtanding the verdict for the defendant on the 
— laſt juſtification, the ſame being inſufficient in poiut of law (c). 
* A rule had been obtained in this term by Chambre to lhew 
tound for cauſe why the Maſter in the taxation of coſts ſhould not allow 
the defen- : 

dant; and ſuch coſts only as were incurred upon the iſſues found for the 
2 plaintiff, without allowing to the plaintiſf any coſts upon the iſ- 
entered up ſue found for the defendant. 

2 Mood now ſhewed cauſe, and cited Breadbent v. Mills (d), 
not be al- Where, though the treſpaſs was confeſſed by the plea, the plain- 
lowed any tiff replied ; and iſſue being joined, a verdict was found for the 
the iſſue defendant. Afterwards the Court gave judgment for the plain- 


the defen. tiff, notwithſtanding the verdict, and the prothonotary was di- 


colts of trial. 

In the preſent caſe the coſts of going to trial on this iſſue 
were not contended for, but the coſts of the pleading. And as 
the defendant had pleaded an inſufficient plea, the plaintiff was 
entitled to the coſts of that plea. If the plaintiff demurred 


either to the plea or to the rejoinder and had judgment, he was 
(c) Ante, 123. (d) Barnes, 4to cd. 266. 


entitled 


rected to allow the plaintiſf all the colts in the cauſe, except the 


is 


jj AA | 
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entitled to the coſts; and it was immaterial in what ſtage of the 
cauſe the plaintiff had judgment. 

BULLER, J. All the late caſes are decidedly againſt the plain- 
tif, Suppoſe the judgment had been arreſted, no coſts would 
have been given. The reaſon is obvious; the plaintiff has con- 
tributed to the coſts as well as the defendant. He ſhould have 
demurred to the defendant's plea z and by going on to trial he 
is equally in fault (a). 

Per Curiam, 


(5) Rule abſolute. 


(a) Vid. Haukey v Smith, be. 3 wel. 50. 
(4) Vide 2 Ventr. 196. 1 Barnes, 4to edit. 125. 


Pray and Others again ED x. 


ILSO N had obtained a rule on a former day to ſhew 

cauſe why the proceedings in this cauſe ſhould not be 
ſtayed, till the plaintiff, who reſided at Geergia, in North Ame- 
rica, gave ſecurity for the coſts, in caſe a verdict was given 
againſt him, 

Law, for the plaintiff, now contended that ſuch a rule had 
never been granted but under very particular circumſtances to 
induce the Court to grant it; and he cited 2 Burr. 1026. 4 Burr. 
2105, E Coup. 158. 

BULLER, J. There have been ſeveral late 1 to the contra- 
y; and for this reaſon, that if a verdict be given againſt the 
plaintiff he is not within the reach of our law fo as to have pro- 
ceſs ſerved upon him for the coſts, 

Per Curiam, (e) Rule abſolute. 
(c) Poſt 362. S. P. where the plaintiff reſided in Ireland. Put a different prac- 


lice prevails in C. B., unleſs the plaintiff go abroad to avoid paying his debts, or the 


like. I. Bl. Rep. C. B. 106. 


FENNER againſt EVANS. 


N annuity had been granted by the plaintiff to the de- 
fendant before the paſſing of the act of the 17 Geo. 3. 
c. 26, the conſideration of which was inrolled in the memorial 
to be 1000 J. but in fact the plaintiff had received only 700 J. in 
money, and a reſpondentia bond for 2717; and there was a de- 
duction of 29 J. for law charges, 
A ſci, fa. had iſſued ſince the annuity act to revive the judg- 
meat, and execution had been taken out upon it, | 
4 Mingay, 
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Kink 


againſt 
Nowit t. 


Menday, 
May 29th. 


If the plain- 
tiff reſide 
«broad, the 
court will 
ſtay pro- 
ceedings till 
he give ſe- 
curity tor 
the colts. 


Mor: ay, 
May :gth. 


A ſeire facias 
to revive a 
judgment 
entered ona 
bond ſecu- 
ring an an- 
nuity grant- 
ed before 
the 17 

Geo. 3. c. 26. 
is an ation 
within the 
ſecond ſec- 
tion of that 
ſtatute. 
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Mingay, and Chambre, now ſhewed cauſe againſt a rule which 


— had been obtained to ſet aſide the ſcire facias, and all the ſubſe. 


FEN NIR 
againſt 
Evans. 


Aifay 27th. 


quent proceedings, becauſe the real conſideration of the anny; 
did not appear on the memorial. They contended that as the 
annuity was granted before the paſſing of the annuity act, the 
grantee was only obliged (a) to enter a memorial before executiy 
was taken out. This rule therefore, which was intended to ſet 
aſide the ſcire facias as well as the execution, muſt be diſcharged, 

Erſkine and Garrow, contra, inſiſted that, as the real conſider. 
tion of the annuity did not appear on the memorial, the grants; 
was entitled to ſome relief under the annuity act. But as the 
judgment itſelf was regular (it having been obtained before the 
paſling of this act) they had only made application to the Court 
to prevent a revival of that judgment, by ſetting aſide the {cre 
facias. For any proceeding to revive a judgment, on an annuity, 
granted before the paſſing of that ſtatute, was as much within 
the words and meaning of the act, as any deed or inſtrument for 
ſecuring an annuity granted ſubſequent to it. 

WIILxSs, J. This is a proceeding within the intent and mean: 
ing of the act; therefore the rule muſt be made abſolute. 

AsHHvRsST, J. The execution muſt certainly be ſet aſide; 
and the only queſtion is as to the ſcire facias : but a ſcire facias is 
an action; and then this comes within the ſecond ſeCtion of the 
act, for the words are, ©« that no action ſhall be brought on any 
c ſuch judgment already entered, &c.” The ſcire facias there- 
fore as well as the execution muſt be ſet aſide. 

BuLLER, J. There is no doubt but that a „ire facias is an 
action: and on that ground it has been held that a plea to a ſcire 
facias muſt conclude, “ if the plaintiff ought to have or main- 
ec tain his action (b),” 


Per Curiam, (c) Rule abſolute, 
(a) Pide ſec. 2. fc) Vide 2 Bl. Rep. 1227. 2 Ld. Rajn. 
(b) 2 Will. 251, 1048. 1253. 2%. 2 vol. 46. 
—— — __”_wC 


Mzmoranpum. In this Term George Bond Eſquire, of the Middle Temple; was 
called to the Degree of Serjeant at Law, and gave rings with this motto; . Hareditas 4 
„ Jegibus.” 


THE END OF EASTER TERM, 26 GEORGE III. 


E 


8 


8 
ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


IN 


Trinity Term, 


In the Twenty-Sixth Year of the Reign of Gzonce III. 


SMITH and another againſt NIss EN and another, 


The circumſtances were theſe—One Taubert ſent an order to 


the defendants for goods, and deſired that they would draw a bill U 


1736, 


Friday. 
June 16th, 


His was an action for money paid, laid out, and expended, ,, 
tried before Buller J. at the Sittings after laſt Eaſter 8 
Term, at Guildhall, when a verdict was found for the plaintiffs, F 


a re- 


o accept a 
U, and 
draw upon 
B. for the g 
ke ſum, the 
mere act of 


on the plaintiffs for the value, which the defendants accordingly drawing 


did, after they had ſent the goods. The plaintiffs i in a letter 
written to the defendants on the 23d September ſaid that they 
could not accept the bill on account of Taubert at preſent, 
becauſe they (the defendants) had ſent a larger quantity of goods 
than were ordered; adding, that they had written to Taubert for 
further directions. Two days afterwards the defendants wrote 
to the plaintiffs, preſſing that the bill might be taken up; and 
on the 28th of the ſame month reccived for anſwer, that the 
plaintiffs had written to Taubert, and were waiting for his an- 
lwer before they could accept; and that they had deſired the 
holder to keep the bill in the mean time. On the 14th OFober 
Tuubert in a letter to the plaintiffs, took notice that the orders 


kad been exceeded, but deſired that they would accept the bill, 
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does rot a- 
mount to an 
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1786, and draw upon Govertz, at Hamburgh, for the amount; in con. 
ge ſequence of which the plaintiffs drew on Govertz, who refuſe 
MITH CRT . . 
againg to accept; and afterwards the plaintiffs paid the bill for the 
Nusa. Honor of the drawer; to recover back the amount of which 
this action was brought. 

Wilſon now moved for a rule to ſhew cauſe why the verdig 
which had been given for the plaintiffs ſhould not be ſet aſide, 
and à verdict entered for the defendants, upon the ground that 
the plaintiffs had actually accepted the bill drawn upon then, 
He admitted that, notwithſtanding Tawber?'s letter, the plaintit 
might have choſen whether they would accept or not: but he 
contended, that they had only a right to draw on Govertz upon 
condition that they themſelves ſhould accept the bill drawn 
upon them, and therefore that their drawing upon Govertz wx 
an implied acceptance of that bill. But 

The Court held that what the plaintiffs had done, did not 
amount to an acceptance, for they never meant to make them- 
ſelves liable unleſs the bill drawn upon Govertz was accepted 
and paid; and they would not imply a contract which the par. 
ties themſelves had rcfuſed to enter into. 


Rule reſuſed. 


CC ——a—— —K— —— 


Bar, OgwarD and Others, Executors of OswaLD, again 
ure igth. 1 


Twenty Dr on bond by the executors of the obligee againſt the 
years withe . obligor. Pleas—non of fatum ; folvit ad diem ; & fili 
ap al oft diem. This cauſe was tried at the Sittings after laſt Eaſter 
— Term before Buller J. at Guildhal!, when it appeared that 
haben the bond was executed on the 157th January 1765. That in 


8 g. June 1784 the obligee ſued out a writ upon the bond, but he 
$:6,827. died within three months afterwards, without having ever ſerved 
it. That the preſent action was commenced laſt Eaſfer Term. 
That the parties were both men of fortune, reſiding in England 
and had lived upon terms of intimacy. The jury found a verdict 
for the plaintiffs. | 
Beruer moved for a rule to ſhew cauſe why there ſhould not be 
a ne trial on the ground that the jury ſhould have been directed 
to find for the defendant, on the preſumption of the bond's having 
been ſatisfied; as the parties had lived in the kingdom, and no 
5 demand 


oY „ . 1 PAY 
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demand had been made for nineteen years and an half. That in 


deen made even for a leſs time. In an action of debt on a bond 
by Kowley againſt Tomkins (a), Alen J. mentioned the cafe of 
Melden v. Davis at Guildhall, x Vos Trinity 1760, which he ſaid 
he had often heard cited by Lord Mansfield, where eighteen 

rs were held ſufficient to raiſe a preſumption upon, unleſs 
ſome reaſon was aſſigned for not calling on the party. In 
that caſe the caſe of Meyle againſt lord Roberts was cited; 
where the plaintiff in order to obviate the preſumption, 
ſhewed two writs of 7e/atum capias to have been ſued out, but 
not ſerved, becauſe the party could not be found; in which laſt 
caſe Lord Mansfield ſaid there was no foundation for the pre- 
ſumption. 

BULLER, J.—I have always been of opinion that no leſs time 
; than twenty years could of itſelf form a preſumption that a bond 
had been paid ; and as there was no evidence at the trial in aid of 
the preſumption, I left the queſtion to the jury with ſtrong di- 
reftions in fayour of the plaintiff, For even with regard to the 
rule of twenty years, where no demand has been made during 
that time, that is only a circumſtance for the jury to found a 
preſumption upon, and is in itſelf no legal bar: In thoſe caſes 
where ſatisfaction of a bond has been preſumed within a leſs 
period, ſome other evidence has been given in favour of ſuch a 
preſumption ; ſuch as having ſettled an account in the interme- 
diate time, without any notice having been taken of fuch a 
demand, | 

It is manifeſt that this doctrine of twenty years* preſumption 
was firſt taken up by Lord Hale, who only thought it a cir- 
cumſtance from whence a jury might preſume payment. In this 
he was followed by Lord Holt, who held that if a bond be of 
twenty years ſtanding, and no demand proved thereon, or good 
cauſe of ſo long forbearance ſhewn, on /olvit ad diem he ſhould 
intend it paid (5), This doctrine was afterwards adopted by 
Lord Raymond in the caſe of Conftable v. Somerſet (c). That 
was debt upon bond, where the defendant, an executor, craved 
oyer of the bond, and of the condition, which appeared to be 
for the payment of ſo much money fix months after the death 
of the defendant's teſtator. The defendant in his plea averred 


(«) $4 Summer 2Mizes 1766, (2) 6 Ad. 22. (c) Hil. x Gro. 2. at Grildball, 
T 2 that 
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Ogwarny 
againſt 
Leon, 
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againſt 


Lien. 


CASES ww TRINITY TERM 


that the teſtator died on the 15th March 1711, and that he had 
paid the ſaid ſum on the 16th March 1711, within fix month; 
after the teſtator's death, and thereupon iſſue was joined, 

The defendant relied on the ground that, as he, after the dent 
of the teſtator his father, had an eſtate in the plaintiff's neigh. 
bourhcod, and was conſtant and regular in all his payments, i; 
ſhould be preſumed that the money was paid to the plaintiff, In 
anſwer to this objection, evidence was given of a demand of the 
money on the defendant himſelf in 1725 ; and the Chief Juſtice 
laid that the preſumption of money having been paid which 
was due on bond, if it were put in ſuit after 20 years ſtanding, 


Was not the old but a new doctrine, which had been introduced 


in Lord Hale's time; and that he would never ſuffer a plainif 
to be fripped of a juſt debt by ſuch a preſumption as was then 
contended for, 

This opinion ſeems to fortify the idea which I took up at the 
trial, in anſwer to a dictum which was than cited (a), that the 
queſtion of preſumption of payment within a leſs time tha 
twenty years had been left to a jury, which was, that it muſt 
have been left to them upon ſome evidence; and in ſuch caſes 
the lighteſt evidence is ſufficient. In one of the Winchelſ 
caſes (5), Lord Mangſield expreſsly ſaid that if a bond had lain 
dormant for ſeventy years, it ſhall be preſumed to be paid. 

'The Court, however, inclining to believe that the real truth 
of the caſe was with the defendant, deſired that he would make 
an affidavit, which being read upon à ſubſequent day, and not 
proving ſatisfactory, they 

Diſcharged the Rule, 


And Lord Maxsrixrp, Ch. J.—faid that there was a diſtinc- 
tion between length of time as a bar, and where it was only evi- 
dence of it: the former was poſitive, the latter only preſumption; 
and he believed that in the caſe of a bond no poſitive time had 


been expreſsly laid down by the Court; that it might be cigh- 
teen or nineteen years. 


(4) 1 Burre 434. (b) 4 Burr, 1963. 
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Db JT on a judgment. 
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Tueſday, 
Lian AY 


The defendant pleaded that he the ſaid defendant, before A ſuperſe- 


cas obtains 


and at the time of the reddition of the judgment aforeſaid, in the ed te- 


Cid court of our ſaid lord the king, before the king himſelf, 


Judgment 
was cannot be 


and remained a priſoner in the cuſtody of the marſhal of the Mar- plead:d in 


to an 


thalſea of our ſaid lord the king, before the king himſelf, at the action on 
ſuit of the ſaid plaintiff in the ſaid action. And the ſaid defen- 9x! 
dant in fact further ſaith that after the reddition of the laſt men- Ante 227, 


tined judgment, to wit, on the 16th day of May 1786, he the 
ſaid defendant wwas ſuperſeded and diſcharged out of ſuch cuſtody 
by the ſaid court of our ſaid lord the king, before the king him- 
ſelf, to wit, at Weſtminſter in the county of Middleſex aforeſaid ; 
and this he the ſaid defendant is ready to verify; wherefore he 
prays judgment if the ſaid plaintiff ought to have execution upon 
any judgment to be recovered in this action againſt the perſon of him 
the ſaid defendant, c. 5 

To this plea there was a general demurrer, and joinder in de- 
murrer, 

Mood was to have argued in ſupport of the demurrer, but the 
Court deſired to hear the other fide, 

Gibbs againſt the demurrer. 'The defendant, having 3 ba- 
perſeded after judgment recovered againſt him, cannot be taken 
in execution in that action; and the diſtinction has been taken 
between thoſe caſes where a perſon has been ſuperſeded before 
judgment when he may be afterwards charged in execution, and 
thole where he has been ſuperſeded after judgment, in which 
caſes he is not liable to be taken again. Wright admini- 
ſtracor v. Kerſaill, Barnes 376. As the defendant tlere- 
fore could not be directly taken in execution upon the judgment, 
it would be unreaſonable that he ſhould be made liable by 
circuity. 

WiLtrs, J. This is a new action; and the luperieens 1 in a 
former one is no bar to this, 

BULLER, J. This is a legal demand; and the only queſtion is, 
whether this bar ſet up by the defendant is known to the com- 
mon law. If it be a bar at all, it is a bar to the whole demand. 

4.3 But 
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1786, But any exemption in favor of the debtor's perſon can only ariſe 


„in thoſe inſtances where the Legiſlature has expreſsly made it, 
Torrid s 


ge as in the caſe of a debtor who is diſcharged under an inſolyent 
Ryan, act; for no ſuch partial bar exiſts by the common law. 
Judgment for the plaintif, 
Tueſdays Brown againſt D1xon. 
June 20th, 
Wherever IT HE firſt count of this declaration was trover for a dog, The 
the 8 


ſecond and third were as follows; And whereas alſo after. 
ple Rte, wards, to wit, on the ſame day and year aforeſaid, at Morpeth 
— aforeſaid, in the county of Northumberland aforeſaid, the ſaid Jobn 
1 Brown, at the requeſt of the ſaid John Dixon, delivered to the 


«cunts, hey faid John Dixon a certain other ſpaniel of him the ſaid 7% 
—— 4 Brown, of a great price, to wit, of the price of 300. to be ſeen and 
declaration. viewed by the ſaid h Dixon and to be returned by him in 2 
reaſonable time to the faid John Bron ; yet the ſaid John Dixmn, 
contriving and wrongfully intending to deceive, defraud, and in. 
jure the faid John Zrown in this behalf; did not return the laſt 
mentioned ſpaniel to the ſaid John Brown in a reaſonable time, or 
at any time hitherto ; h afterwards, to wit, on the ſame day and 
year aforeſaid, at Morpeth aforeſaid, without the leave and againſt 
the will of the ſaid John Brown, took and carried away the laſt 
mentioned ſpaniel to places unknown to the ſaid John Brown, 
and geht and detained the ſame from the: ſaid Fohn Brown for a 
long and unreaſonable time, and until the faid John Dixon after. 
wards, to wit, on the 1ſt day of Osler, in the year aforeſaid, by 
and through his great negligence and careleſsneſs in that behalf, 
loft the ſuid laſt mentioned ſpaniel, to wit, at Merpeth afore- 
ſaid, and the ſame has never hitherto come to the hands or poſ- 
ſeſſion of the ſaid Fobn Brown, but as to him is entirely loſt, 
And whereas alſo on the ſaid iſt day of Augyf, in the year 
aforeſaid, at Morpeth aforeſaid, the ſaid John Zrown, at the re- 
queſt of the ſaid Jh Dixon, lent and delivered to the ſaid Job 
Dixon for the uſe of the ſaid John Dixon a certain other ſpaniel 
of the ſaid Jh Brown, of a great price, to wit, of the price of 
other 30 J. he the ſaid John Dixon contriving and wrongfully 
intending to injure and deceive the ſaid John Broqun in this be- 
half, hath not re-delivered the laſt mentioned ſpaniel to the ſaid 


Jobn 


Id THE TWENTY-SIXTH YEAR or GEORGE III. 
Fabn Brown, although he the ſaid John Dixon afterwards, to 
it 
— but on the contrary thereof has hitherto wholly neglected 
ſo to do; and took ſuch little and ſuch bad care of the laſt men- 
tioned ſpaniel, that the ſame, by and through the mere negli- 
gence and careleſsneſs of the ſaid Fohn Dixon in this behalf, is 
totally loſt to the ſaid John Brown, and has never come again 
to his hands or poſſeſſion; to the damage of the ſaid John 
Brotun, c. 

Special demurrer, for that in and by the ſaid declaration, in 
the firſt count thereof, the ſaid John Brown hath declared and 
complained againſt the ſaid John Dixon in a plea of treſpaſs on 
the caſe for a certain ſuppoſed wrongful converſion and diſpoſal 
of the ſaid ſpaniel and ſetting- dog therein mentioned of the ſaid 
John Brown, to the uſe of him the ſaid John Dixon, and yet in 
the ſecond and laſt counts of the ſaid declaration, the ſaid Fohn 
Brawn hath declared againſt the ſaid 7% Dixon, in the above 
ſuit, in an action on the caſe, for ſuppoſed breaches of expreſs or 
implied promiſes, in not returning and re-delivering certain ſpa- 
niels therein reſpeCtively mentioned, ſuppoſed to be lent and 
delivered by the ſaid John Brown to the ſaid John Dixon, and 
not for any ſuppoſed wrongful converſion and diſpoſal thereof. 
And alſo for that there are in the ſaid declaration pretended 
cauſes of action, different in their natures, comprehended and 
included in the ſame declaration, to wit, a pretended cauſe of 
aflien, founded on a ſuppoſed wrongful converfion and diſpoſal of 
a ſpaniel and ſetting-dog of the ſaid John Brown, and pretended 
cauſes of action, grounded on promiſes, which are incompatible 
with each other, and ought not to be joined in the ſame declara- 
tion. And alſo for that cauſes of action founded on ſuppoſed 
wilful and determined wwrengs and injuries ought not to and can- 
not be blended and included in one and the ſame declaration with 
cauſes of action founded on contract, or on negligence, inadvertence, 
or careleſſneſs. And alſo for that the ſaid declaration is in other 
reſpects defeCtive, inſufficient, informal, Cc. 

Manley, in ſupport of the demurrer. 

As it is clear that aſſumpſit and tort cannot be joined in the 
ſame declaration; the queſtion is, whether either the ſecond or 
the third count in this declaration be founded on a contract? If 


ſo, they cannot ſtand with the firſt. There is a difference between 


nonfeazance and misfeazance z the former is negleQing to do that 
T 4 which 
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on &&c. at Cc. was requeſted by the ſaid John Brown ſo toꝛqyq q 


Brown 
againſt 
Dixon, 
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1786. which a perſon has either expreſsly or impliedly undertakey 4, 
—— do; the latter is the act of doing ſomething in a different man. 
—— ner from that in which the party is bound, either by law or 
Dizo%> his own contract, to do, and is a tert. But as the former is only 

an emiſſion, the proper remedy is by an action on the caſe, ; Burr. 
2827. This therefore is not like the cafe in Wilfon (a), where 
it was held that misfeazance and negligence might be joined 
with trover, becauſe this is nonfeazance, The premiſes and the 
breach of the ſecond count are in afſumpſit ; and that which fol. 
lows is only matter of aggravation. 

In the caſe of Bening ſage v. Ralphſen (5) one count in aſimmp. 

fit to deliver merchantable commodities, and that he delivered 
dirty aſhes inſtead of them, was joined with another on a war. 
ranty ; and on demurrer there was a judgment for the defendant, 

An action on the caſe againſt a carrier cannot be joined with 
trover in the ſame declaration (-). 

In Whyte and Ryſden (d), where the declaration was founded 
partly on a contract and partly on a tort, Lord Hobart ſaid that 
if the deſendant had demurred, the declaration could not have 
been ſupported; 

In deciding whether two counts can be joined, it is not the 
true way of conſidering, whether the ſame judgment can be given 
on both. That rule cannot hold in the extent to which it has 
been attempted to be carried. For in all cafes of aſſumgſit the 
judgment is for damages; but trover is for damages, which 
certainly cannot be joined. 

In the preſent caſe, the amount of the breach in the ſecond 
count is that the defendant has not re-delivered the dog, which 
implies an afſumpſit. 

Gibbs, contra, was ſtopped by the Court. 

BoLl ER, J.— Perhaps the rule of judging whether two counts 
can be joined, by conſidering whether the ſame judgment can 
be given on both, is not true in its extent; but by adding an- 
other requiſite it is univerſally true. For wherever the /am: 

plea may be pleaded, and the ſame judgment given on two counts, 
they may be joined in the ſame declaration. Afſumpſit and tert 
cannot be joined together, becauſe the pleas to both are not the 
ſame, But the whole of this is caſe ; the ſame plea of not guilty 
goes to the whole declaration; and the Court may give the ſame 
judgment cn the whole. 


(a) 2 Wil. 319. (6) 2 Slow. 250, (ch 1 Sid, 244, 


(d) Cro. co. 20. 
This 
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This is not to be diſtinguiſhed from the caſe of Dickon v. 1786. 
Clifton in the Common Pleas (a). 2 

The common way of declaring againſt a carrier now is in t 
aſumpſit, to which trover cannot be joined: but if the plaintiff Dixon. 
declare on the cuſtom of the realm, a count in trover may be 


joined; it only depends on the form of the action. 
5 Judgment for the plaintiff (5). 
0% 2 Wilſ. 319. 


(5) Vid. Hancock v. Hayzveod, poſt. 3 vol. 433; Jennings v. Newman; p-. 4 vol. 
447; & £iſee v. Catward, p. 5 vol. 143. 


Duck ER againſt Wood, Tu[day, 
une 20th, 
AET I ON of aſſault. Verdict for 150/. I 
Mingay moved to ſet it aſide on account of exceſſive may in any 
caſe grant 8 
damages. a | | — 
Lord Mansfield ſaid, there was no, doubt but that the bon be 


| round of 
Court had the power of taking the apinion of a ſecond jury in exceſive 


any caſe where the damages were exceſſive ; but that all theſe 
queſtions depended on their own circumſtances, on which the 
Court would exerciſe their diſcretion. x 

But in this caſe, upon hearing the report of the judge, the 
Court thought fit to reject the motion (a). 


(=) Nea Will. 405. and 3 Wilſ. ba; Duberley v. Gunning ; poſt. 4 vol. 6513 and 
the caſes there cited; and Jenes v. Sparrow, poſt. g vol. 257. 
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JzxnNninGs and Others again} WEB B. —— 
ALDW IN ſhewed cauſe againſt a rule for ſetting aſide The four 
the judgment in this cauſe for irregularity, with coſts. hey err 

The declaration was delivered on the 16th of May, and on ing in 


abate- 


the 20th the defendant pleaded in abatement. This he con- ment are 
tended was too late; for as the four days, which are allowed to — 
plead in abatement, are both incluſive, the time of pleading ſuck 
a plea expired on the 19th. 

Ruſſe!l, in ſupport of the rule, inſiſted that the four days were 
not bath incluſive in this court. According to the general practice 
of this court, whenever a certain number of days is allowed for 
pleading, or otherwiſe, one of them is taken excluſive ; and 
there is no reaſon for forming an exception in this particular in. 
ſtance. In the caſe of Long and Miller (a), the rule which was 


given on the 7th of May expired on the 11th, which ſhews that 


() 2 Fra. 1192, 
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this court reckoned one of the four days, which the defendant i; 


— allowed to plead in abatement, excluſive. In ſome inſtance, 


JuxnixGs 


agairft 
WII. 


the party has even more than four days to plead in abatement; 
as where the declaration is delivered within the Iaſt four days of 
the term preceding, and there is a ſpecial imparlance. 

The Court thought this queſtion muſt have been ſettled ; and 
deſired it to ſtand over, that they might have an opportunity of 
enquiring into it. And the next day 

BULLER, J. read the following note of Gawler one, +, v. 
Hendy one, &*. (a), The plaintiff and the defendant were both 
attornies in the Court of King's Bench ; and the plaintiff ſued 
the defendant by attachment of privilege, and arreſted and held 
him to bail. On the 8th of May a declaration was delivered; 
and on the 11th, at eleven o'clock at night, a plea in abatement 
of privilege was delivered at the plaintiff's houſe, which the 
next day he objected to, and demanded a plea in the common 
form ; and, as ſoon as the time was expired, ſigned judgment. 
Willes moved to ſet aſide the judgment with coſts for irregulari- 
ty; inſiſting that the plea in abatement was well delivered, and 
that the defendant had all the day of the 12th of May to deliver 
it. E contra, it was inſiſted that fuch a plea could not be deliver- 
ed after the 11th; for that, in caſes of pleas in abatement, the 
four days were reckoned incluſive ; and that the defendant ought 
to deliver it at a reaſonable time in the evening, and not at mid- 
night. In many caſes the courts have held nine o'clock late 
enough for the delivery of pleadings or other procecdings. 
Wiles, J. concurred in both theſe objections. And on the 
Maſter's telling Lord Mansfield that the plea was irregular in 
another reſpect, viz. being delivered, whereas it ought to have 
been filed ; The Court rejected the motion made by the defendant, 
and the judgment ſtaod, 

And alſo the following one taken by the late Mafter Owen,— 
Every plea to the juriſdiction of the court, or in abatement, mult 
be pleaded before the rule for pleading is out, and cannot be 
pleaded after an imparlance (5), unleſs the declaration be delivered 
ſo late in term that the defendant is not bound to plead to it in 
that term, or is delivered after term; in both which caſes the 
defendant may, within the firſt four days incliſiue of the ſub- 
ſequent term, plead any plea in abatement, or to the juriſdiction, 


(a) E. 15 C. 3. B. R. 
(5) Vid. Doughty v. Laſceller, poſt. vol. 520. 
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as of the precedent term, whether a rule be given or not, and 1986. 
Sunday is (a) one. 
And the Court were of opinion that, All pleas to the juriſ- J _—_— 
diction, and in abatement, being dilatory, ought not to be favour- oe. 

ed; and that the four days allowed for pleading them are both 


to be reckoned incluſive (b). Rule diſcharged. 
But the defendant had leave to plead the w_ iſſue, on 
payment of coſts. L 


(a) Unleſs Sunday be the laſt of the 4 days. Lee v. Carton, 3 6423 and 


Clemens v. Freeman, prft. 4 vol. 557. 
(4) In Roberts v. Williams, M. 22 Geo. 3. B. R. Buller, J. ſaid, The four Ge 


plead in abatement are beth incluſive, rr Perigal, p. r 210. &. P. 


„ 
Jaques againſt N1x0 N, Teen; 
5 f June 2 
AN action of trover for goods had been brought, in order pail in error 
to. try the validity of a commiſſion of bankrupt, which _— 


had iſſued againſt the plaintiff, The cauſe was tried on the 25th HH” 


May, and a verdict given for the plaintiff, with nominal damages judgment 
of one ſhilling. A writ of error was ſued out and allowed on * 


the 3 iſt of May ; and on the ſame day a copy of the allowance chte to the 


time of the 
was ſerved on the plaintiff's attorney. Final judgment was ſign- allowance, 
| OS ſervi 
ed on the 14th June, and execution ſued out on the ſame day; thc copy of 
within four days after which bail in error was put in. feng 
The queſtion was, whether the allowance of the writ of error, allowance i 
only to brin 
and the ſervice of it, was a ſuperſedeas ? the party — 


Bearcroft ſhewed cauſe againſt a rule which had been * i 2 
ed for ſetting aſide the execution; and contended that it was an ceed; forthe 
univerſal rule that the allowance of a writ of error, after verdict, 2 1 
did not operate as a ſuperſedeas, unleſs bail was put in within 443500 
four days afterwards. In the caſe of Betts dem. Robſon v. Eger- 
ton (e), in ejectment, which was ſimilar to the preſent, the 
Court ſaid that a writ of error was no ſuperſedeas without bail. 

That whatever irregularity there had been on the preſent occa- 
ſion, it had originated with the defendant, who had ſued out 
the writ of error too ſoon before the ſigning of the final judg- 
ment; for he might either have applied to a judge, or to the 
court, to ſpecify the ſym for which bail ſhould be given. 

(a) Thoſe four days arc excluſive, Bennet v. Nicholls, poft. 4 vol. 121. 

(5) It is not a ſuperſedeas from the ſcaling, but from the delivery to the clerk of the 
errors. 2 Barn, 164. 170. 


(e) Barn, 212, 2 Cre. Prac. 353- 
| Mingay, 
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Aſingay, contra, ſaid, that this was very diſtinguiſhable from 
the caſe in Barnes, for there, no bail whatever was put in : here, 
bail was put in the moment that final judgment was ſigned; 


nor. they could not have been put in before, and therefore the defen. 
dant had not been guilty of any negle&t. This point was 


expreſsly decided in Michae/mas Term laſt, in the caſe of Dy 
dem. Clay and another. v. Brucebridge (a). 

BuLLER, J. The opinion of the Court in the ejectment caſe 
in the Common Pleas is not applicable to any other caſe ; for in 
ejectment (5) the defendant himſelf is to enter into a recognizance 
in ſuch reaſonable ſum as the Court, to which ſuch writ of error 
is directed, may think fit. As to the practice which has obtain- 
eld in ſuing out a writ of error before judgment ſigned, it hap. 
pens in almoſt all caſes that the writ is ſued out before judgment 
is actually ſigned; becauſe othErwiſe execution would iſſue in- 
ſtantly. And the Court have gone ſo far, that, if a writ of error 
be ſued out, and the plaintiff will not ſign judgment till after the 
return of the writ, in order to avoid the effect of it, and then 
ſues out execution, the Court will fet aſide the execution (c). 

Then as to the next point; the allowance of a writ of error 
in the general courſe of practice is not ſerved till final judgment 
is actually ſigned ; and the words of the rule apply to that. The 
rule requires bail to be put in within four days after the allow- 
ance ; but there is no opportunity of putting in bail before judg- 
ment is ſigned, | 

As to the defendant's being too ſoon in ſerving the copy of 
the allowance it makes no difference, for it only operates as an 
allowance from the time of figning judgment : and that was 
what the Court ſaid in the cafe cited of Michaetmas Term lait. 
The ſervice of the allowance is only material to bring the party 
into contempt, if he proceed to ſue out execution afterwards; 
for the allowance of the writ of error is of itſelf a /uper/edeas. 

Rule abſolute, 


{a) In that cafe Coryper moved to ſet afide a fieri ſaciat, which had been ſued cut 
on the ground that bail had not been put in within four days after @ Torit crrer bad 
| been allowed. He contended that though a writ of error may be allowed before, it 
tould have no effect till the judgment is actually ſigned : and that the party is al- 
lowed four days after the figning of the judgment to put in bail; for beſore the judg- 
ment no bail can poſſibiy juſtity, And the court agreeing that ſuch was the practice, 
e rule was made abſolute, 

þ) See 16 and 17 Car. 2. 4. 8. 5 3. (c) Vid. Barnes, 260 


I 
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1786. 
The KING againſt The Inhabitants of SanproRD. — =. 
BY an order of two juſtices, William Webber, Ann his wiſe, When in- 
and their three children, were removed from the pariſh of apprentiec 
Sandford, in the county of Devon, to the pariſh of Biſhopfarutmn = —— 
in the ſaid county. The ſeſſions, on appeal, quaſhed that order, point oflaw 
d | and the pau 
and ſtated the following caſe : — 
That the pauper was legally ſettled in the pariſh of Biſhop- 1 —_— 
ſawten by birth, and was bound an apprentice by the officers of der the ide 
that pariſh, at the age of eleven years, to ſerve Edmund Sage of _ _ 
that place, till twenty-four. That he lived with the faid Ed- ede 
mund Sage for five years, when his t gave him up his inden- gained 
ture, and recommended him to live with William Verney of the pa- —— KY I 
riſh of Chittlebampton, Thatcher, with whom the apprentice made pu phys" 
an agreement as a ſervant for three years. That, while he was 2 — 


with Ferney, Sage had a converſation with Ferney, and deſired to give the 


. . . a ti 
him to keep back ſome of the pauper's wages to provide him Pee 
with clothes; apprehending that otherwiſe he would come upon in — 
- L * * Arn, 
him. That, about the expiration of that time, he returned to — — 


the pariſh of Biſbop/lawton, (where his maſter Edmund Sage then oer g 


ter, there 
reſided) and lived there with one Toyre, a butcher, 4av3th his maſ- — an 
ter's knowledge, who frequently converſed with the ſaid Toyte ſent of the. 


while the pauper lived with him, but not upon the ſubjeCt of his —— 


apprenticeſhip. That after the pauper had lived with Toyte — e 
three months, he came back to Sage's houſe, and lived with him for and a mars 
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a month, paying his maſter ſixpence per ⁊uceł for his lodgings, ciow is ak 1 
R ſurficient. þ 

Clapp, in ſupport of the order of ſeſſions, acknowledged cat 1 

the pauper was not ui juris at the time of entering into the con- of an ap- 1 

ent:ca, 4 


tract with Yerney : becauſe, in order to cancel the indentures, [wu haves 
. N part of tile 
the conſent of the pariſh officers was neceſſary, the pauper being — 
under age. But he contended that the pauper had ſerved Ver- be joined 19 
, . , . the tormer, 
ney in the pariſh of Chittlehampton with the conſent and appro- notwith- 
bation of his former maſter ; ſo that it was a ſervice under the — 
indentures; and then forty days reſidence gained him a ſettlement: — tote 
: 95 „dle. n. at . 
and this conſent of the original maſter was confirmed by his 
ſubſequent converſation with Verney reſpecting the pauper's 
clothes. Then the queſtion is, whether he gained a ſubſequent 
ſettlement in Biſhoplazuton ? If it be contended that he did, it 
muſt be on one of theſe two grounds: 1ſt, By ſerving Toyte for 


(a) K. v. The Inhabitan:: of Brigt:le'ſt:n. peſt. 5 e., 138. & P. 
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82 CASES IN TRINITY TERM 


1786. three months with the knowledge of Sage his original maſter, ge 

een But, in order to gain aſettlement under indentures of apprentice- th 
en hip by ſerving a ſecond maſter, it is neceſlary to have the ex. 

— 1. Preſs conſent of the firſt ; and it has been determined that mere a] 

knowledge does not neceſſarily imply a conſent. Rex v. St. Luke; 6 

(a). Rex v. Auftrey (ö), and Rex v. Ideford (e). 2dly, It may t 

1 


be contended that by coupling the laſt month which he ſerved 
with Sage with the five firſt years in Biſhopflawton, the pauper 
gained a ſettlement there. But it has never yet been determined | 
that, in caſe of an apprentice, the latter part of his ſervice | 
may be coupled with the former, to the prejudice of any inter- 
vening ſettlement. 'There is no ſuch analogy between the caſe 
of an apprentice and that of a ſervant, as that whatever is appli. 
cable to the one ſhould apply alſo to the other. Before any queſ- 
tion can be decided merely by analogy, the circumſtances of both 
ought to be preciſely the ſame, or at leaſt the principle by which 
the deciſion is to be guided: here neither is alike. In the firſt cafe 
the nature of the contracts under which they ſerved are very diſ- 
tin, both with regard to the length of time, and the manner of 
contracting. Next as to the principle, it is clear that the two 
caſes are not governed by the ſame rules; the Legiſlature has con- 
ſidered them in diſtinct lights, for they have pointed out different 
ways by which each of theſe perſons may gain a ſettlement. In the 
one caſe, under indentures of apprenticeſhip, forty days reſidence 
is ſufficient; in the other caſe, there muſt be a hiring and ſer- 
vice for a whole year. And though it was determined in the 
caſe of the King and Loweſs (d), and the King and Hulland (e), 
that, where a ſervant had reſided part of the year in one pariſh, 
and part in another, at different times, making, when added to- 
gether, more than forty days in each, his ſettlement was in the 
pariſh where he ſlept the laſt night, yet the laſt day's ſervice was 
abſolutely requiſite to give any ſettlement at all z the Court were 
obliged to have recourde to ſuch a circumſtance to guide its de- 
ciſion, and the laſt day's ſervice was ſelected merely on that ac- 
count. It was neceſſary that the pauper ſhould be ſettled in one 
or other of thoſe pariſhes, he having no other place of ſettle- 
ment. But in the preſent caſe, an intervening ſettlement was 
gained at Chittlehampton ; and therefore the grounds of thoſe de- 
eiſions are not applicable, nor were meant to be laid down as 

(a) Burr. Set. Caf. 542. (5) Lid. 441. (c) Lid. $21. 

4) Lid. 825. e) Doug!. 632. & Gold, 118, 

(4) 5 (e) Doug!, 632. & C general 
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eral principles of law, which were to govern other caſes than 
thoſe under ſimilar circumſtances, 

The caſe of the King and Fremington (a) is deciſive ; there the 
apprentice gained a ſettlement by ſerving forty days in a differ- 
ent pariſh, with the conſent of the maſter, even though ſhe re- 
turned to her original maſter, and ſerved the Jaſt eight days with 
him. 

Fanſhaw in ſupport of the rule. The queſtion of alternate 
reſidence did not ariſe in the cafe of the King and PFremington 

In this caſe, after the indentures were delivered up, none of the 
ſubſequent ſervices are to be conſidered as under them, and con- 
ſequently the pauper was ſettled with his original maſter. In 
the caſe of the King and St. Luke, the indentures were not ac- 

tually delivered up; and though what paſſed amounted to a total 
abandonment of them as between the parties, yet the apprentice 
did not gain a ſettlement in another pariſh by ſerving a new 
maſter; becauſe there was no aſſignment of the indenture, or con- 
ſent of the original maſter, 50 in the caſe of the King and Au- 
firey, it was not a ſeryice under the indentures, on account of 
the intention of the parties, however miſtaken. Theſe authori- 


ties are in point, and prove that the ſervices ſubſequent to that - 


of the firſt five years cannot be conſidered as ſervices under the 
indentures, but merely in the capacity of a menial ſervant. He 
then cited 6 Mod. 69. | 

24ly, If the Court ſhould be of opinion that the indentures ex- 
iſted during the whole period; then if any of the ſervices con- 
tinued under them, they all did, and if fo, the pauper is ſettled 
in the laſt place of reſidence. So that, taking it either way, the 
ſettlement was gained in Biſbapſtauton; and there is no differ- 
ence in this reſpect between the rules relating to apprentices and 
thoſe of menial ſervants. The Legiſlature has claſſed them to- 


gether in the 13 & 24 Car. 2. c. 12. /. 1. A menial ſervant gains 


a ſettlement in the place where he lodges ; ſo that the ſettlement 
is gained by his reſidence. The ſame rule applies to an appren- 
tice; and in neither caſe need the forty days' reſidence be ſuc- 
ceſſiye. Each has the ſettlement as a reward for his ſervices. 


As to the neceſſity which it is ſaid guided the court in the caſes 


of the King and Hulland, and the King and Loweſr, the court 


did not determine them on that ground; but they meant 


(% Burr, Set, Co. 416, 
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CASES in TRINITY TERM 
to lay down a rule upon the circumſtance of the alternate reg, 


The KinG 


ai 


Saxb- 


FORD, 


- counſel ſuppoſed ; 


Lord Maxsr:ELD, Ch. ]. 

It ſeems to me clear that the pauper could not gain a ſettle. 
ment, after the firſt five years, under the indentures as an hren. 
tice ; becauſe neither party in fact conſidered the ſervice as ſuch; 
they conſidered the indentures as given up, and put an end to for 
ever; ſo that the ſervice was not, nor was intended to be, in the 
Capacity of an apprentice. Neither did the pauper gain a ſettle. 
ment as a ſervant; becauſe there could not be ſuch a ſervice in 
point of law during the exiſtence of the indentures. So that 
though in reality there was a ſervice in point of act, yet it can. 
not be applied to the purpoſe of gaining a ſettlement, becauſe in 
point of law the indentures {till ſubſiſted. 

WiLlLEs, J. I am of opinion with Mr. Fan/haw on both. 
points. The pauper could not gain a ſettlement in Chittlehamp. 
ton, becauſe the apprenticeſhip was not diſſolved ; for being 2 
minor, he could not agree to the diſcharge of the indentures 
without the conſent of the pariſh officers. And as to the other 
point, it was determined in the King and Loweſr, and in 
the King and Hulland, that the latter part of the ſervice may be 
joined to the former, 

ASHHURST, J. In the caſe of the King v. Fremington, the 
queſtion of alternate reſidence was not entered into. Setting 
that point therefore out of the queſtion, the ſervice in this caſe 
with the ſecond maſter in Chittlehampton cannot give the pau- 
per a ſettlement ; becauſe the indentures of apprenticeſhip were 
not diſſolved in point of law: and therefore, though the parties 
acted under a miſtake of the law, yet, as it was not in fad intend- 
ed between them that the pauper ſhould ferve under the inden- 
tures, we cannot ſo conſider it. And on the other hand, he can- 


*not be conſidered as ſerving under a hiring, becauſe the inden- 


tures ſtill ſubſiſted in point of /aw. 

Bui.LER, J. The caſe does not come up to the fact which the 
for it is manifeſt that, when the indentures 
were given up by the maſter to the apprentice, he was left at li- 
berty to do whatever he pleaſed. It is true that the maſter re- 
commended him to another perſon, but it was a mere recemmen- 
dation, which the pauper might have rejected or not, as he pleaſed. 


He might have gone into the ſcrvice of any other maſter. His 
6 ſirſt 


iN THE TWENTT-siIxT Year or GEORGE III. 


Grit maſter made no particular agreement with Ferney. In the 
Game manner, the other hiring and ſcrvice was without the con- 
ſont and concutrence of the original maſter ; during the whole 
eriod the apprentice was at liberty to have hired himſelf to 
whom he pleaſed. The fact therefore of conſent to any parti- 
cular ſervice by no means appears. On the other hand, the 
panper being under age could not conſent to cancel the inden- 


tures, fo that though there was a ſervice in fact, yet in point of 


lat, no ſettlement could be gained under it. 

[ alſo agree with my brother Willes, that the ſettlement was 
in Biſbopſtaꝛuton, upon the ſecond ground, that the latter part of 
the ſervice is to be connected with the former. 

Order of Seſſions quaſhed. 
Original Order affirmed. 


— — . — 


B12 1 again} DISK ASO x and Another, Aſſignees of 


BARTENSHLAG. 


HIS was an action for money had and received by the 

defendants, as aſſignees of the bankrupt, for the plain- 
tif's uſe, Plea, the general iſſue. | | 
The cauſe came on to be tried at the Sittings after Faſter 
Term 1786, at Guildhall, London, before Buller, Juſtice, when 
the jury found a verdict for the plaintiff; damages 661 J. 9 s. 
10 d. and coſts 40 -. ſubject to the opinion of the Court on the 
following caſe ; 

That the bankrupt John Redolph Bartenſblag, being an un- 
derwriter, ſubſcribed policies filled up with the plaintiff's name 
for his foreign correſpondents, who were unknown to the 
bankrupt. 

That loſſes happened on ſuch policies to the amount of 655 J. 
95. 7d. befere the bankruptcy of Bartenſhlag, and were adjuſted 
by him. That a loſs on another policy to the amount of 6/. os. 
34. happened before the ſaid bankruptcy, but was not adjuſted till 
after ſuch bankruptcy, 

That the plaintiff paid the amount of the loſſes to his foreign 
correſpondents after ſuch bankruptcy. 

That the plaintiff had a commiſſion del credere from his cor 
reſpondents; was made debtor by the bankrupt for the pre- 
miums; and always retained the policies in his hands. 
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Wherea 
bankrupt 
has under. 
written a 
policy to a 
broker act 
ing under a 
commiſſion 
del creder e, 
and a loſs 
upon the 
policy hap. 
pens be ſore, 
but is not 
adjuſted till 
after the 
bankrupt- 
cy, the 
broker may 
deduct the 
al count of 
the loſs 


from the 
debt which 


he owcs to 


the eſtate of 
the bank- 
rupt; and 
if by miſ. 
take, he pa 
all that is 


due to the 
aſſignees 
without dee 
duQting 
ſuch mo- 


ney; he may recover it from the aſſignees as money had and received to his uſe, 


Lex I. That 
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CASES in TRINITY TERM 
That a dividend of 10. in the pound was declared under the 


m— ſaid commiſſion on the 15th of June 1782. 


BEA 
againſt 
Drexa- 
ON. 


That at the time of the bankruptcy there was due from the 
plaintiff to the bankrupt the ſum of 1356 J. os. 3d. And there 
was due from the bankrupt for the above loſſes 661 /. 9 5. 104, 

That on the 15th March 1782, the plaintiff paid to the defen. 
dants the ſum of 7504. and on the 19th November 1985, the 
further ſum of 606 J. 05s. 3d. amounting to 1356 J. 05. 3d. 

And on 18th November 1785, the plaintiff proved the ſaid ſum 
of 661 /. 9s. 10 d. under the ſaid commiſſion. 

That the plaintiff never received any dividend under the com- 
miſſion for or on account of the ſaid loſſes, 

That a final dividend of the effects of the ſaid bankrupt way 
declared by the ſaid commiſſioners on the 24th day of January 
1780. 

That on the iſt of February 1786, previous to ſuch dividend 
being paid, the plaintiff cauſed a notice to be ſerved on the de- 
fendants, purporting that he had paid them the ſaid ſum of 
13561. os. 3d. under a miſtaken idea, without dedufting there. 

From the ſaid 661 J. 9 5. 10 d. for the aforeſaid loſſes on the ſaid 
ſeveral policies, ſubſcribed by the bankrupt, for whom he was 
del credere to the ſaid foreign correſpondents, and had paid ſuch 
loſſes accordingly; and cautioning them againſt making any di- 
vidend until he was paid the ſaid ſum of 661 J. 9. 10 d. 

That there is now in the hands of the ſaid defendants effects 
of the bankrupt more than ſufficient to ſatisfy the demand of the 
plaintiff, 

The queſtion for the opinion of the Court is, Whether the 
plaintifF is intitled to recover in this aCtion ? If the plain- 
tiff is intitled to recover in this action the verdict to ſtand, 
But if the Court ſhall be of opinion that the plaintiff is 
not intitled to recover, then a verdict to be entered for the 
defendants. | 

Smith was to have argued ſor the plaintiff, but Mingay for the 
defendants declined arguing the caſe, 

The Court being of opinion that it came within the principle 
of the caſe of Grove and Dubois (a). And 

Lord MaxsFitLD, Ch. J. ſaid, The rule had always been, that 
if a man has actually paid what the law would not have compelled 
him to pay, but what in equity and conſcience he ought, he can- 

not recover it back again in an action ſor money had and received. 
(Arte, 112. 


So 


ie 
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Bo where a man has paid a debt, which would otherwiſe have 
been barred by the ſtatute of limitations; or a debt contracted 
during his infancy, which in juſtice he ought to diſcharge, 
though the law would not have compelled the payment, yet the 
money being paid, it will not oblige the payee to refund it. But 
where money is paid under a miſtake, which there was no ground 
to claim in conſcience, the party may recover it back again by 
this kind of action. 

Judgment for the plaintiff, 


_ 


BARKER and Another Executors, &c. of PyorTrT 
againſt PARKER. 


D EBT on bond in the penalty of 4001. by the executors of 
the obligee againit the obligor. 

After craving oyer of the bond, and of the condition, (reciting 
that E. Pyoit had taken and employed Jonathan Hampton as a 
ſervant, and in the nature of a clerk to him the ſaid E. Pyolt, 
and likewiſe as his book-keeper and accomptant, and in ſuch 
other buſineſs as the ſaid E. Pyort ſhould think fit to employ him 
about,) which declared that if the ſaid 7. Hampton ſhould and 
did from time to time make and give unto the ſaid E. Pyott, his 
executors and adminiſtrators, a juſt and true account in writing, 
and diſcharge himſelf of, for, and from, and likewiſe pay and de- 
liver unto, the ſaid . Pyott, his executors or adminiſtrators, all 
ſuch ſum or ſums of money, bills, notes, goods, effects, and things 
whatſoever, and of what nature ſoever, which he the ſaid F. 


Hampton ſhould from time to time receive or diſcharge, or which 


ſhould come into his hands, charge, or cuſtody, of or belonging 
to the ſaid E. Pyolt, his executors, or adminiſtrators, or to any 
other perſon or perſons, wherewith he or they ſhould or might 
be charged or chargeable, or otherwiſe in any other way or man- 
ner howſoever; or if the ſaid J. Hampton, his executors, or ad- 
miniſtrators, did and ſhould make and give, or cauſe to be given, 
unto the ſaid E. Pyott, his executors, adminiſtrators, or aſſigns, 
full ſatisfaction and recompence, in lawful money of Great Bri- 
tain, of and for all ſuch monies, bills, notes, goods, effects, and 
things whatſoever, of or belonging to the ſaid E. Pyztt, his exe- 
cutors, or adminiitrators, or any other perſon or perſons, where- 
wich he or they might be charged or chargeable as aforeſaid, which 

U3 upon 
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upon making up any account or accounts, or otherwife, at 


— time or times ſhould appear to have been received or diſcharged by, 


BAK IR 
ag 


PaK IR. 


or come to the hands, charge, or cuſtody, of the ſaid J. Hampton, 
and which he fhould not duly account for, pay, deliver, or dit. 
charge himſelf from, to the ſaid E. Pyott, his executors, admin. 
ſtrators, or aſſigns, as aforeſaid ; or which ſhould be found, con-. 
feſſed, or proved to be embezzled, miſpent, or otherwiſe made 
away with, or unjuſtly detained by the ſaid J. Hampton, or by any 
other perſon or perſons, by or through his means, privity, or pto- 
curement, (ſaving all accidental loſſes by caſual fire or robbery, 
in the conveyance of the ſaid monies, bills, notes, goods, effects, 
or other things, as aforcſaid,) the bond ſhould be void. The de. 
fendant pleaded performance of the bond particularly. 
Replication That the ſaid E. Pyoii, in his life-time, to wit, on 
the 8th of May 1780, duly made his laſt will and teſtament in 
writing, and thereby deviſed and bequeathed to the ſaid plaintiff, 
their heirs, executors, adminiſtrators, and aſſigns, divers real 
eſtates of him the ſaid E. Pyott, and alſo the reſidue of his per- 
ſonal eſtate, after and ſubject to the payment of certain legacies 
and charges in the ſaid will mentioned, upon truſt, (amongſt 
other things) that they ſhould carry on the coal and culm trade, 
and the dealings in falt, and all other the trades and buſinefles 
in which the ſaid teſtator was then concerned, or ſuch parts or 
branches thereof, or ſuch other trades or buſineſſes, as might ap- 
pear to them beneficial and advantageous to the family of the 
faid E. Pyott, and upon ſuch other truſts as in the faid will are 
mentioned and expreſſed. That the ſaid E. Pyott afterwards, to 
wit, on the 1ſt day of November 1782, died. That the ſaid plain- 
tis afterwards, to wit, on c. duly proved the ſaid will, and 
took upon themſelves the burthen of the execution of the ſame; 
and that they, in purſuance of the ſaid will, continually, fron, 
the death of the ſaid E. Pyott, had carried on the trades, deal- 
ings and buſineſſes, in the ſaid will mentioned. That the ſaid 
J. Hampton, at the time of the making of the ſaid writing obli- 
gatory, and continually from thence until, and at the time of 
the death of the ſaid E. Pyott, was employed by the ſaid E. Put 


as a ſervant, and in the nature of a clerk, to him the ſaid E. 


Pot, and as his book-keeper and accomptant, and in ſuch 
other bufineſs, as the ſaid E. Pyett thought fit to employ him 
about: and that the ſaid J. Hampton, upon the death of the faid 


E. Pyett, and from that time until, and upon, and aſter, the 31ſt 
of 
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of July 1784, continued in the ſervice of the faid plaintiffs, as 
executors, and during all that time was employed by them as a 
frvant and in the nature of a clerk, and as their book-keeper 
and accomptant in the ſaid trades, dealings, and buſineſſes, fo car- 
ried on by them, in purſuance of the ſaid will, and in ſuch other 
buſineſs as the plaintiffs thought fit to employ him about, con- 
cerning the ſaid trades, dealings, and buſineſſes; and was not 
from the time of the making of the ſaid writing obligatory, un- 
til aſter the ſaid 31ſt of Fuly, and after the breach of the ſaid 
condition of the ſaid writing obligatory thereinafter mentioned, 
ever diſmiſſed or diſcharged from his ſaid ſervice and employment. 
That after the death of the ſaid E. Pyott, and whilſt the ſaid 
J. Hampion ſo continued in the ſaid ſervice and employment of 
the ſaid plaintiffs as aforeſaid, to wit, on &'c. the ſum of 3021. 
8:. 8 d. of and belonging to the ſaid plaintiffs, as executors, be- 
ing the balance of an account then and there ſtated and ſettled 
between the ſaid plaintiffs as executors, and the ſaid F. Hamp- 
teu, of and concerning divers ſums of money of and belonging 
to the ſaid plaintiffs, as executors as aforeſaid, before that time 
received by the ſaid 7. Hampton, as ſuch ſervant to them as afore- 
ſaid, for their uſe, had come into and was then in the charge of 
the ſaid J. Hamptcn as ſuch ſervant of the faid plaintiffs as 
aforeſaid; Which ſaid ſum of money, the ſaid J. Hampton after- 
wards on fc. at Cc. was requeſted by the ſaid plaintiffs to pay 
to them; yet, that the ſaid J. Hampton did not, when he was 
ſo requeſted, pay or deliver to the ſaid plaintiffs, as executors, 
the ſaid ſum, c. or make any ſatisfaCtion, Wc. but neglected and 

reſuſed, c. | 
Rejoind&r— That, after the death of the ſaid E. Pyott, and after 
the faid plaintiffs had proved the ſaid will, and taken upon them» 
ſelves the burthen of the execution of the ſame, to wit, on the 
20th of April 1784, the faid J. Hampton and the ſaid plaintiffs 
accounted together, and came to a juſt and true account in writ» 
ing of all and every ſum and ſums of money, which the ſaid F, 
Hampton had therctofore received or diſcharged, or which had 
come into his hands, charge, or cuſtody, of or belonging to the 
ſaid E. Pyott, or his ſaid executors, or to any other perſon or 
perſons, wherewith he or they could or might be charged or 
chargeable, or otherwiſe, in any other way or manner: and upon 
ſuch account the ſaid F. Hampton was then and there found to 
be in arrear to the ſaid plaintiffs, as executors as aforeſaid, in 
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the ſum of 3221. and one half-penny, and no more; which ſaid 
ſum of 3221. and one half-penny the ſaid J. Hampton then and 
there paid and diſcharged to the ſaid plaintiffs. That after the 
death of the ſaid E. Pyett, and after the ſaid plaintiffs had proved 
the ſaid will, and taken upon themſelves the burthen of the exe. 
cution of the ſame, to wit, on the 3d of December 1782, a new 
agreement was made between the ſaid plaintiffs and the ſaid ]. 
Hampton, that the ſaid J. Hampton ſhould ſerve the ſaid plain. 
tiffs as their ſervant, in the nature of a clerk, and as their book- 
keeper and accomptant in the ſaid trades and buſineſs by them 
intended to be carried on, in purſuance of the ſaid will, and the 
truſts repoſed in them, And that he ſhould likewiſe buy and ſell 
the different commodities to be bought and ſold in the ſaid trades 
and buſineſs, and pay the ſervants in the ſaid trades and buſineſs, 
their reſpectiue wages, and which before that time the ſaid F, 
Hampton had not been accuſtomed to do, and that they ſhould pay to 
the ſaid J. Hampton a greater ſalary by the year than the ſaid 
E. Pyott, in his life-time had paid to the ſaid J. Hampton, to 
wit, 200. a year more than the ſaid E. Pyott had in his life-time 
paid to the ſaid F. Hampton. That, in purſuance of ſuch new 
agreement, the ſaid F. Hampton was employed as aforeſaid by 
the ſaid plaintiffs, in the ſaid trade and buſineſs by them carried 
on, in purſuance of the ſaid will and the truſts repoſed in them, 
until, at, and aſter the ſaid F. Hampton's receipt of the ſum of 
5021. 86. 8d, and not otherwiſe: And that the ſaid ſum of 5021. 
95. 8 d. in the replication mentioned, 2was money which accrued to 
the ſaid plaintiffs after the death of the ſaid E. Pyott, in their 
ſaid trades and buſineſs by them carried on in purſuance of the 
ſaid will, and of the truſts repoſed in them, and received by the 
faid J. Hampton, after the ſettlement of the ſaid account with the 
faid plaintiffs as executors, by virtue and in purſuance of the 
ſaid employment of the ſaid J. Hampton, under the ſaid new agree- 
ment with the ſaid plaintiffs. 

To this rejoinder there was a general demurrer, and joinder 
in demurrer. 

Chambre, in ſupport of the demurrer, contended, that the re- 
Joinder neither denied, nor confeſſed and avoided, the replication; 
neither did it contain any matter which barred the plaintift's 
action. 

It appears by the condition of the bond that tlie clerk was 


not retained for any pa? ticular ſervice, but to be employed ge- 
nerally 
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nerally in any kind of buſineſs which the teſtator choſe; and 1786. 


that the ſureties were not only reſponſible for all money which 
the clerk might receive during the life-time of the teſtator, but 


againſt 


alſo after his death, The replication charges that the clerk was Pazxzn4 


not diſcharged till after a breach of the condition : and the 
breach ſtated is in not accounting for truſt-money to the execu- 
tors, which clearly falls within the letter of the condition of the 
bond, which was given for the purpoſe of ſecuring all money, 
c. of or belonging to the teſtator, or his executors. And there 
is nothing alleged in theſe pleadings to reſtrain this in point of 
conſtruction. In all the caſes of a ſimilar nature, which have 
been litigated, the inclination of the Court has been to extend 
rather than to narrow the conſtruction. In Barclay v. Lucas (a), 


the ſervice was in ſome degree changed, for there a partner had 
. been 


(a) J. Baxctay and Others againſt Lucas, Micbaclmas, 24 Ces. 3. B. R. 


This was an action of debt on bond. The defendant, after craving oyer of the 
condition of the bond, (reciting that the p/aintiffs, at the recommendation of the 
obligors, had agreed to take one Philip Jones into their ſervice and employ as a clerk in their 
ſrop and counting-bouſe, and the obligors had agreed to become ſecurity for his fidelity, 
as far as 5co/, each,) which declared that if the ſaid P. Jones ſhould faithfully ac + 
count for and pay to the plaintiffs all ſums of money he ſhould at any time receive, 
&c. in the ſervice of the plaintiffs, and did not embezzle, Cc. then the condition 
to he void; Pleaded, iſt, Nen eft factum. 2dly, That from the date of the bond, 23d 
February 1779, till the 24th of June 1780, the plaintiffs carried on the buſineſs of 
bankers, as co-partners, in their own names only. That the ſervice intended to be 
performed by the condition was to the plaintifts, in the trade of bankers, ſo car. 
ried on by the plaintiffs only, and not in partnerſhip with ay fre; perſon. That 
on the 24th of June the plaintiffs received into 2 obert Barclay. That 
F. Jenes then quitted the ſervice of the plaintiffs; and again, on the 24th June 
1780 entered into the ſervice of the plaintiffs and Robert Barclay. That P. Jenes 
during all the time he remained in the ſervice of the plaintiffs alone, well and taith- 
fully accounted, Cc. zdly, That P. Jones entered into the ſervice of the plaintiffs 
on the 23d February 1779, continued in the fame till the 24th June 1780, and then 
quitted the ſervice of the plaintitfs, and during that ſervice accounted, Sc. 

Plaintiffs replied to the ad plea (proteſting againſt the intention of ſerv ing the 
plaintiffs only) that the ſervice was meant and intended to he performed to them in 
the butineſs fo then carried on by them during all the time they ſhould continue in 
the ſame buſineſs, and the ſaid P. Jones ſhould continue to ſerve therein. That 
on the 24th June 1780, they admitted the ſaid R. Barclay into partnerſhip in 
their ſaid trade, and in the ſame houſe wherein they exerciſed it at the time 
of makiag the ſaid writing obligatory, who by ſuch admiſſion became poſſeſſed and 
entitled to 4 ſhare of the ſaid trade, and hath ſo continued. That on the 23d Fe- 
bruary the ſaid P. Jones entered, Fc. and continued in the ſervice of the plaintiffs 
till the 16th February 1781, and was not during all that time diſcharged. 

The replication then affigned the breach, that after the ſaid partnerſhip, and 
while P. Jones ſo continued in their ſaid ſervice, to wit, on 16th of February 178r, 
he received in his ſaid office and employment of one Mark Groves, the ſum of 
20/. 162. three-fourths of which, to wit, 15/1. 125. was received by him on ac- 
count > the plaintiffs; which ſum the faid P. Jones was afterwards requeſted to 
1%, Ce. 

The 
U 4 


- PI OP. — — 
8 
* 


— uo 
RR 
"x 4 


— 9 2 
a 7 pm 
« 2 


— 
— 
r 


— 


5 
— neu 


_ 
222 c — FP: 


E — — — 
7 R 7 => Y 
32 8 ne 


5 2 
a. 
N 
E 
7 


rere 


KKK —A2 . ð . _ 
* Ca 
on 0 _ 
- an 4 
n 


ny 
/ 


mY — . 


3 


r 
* Ja 


A > 
* 
——˙ — —— Ä — — 


— 


®.. 
— 


— 


3 „ r 
A 


— 
35 


— — 


» 
v4 
1 
1 
if 
3 | 
1 


292 
1786. 


CASES in TRINITY TERM 
been taken in after the bond was given; and notwithſtandi 


— the ſervice was to be performed to different maſters than thoſe 


BanKER 


poor 


originally 
The {/aintiffs ref lied to the third plea, that P. Jener did not 15 the ſervice of the 


laintiffs from 23d February 1779, till 16th February 1781 ; and then aſſigned a fimi. 
breach. 


Rejoinder to the 1ſt replication, (proteſting that the ſervice was not intended tobe 
performed as in the replication mientioned-.-proteſting alſo that the plaintiffs did 
not take the ſaid R. Barclay into partnerſhip in their ſaid trade, and in the ſame houſe, 
Sc. ) that after the ſaid partnerſhip all the monies received by rhe ſaid P. Jones in 
his ſaid office, &c. were received by him on the joint account of the plaintiifs, and 
A. Barclay, as co- partners traverũng the receipt of 4 of the money in the replica. 
tion mentioned by P. Jones, on account of the plaintiffs. 


Rejoinder to the ad replication, that the ſaid P. Jones quitted the ſervice of the 
plaintiffs in manner and form, Cc. on which iſſue was joined. 


The plaintiffs ſurrejoincd to the iſt rejoinder, that the ſaid P. Jones did receive the 
aid + of the ſaid ſum of money on account of the ſaid plaintiffs; on which iſſue 
was joined, 

This cauſe was tried at the Sittings after laſt Trinity Term, at Guilaball, beſore 
Lord Mansfield, when a verdi& was found for the plaintiffs, -- damages 1 5,—coſts 
405. ſubject to the opinion of the court on the following caſe : 


That the bond itated in the declaration is the deed of the defendant, That on th* 
24th of Tune 1780 Robert Barclay was taken into partnerſhip with the plaintiffs, 
That on the 16th of Febrrary 1781, Philip Jenes, the clerk mentioned in the con- 
dition of the bond, received of Aar Grewes 201. 165. on account of the new part. 
nerſhip, and has not paid it over to the plaintiffs. 


The queſtion for the opinion of the court is, whether the defendant is liable to 
theplaintiffs in this action? 
Chambre for the plaintiffs. 


The real queſtion is, whether the defendant is diſcharged from the obligation of 
this bond, as to the «mbezzlement of the plaintitis? ſhare of the money which belongs 
to them jointly with R. Barciay, by their having taken in a new partner. But that 
circumſtance cannot vary the obligation, becauſe this bond was given to ſecure tlie 
fidelity of the clerk te the plaintiff” Larking-hovje, rather than to the fit in their indivi- 
aua capacity. This queſtion wouid never have ariſen, had it not been fer the caſe 
of Wright v. Ruſſc!, 3 Wilf. $52. 2 Blac. Rep. 934. But that eaſe differs from this 
in two very material circumitances: there, nothing turned on the intention of the 
parties, Wich is denied in this caſe by proteſtation; and the breach in that cafe way 
aſſigned in defrauding the partnerſhip genrrally; here, it is oply for that proporticn 
of the ſum which really belonged to the plaintiffs. In caſes like the preſent, the in- 
tention ct the parties is to be attended to; and this bond was indiſputably given as 
an indemaity to the plaintiffs in their buſineſs. The caſe of Arlington v. Merrick, 
2 Sand. 412, cited in Wright v. Ruſſil, does not apply; ſor the ſecurity in that 


| Cale was expreſsly given only for fix months, and the court would not extend it. 


The caſe in All. 10. is liable to the ſame objection. If a contrary conſtruction were to 
prevail, and banking-houſes were obliged to take freſh ſecurities trom every clerk, upon 
every change of partners, it would be productive of infinite inconvenience. An em- 
bezzlement of the plaintiffs? ſhare of the 20/7. 165. by the clerk is ſufficiently ſtated to 


the court; for, it is found, that he received the whole ſum, and has not paid it 


Ove. 

Baldwin, for the deſendant, contended that there was no material difference be- 
tween this caſe and that of Wright v. Ruſſel; and there the court would not extend 
the words of the condition. The ſervice in the contemplation of the parties was to 
be performed to the plaintiffs only, and was not meant to be extended to others. 
The inconvenience would be great, if upon an extenſion of trade, the ſecurities 
ſhould be ſtill able; while the inconvenience to the other party would be trifling, 


becauſe they would only be obliged to ſend to their ſureties upon the change of 
partners. Beſides in the preſent caſe, it does not appear to Le an 1 
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originally named in the bond; by the circumſtance of one of the 


partners quitting the buſineſs, and another being taken in his k 


room: 


the ſeparate effects of the plaintiffs ; and, this being a joint injury to the plaintiffg 
and the cer partner, the action cannot be ſevered. 

Clombre in reply. The caſes which have already been determined on the ſubject, 
prov. chat the ſtrict letter of the condition has not always been attended to, and the 
court has ever had recourſe to the recital trom whici the intention of the parties is 
to be collected. The injury of which the plaintiffs complain is not a joint injury 
with the former partner; but the complaint which the plaintiffs have made on this 
record is only reſpecting the embezzlement of the plaintitts property; and this the 
jury have tound. 

Lord Max ST IE Up, ch. J. g 


The queſtion in this caſe turns upon the intention of the parties at the time of en. 
tering into the contract. In queſtions upon intention we muſt look to the ſubject- 
matter of the contract. It is notorious that there are many banking-houſes in the 
city wiuch continu* for generations. This can only be done by a conſtant ſucceſſion 
of partners: and even if they ſhould not bear the ſame name with the firſt propri- 
etors, yet ſtill the houſe frequently continues under the origiral firm. To carry on 
this butineſs it is necefſary to have a great number of clerks, whoſe office is ex- 
tremely beneficial z for beſides the preſent fees and emoluments, they are frequently 
taken into partnerſhip in proceſs of time. But it is of the utmoſt conſequence to 
theſe houſes that the clerks ſhould behave honeſtly ; and therefore a ſecurity is taken 
for their fidelity. The circumſtance of taking in a new partner makes no difference, 
either as to the quantity of the buſineſs, or the extent of the engagement. He con. 
tinues to carry on the buſineſs of the plaintiffs ; and this contract is co-extenſive 
with his continuance in the houſe. I his is a ſecurity to the houſe of the plaintiffs, 
and no change of partners will diſcharge the obligor. Thinking as I do upon the 
ſubje&, I am very glad to find that there is a material diſtinction between this caſe, 
and that in the Common Pleas. The defendart has objected, that the preſent action 
is improperly brought : but I think, that the plaintitts are entitled to the whole ſum 
embezzled, and if fo, they are clearly entitled to leſs. I am therefore of opinion, 
from the manifeſt intention of the parties, and from the clerk's continuing in the 
buſineſs notwithſtanding one of the partners has been changed, that the plaintifts 
are entitled to recover. 


WiIIESs, J. The intention of the parties ought to govern the court in making 
their deciſion; in order to diſcover which, we muſt look at the recital of the con- 
dition of the bond. Now this recital is very material, for it ſtates that the ſervice 
is to be performed in the ſhop and counting -bouſe and net te the plaintiffs, The partners 
in a banking-houſe are perpetually changing; and where a number of clerks are em- 
ployed, the inconvenience of demanding freſh ſecuritics from each, upon every ſuch 
change would be enormous. The introduction of a new partner does not increaſe the 
A the ſureties; for a bond of this kind is an undertaking for the clerk's ho- 
neſty. 

I cannot ſay that I accede to the doctrine laid down by the Court of Common 
Pleas, in the caſe of Myigbi v. Ruſſell, to the extent to which it is there carried; but 
At preſent it is ſufficient to ſay that this caſe differs from that. 

In the caſe in 2 Sund. the recital of the condition ſhewed that the engagement was 
limited to ſix months; and the court would not extend it. And the caſe in A. 
20. was governed by the ſame principle. 


(a) Burtzr, J. The defendant has reſted his caſe upon two grounds. 
V, On the authority of the caſe of Wright v. Ruſſel. 
2«ly, On the form of theſe pleadings. 


As to the firſt, This caſe is diſtinguiſhable from that in the Common Pleas ; 
there, the breach aſſigned, was for embezzling the whole partnerſhip money; 


) r . - . 
8 waz in the court of Chancery, as one of the lords 1 
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room: yet it was determined that the ſureties were anſwerable 
for the honeſty of the clerk, as well after a change of partner, 
as before. And in the preſent caſe, the bond was given to fe. 
cure the fidelity of the clerk to the executors as well as to the 
teſtator. It would be ſuperadding other words to the condition, 
to confine it to the money which belonged to the teſtator, and 
which might be intercepted by the clerk before it came into the 
hands of the executor, 

The rejoinder ſtates a new agreement, by which the clerk waz 
retained to ſerve the executors ; that is a matter which the plain. 
tilfs could not traverſe. But this new agreement does not dif. 
charge the defendant from his former obligations. And although 
by ſuch new contract the clerk was to be employed in paying 
the other ſervants, and buying and ſelling the different commo- 
dities in the ſeveral trades, which he was not employed to do in 
the teſtator's life · time; yet that does not vary the original con- 
tract; becauſe by the terms of ſuch contract he was hired to 
ſerve generally, and not to do any particular af only, Neither 
did the increaſe of wages vary the ſervice; it rather leſſened than 
increaſed the reſponſibility of the ſurety, 


and I obſerve, from the report of that cafe, that Mr. J. Gould lays much fire 
upon the point, that the breach aſſigned was for embezzling the partnerſhip 
money, whereas it ſhould have been for the plaintiffs money only. I confeſs 
1 do not ſee the force of that objection: but however it is not applicable to this caſe; 
for here the plaintiffs have confined the breach to that proportion of the money which 
was actually their property. Mr. Baldwin has ſaid that the jury have not found 
that three-fourths of this money belonged to the plaintiffs, nor that it had been em- 
bezzled by the clerk, and that therefore the iſſues were found for the defendant ; and 
that if only one of them were found for him, the defendant was entitled to judgment, 
But let us ſce how that ſtands. In the firſt replication (to the ſecond plea,) it is ſtated 
that 20 l. was received after the new partnerſhip, three-fourths of which, namely, 15 /. 
were the property of the plaintiffs ; this the jury have ſound for him. In the ad te- 
plication (to the third plea) it is alleged that the clerk received 15 J. on account of 
the plaintifts, which he embezzled; this alſo is ſound for the plaintiffs. This brings 
it to the couſtruction of the contract, which muſt depend on the intention of the par- 
tics. What has been ſaid by my Lord ſeems deciſive, that his bond appears on the 
face of it to be a ſecurity to the one, and not to the perſons of the plaintiffs ; and that 
as long as the clerk continues in that houſe, the defendant is liable. Ld. C. J. De 
Grey ſeems to rely much on the taking in a new partner being the plaintifts own act, 
and ſays that it determined the obligation. But I] wiſh he had gone farther, and ſaid 
what would have been the caſe, ſuppoſing there had been mutual bonds, the one tlat 
the plaintiff ſhould continue to employ the clerk, the other, that the clerk ſhould act 
honeftly, it the plaintiffs had taken in a new partner, whether they would not fill 
have been obliged to employ the clerk? If that would not have diſcharged the 
chligation to employ, it is deciſive ; for both the obligations muſt be equally binding. 
Here the charge is not increaſed ; the ſecurity is not given lor tlie ability, but for 
the fidelity of tlie clerk. If the conſtruction contended for were to prevail, it might 
equally be ſaid, that if the plaintiffs trade had been but 300 J. per annum at the time or 
gſving the bond, they ſhould not increaſe it without an application to the ſureties. 


Per Cur. Let the poitea be delivered to the plaintiffs, 
Wot 
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Weed, contra, was ſtopped by the Court. 

Lord MANsS#KIELD, Ch. J. This is a very plain caſe, The 
fervice in the contemplation of the parties was the ſervice to the 
teflator. There was no idea then of carrying it farther. 

A trade is not tranſmiſſible : it is put an end to by the death 
of the trader. Executors eo nomine do not uſually carry on a 
trade; if they do ſo, they run great riſk; and without the 
protection of the court of Chancery they would act very un- 
wiſely in carrying it on. 

The bond in queſtion is relative to the ſervice with Pyatt, the 
teſtator. It was given as an indemnity that the clerk ſhould be 
faithful to him ; and ſhould pay all the money received on his ac- 
count to him, or to his executors z becauſe money might be in 
his hands at the time of the teſtator's death, for which he could 
only account to the executors, So that it was the intention of 
the parties that the bond ſhould not be extended beyond the life 
of the teſtator. 

If executors carry on a trade, they muſt do it as individuals 
for their own advantage. I remember many inſtances of trade 
being carried on under the direction of the court of Chancery. 
But this is quite a new thing, and it ſhews the materiality of the 
rejoinder. There is not only a new agreement, but a greater 
burthen is thrown thereby on the clerk, on which account he is 
to receive greater wages. All the accounts relative to the tranſ- 
action in the life-time of the teſtator were ſettled. This is a 
new agreement made by the executors perſonally, and cannot 
affect the aſſets of the teſtator. 

There is a material difference between the preſent caſe, and 
that of Barclay v. Lucas, which was cited ; for there, the ſame 
trade was carried on by the original maſters in the ſame manner; 
and the only difference was the introduction of a new partner. 

BuLLER, J. The words of the condition of this bond muſt 
be explained by the recital, which was entirely omitted in the 
argument. But the recital of this condition is, that Hampton 
was retained as a ſervant, and in the nature of a clerk to him the 

laid teſtator, and likewiſe as his book-keeper and accomptant, 
and in ſuch other buſineſs as the ſaid teſtator ſhould think fit to 
employ him about; but there is no mention made of the exe- 
cutors. 

This is juſt like the caſe of Arlington v. Merricke, 2 Saund. 
411, There the condition of the bond” (after reciting that the 

plaintiff 
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1786, plaintiff had apyointed one Thomas Fenkins to be deputy poſi. 
— aſc for ſix months) was, that Jenkins ſhould well and trul 
1 — 1 obſerve, perform, and cxccute, all ſuch orders and inſtructions 
Pazxzz. as the ſaid plaintiff, his executors, Wc. ſhould from time to time 
give or fend, But notwithſtanding the employment continued 
for a longer pcriod, the Court held that the bond was only to 
continue in force for the ſix months. S0 in this caſe the fer. 
vice is conſined to the ze/tator., And though the clerk was tg 


account to the executors, it was only for money belonging to the 


teſtator. 
Judgment for the defendant, 
— —— — 
And, WALTON and Others, Aſſignees of Surrox, apainf 
June 2.6ths Suri 
Apen is PON a motion to ſet aſide the verdict and grant a new 
— — trial, Buller, J. before whom the cauſe was tried at 


neſs to im. Guildhall, at the ſittings after the laſt term, reported as fol- 
— be jows — That this was an action upon a bond given by the defen- 


— — dant to Sutton, to which there was a plea of non eff fuctum, and 
though he another of the ſtatute of Uſury. It was proved by one witneſs, 
refed in tte for the defendant, that the bond was given in conſideration of 
21 f tbe delivering up two promiſſory notes made by Mrs, Perry, pay- 
able to Birch or order, the one indorſed by Birch and Daven- 
port Sedley, the other by Birch, Corbin, and Davenport Sedley, to 
Sutton. Davenport Sedley was then called by the defendant, to 
prove that the conſideration for the notes was uſurious. But his 
evidence was objected to on two grounds; 1ſt, That he was 
called to invalidate a ſecurity which he had given; and that an 
indorſer of a note, independently of any queſtion of intereſt, could 
not be permitted to prove a note void, which he himſelf had 
indorſed; 2dly, That he was intereſted in the queſtion, which 
was meant to be put to him; for if the notes were given for an 
uſurious conſideration, he would never be liable to pay them; 
though by overturning the bond, they might be ſet up again. 
For theſe reaſons the witneſs was rejected, as being incompetent, 
This motion was made upon the ground that Davenport Sedley 
was a competent witneſs, and ought to have been admitted tq 
prove the fact of the uſury. 

Mingay, Baldwin, and Manley ſhewed cauſe, and argued upon 
the two queſtions which had been made; 1ſt, Whether the wit · 
(a) Vide pat. 3 vol. 34, 36; and Trelawne v. Tbema. 1 H. Bl. Rep. C. B. 308. 

14 ne 
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neſs was not intereſted in the queſtion; 2dly, Whether in any 1786. 
caſe a perſon ſhall be permitted to invalidate his own ſecurity ? 
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Upon the firſt ground they contended that the witneſs was cer- 3 a 
tainly intereſted in the queſtion which was put to him; for be. uzLEr. A 
fore the bond could be impeached, it was neceſſary to prove that 4 | 
the notes were uſurious; but the witneſs being an indorſer of 4 
thoſe notes could not be admitted to give ſuch evidence. The | $ 
anſwer given to this objeCtion at the trial was, that Sedley's b 
name had been ſtruck off: but if this had been an action on 1 
| the notes themſelves againſt the drawer, and Sedley had been A 
releaſed, his teſtimony . could not have been received, becauſe 3 
he is immediately concerned in anſwering any queſtion upon 1 
the validity of them. It is upon this principle that many per- - 


— 


ſons are incapacitated from giving evidence, who are entirely 
unintereſted in the event of the caſe; becauſe they are inter- 
eſted in the queſtion which is put to them. As in the caſe 
of commoners, who are not allowed to give evidence in an action 
concerning the right of common in another. So alſo in the 
caſe of underwriters; they are never permitted to be called as 
witneſſes in an action upon the ſame policy which they have 
ſubſcribed, though they are not intereſted in that ſuit, as the 
verdict cannot be given in evidence in any other action. Neither 
can a co-obligor give evidence in an action upon the bond which 
he himſelf has executed, for the ſame reaſon. 
2dly, The witneſs is called to invalidate his own ſecurity; 
ſince the conſideration of the bond was the giving up of the 
notes, of which he was an indorſer ; and therefore to deſtroy the 
one, he muſt impeach the others. The courts have frequently 
laid it down as an invariable maxim, that no man ſhall be ſuffer- 
ed to invalidate his own inſtrument ; if it were otherwiſe, the 
conſequences would be very prejudicial to trade. In the caſe of 
Abrahams and Bunn (a), where the borrower of money was call- 
ed to prove an uſurious contract entered into by the defendant, 
who was a pawnbroker, though the competency of the witneſs 
was allowed becauſe the pledge was returned, yet Lord Man/- 
Feld ſaid, “ Had the defendant produced a ſecurity, or proved 
« the pledge to be remaining in his cuſtody, it would have been 
« a different conſideration, whether the witneſs, who was the 
& borrower of the money, could be examined to contradict this.” 
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1786. In an action by the drawee of a bill of exchange againſt tha 
drawer, the acceptor, who was inſolvent, was not permitted to 
Bar give evidence. Afichel v. Conaway (a). 
SuzLLEY. In the caſe of Winlow and Daniel (o), which was an action of 
trover for three bills of exchange, Lord Mangfeld merely ſaid, 
that an indorſer might be a witneſs to prove the property of the 
notes in A. or B. as he was equally reſponſible to either. In ſuch 
caſes, the teſtimony of the indorſer does not go to invalidate his 
own ſecurity, and therefore he is admiſſible. But where ſuch 
teſtimony goes in diſcharge of the note, he is not a competent 
witneſs. As in the caſe of Whittenbury and others againſt ack 
et uxor executrix (c), which was an action on a promiſſory note 
given by Wheeler the teſtator in his life-time to one John Collier, 
and by him indorſed to the plaintiffs: it appeared to have been 
an accommodation- note given by the teſtator to Collier, who had 
bought goods of the plaintiffs, for which he was made debtor 
in their books to nearly the amount of the note. The defend. 
ant propoſed calling Collier to prove that the note had been ſa- 
tisfied by his having given two bills to the plaintiffs in diſcharge 
of it. The plaintiffs on the other hand contended that the bills 
had been refuſed by them in diſcharge of the note, but that they 
had received them in payment of the book debt; and they ob- 
jected to Collier's teſtimony being received as indorſer of the note, 
Buller, J. refuſed to admit him upon two grounds, 1ſt, That he 
-was intereſted in proving the note paid, for he thereby got rid 
of it: and as to his being liable for the book debt, that was a 
different tranſaction. 2dly, That he was called to invalidate his 
own ſecurity ; for though his evidence did not tend to impeach 
the validity of the note, yet it tended to take away the remedy 
upon it by ſhewing it diſcharged. 

It was not till after Lord Ch. J. Lee's time that the party who 
was intereſted in a note, could give evidence concerning it in a 
criminal proſecution for forgery, perjury, or uſury, where the 
note was the foundation of it. 2 Stra. 1043, 1104, 1229. 

Beareraſt and Bower, contra. The tendency of this court, of 
late years, has rather been to confine than to increaſe objec- 
tions to the competency of witneſſes. In order to judge of 
the admiſſibility of a witneſs, ſeveral circumſtances are ne- 
ceſſary to be underſtood. 1ſt, What the iſſue is between the 
parties, 2dly, What circumſtances have already been proved in 
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the cauſe. 3dly, What the witneſs is called to prove and then 
it is to be conſidered, whether there is any ſubſtantial ground 
for the rejection of his teſtimony. The iſſue between the parties 
in this caſe was, whether the bond had been given by the de. 
fendant for an uſurious conſideration. It had been already 
proved by another witneſs in the cauſe, that the conſideration 
for executing this bond was the giving up of the two notes, 
which were at the trial avowedly in the hands of the defendant; 
having been reſtored to him at the time that the bond was 
taken. Sedley, the witneſs, was called to prove the conſidera- 
tion of theſe notes uſurious, in order to. invalidate the bond. 
He was objected to as being an indorſer, and thereby coming to 
ſet aſide his own ſecurity. But, when the peculiar circumſtan- 
ces of this caſe appear, the Court will ſee that he could haye no 
poſſible intereſt in ſetting aſide the bond; for if he were inte- 
reſted at all in giving his evidence, it was rather againſt prov- 
ing the fat for which he was called; for ſo long as the bond 
ſubſiſted, he was intirely diſcharged; therefore it was his intereſt 
to ſupport it. 

Then, if there be no objeCtion to his evidence in point of in- 
tereſt, the only conſideration is, whether he ſhall be permitted to 
invalidate his own ſecurity. They admitted the propriety of 
the general rule, that no perſon ought ever to be permitted to 
invalidate any inſtrument or caſh paper to which he has con- 
tributed to give a currency, by affixing his name. But that 
rule has only been adopted in caſes where the action has been 
brought on ſuch ſpecific note or bill againſt the perſon liable. 
There the evidence of the indorſer could not be received, be- 
- cauſe it tends to impeach his own ſecurity. But that principle 
does not apply here; for the notes of hand have actually been 
given up: they are not the ſubject of diſpute in this action; and 


therefore it is no longer the intereſt of the public to prevent the 


indorſer from telling the truth, as he himſelf is no longer liable 
upon them, and they have ceaſed to be in circulation. If in- 
deed the notes had remained as a collateral ſecurity, and had 
not been merged in the bond, the caſe would have been differ- 
ent. As the witneſs therefore was not intereſted in the cauſe, 
neither was he in the gue/tion ; for the queſtion was upon the va- 
lidity of the bond, (to which he was not a party,) and not on the 
notes. If the queſtion had been, whether theſe notes were the 
conſideration of the bond, then the witneſs might have been 

10 $ intereſted; 
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| it 1786. intereſted : but that had been proved by another witneſs, 1, 
4 the caſe of Clarke againſt See and another (a), Lord Mansfield 
1 1 mentioned the caſe of Buſh and Rawlins, which was an action 
SnELLEY. of debt upon the 2 Geo. 2. c. 24. againſt bribery ; where a pet- 
| fon who had taken the bribery oath was held a competent wie. 
neſs to prove that he himſelf had been bribed. So in ſome 
1 caſes a man is permittted to impeach his own fecurity, ag by 
$8 pleading uſury upon the record. 

Lord MaxsFIELD, Ch. J. 

The old cafes, upon the competency of witneſſes, have gone 
upon very ſubtle ground. But of late years the courts have en. 
deavoured, as far as poſſible, conſiſtent with thoſe authorities, to 
let the objecton go to the credit, rather than to the competency 
of a witneſs. In this caſe, it ſeems to me that the witneſs had 
h no intereſt in the preſent queſtion, for either way he is diſcharg- 
ed. If the bond be good, it puts an end to the notes; if bad, the 
fame ground, that vacates the bond, vacates the notes; there. 
fore, in point of intere/?, I think there is no objection to his 
competency. But what ſtrikes me 1s the rule of law founded 
on public policy, which I take to be this; that no party who 
has ſigned a paper or deed ſhall ever be permitted to give teſti. 
mony to invalidate that inſtrument which he hath ſo ſigned, 
And there is a ſound reaſon for it; becauſe every man who is a 
party to an inſtrument gives a credit to it. It is of conſequence 
to mankind that no perſon ſhould hang out falſe colours to de- 
ceive them, by firſt affizing his ſignature to a paper, and then 
afterwards giving teſtimony to invalidate it. It is emphatically 
Tight in the caſe of notes; for in conſequence of different ſta- 
tutes, two very hard caſes have ariſen. Firſt, with reſpect to a 
gaming note, which, though in the poſſeſſion of a hond fide pur- 
chaſer, without notice, is void. It is ſimilar in the caſe of uſu- 
ry; a note given for an uſurious conſideration, though in the 
hands of a fair indorſee, is equally void. And therefore, when 
ever a man ſigns theſe inſtruments, he is always underſtood to 
ſay, that, to his knowledge, there is no legal objection whatever 
z0 them. The civil law ſays, nemo alligans ſuam turpitudinem eft 
audiendus. Now apply this general maxim to the preſent caſe, 
with the diſtinction which has been taken. It has been argued 
at the bar that this rule only holds where the action is brought 
upon the notes themſelves, and therefore not relevant to this 
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caſe. But I take the caſes to be exactly the ſame. For the 
queſtion on the validity of the bond involves in it the validity 
of the notes. The obligce of this bond truſted to the notes 
he gave them up as a conſideration for the bond ; he truſted to 
the name of the indorſer, and that he knew of no objection to 
the notes; and yet this ſame perſon was afterwards called to 
fay that they were given for an uſurious and illegal conhdera- 
tion; therefore, on that ground, I am of opinion that he was 
an incompetent witneſs. 

WiLLts, J. As to the incompetency of Sedley's evidence on 
the ground of intereſt, I am clear that he had none; or rather, 
that he came to give evidence contrary to his intereft z becauſe 
by deſtroying the bond he ſet up the notes. But the general 
rule is, that no man ſhall be permitted to invalidate, by his own 
teſtimony, an inſtrument to which he is a party; and there has 
been no caſe cited in which this rule has been impeached. 
There has indeed been an inſtance, where a man was ſuffered to 
explain his oon deed. That was a caſe beſore me at the laſt at- 


ſizes at Lancaſter. Two brothers joined in an aſſignment of a 


ſhipz and the queſtion was, whether one of them had any in- 
tereſt in the veſſel at the time of the aſſignment. He was called 
to prove that he had none. His evidence was objeCted to, on the 
ground that he ought not to be permitted to contradict his own 

eed; but I was of opinion that he was a competent witneſs, 
becauſe he came to ſwear againſt his own intereſt, that he had no 
property whatever in the veſſel, and he explained it in this man- 
ner; that the perſon to whom the aſſignment was made thought, 
that this witneſs had an intereſt in the veſſel, and would not ac- 
cept the aſſignment unleſs he were joined in it: and the court of 
Common Pleas refuſed an application laſt term, to ſet aſide the 
verdict, and agreed with my direction. 

It is better in general that object ions of this kind ſhould go 
to the credit, than to the compet ncy, of the witneſs. But the 
preſent queſtion falls within the general rule, that no man ſhall 
be permitted to allege his own turpitude in having given credit 
to a falſe and illegal ſecurity, 

ASHHURST, J. The general rule is, that where a man is not 
intereſted in the event, he ſhall be a competent witneſs, though 
he may have a bias upon his mind with regard to the ſubject 
matter. As if a perſon bring two ſeveral actions againſt two de- 
fendants for the ſame battery; in the action againſt one, the 
Vor. I. X other 
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CASES IN TRINITY TERM 


1786. other may be a witneſs, becauſe he is not intereſted in the ever, 


Any objections to ſuch teſtimony ſhould go to the credit rather 
than to the competency of the witneſs: therefore, if the preſent 


S$nzLLEY. objection had reſted ſolely on the queſtion of intereſt, I ſhould 


have been of opinion that Sedley was a good witneſs. But he is 
inadmiſſible on another ground, that no man ſhall be permit. 
ted to invalidate his own act; and here he has been a party tao 
the fraud by affixing his name to the notes, and giving them a 
ſanCtion; and having done that, he ſhall not be admitted upon 
any account, to ſay that thoſe notes were void. 

BULLER, J. Two grounds of objeCtion have been taken. The 
firſt ſteers clear of intereſt in the event of the cauſe; and I have 
always underſtood it to be a ſettled principle, that no man ſhall 
be permitted to invalidate his own act. A diſtinction has been 
attempted to be made between the preſent caſe, and an action on 
the notes themſelves; but there is no foundation for ſuch a dif. 
ſtinction. For, if an action be brought on a note againſt the 
drawer, an indorſer cannot be called as a witneſs for him, though 
he is not intereſted in that cauſe; and if a verdict be given 
againſt the drawer, and ſatisfaction obtained ſrom him, the in- 
dorſer is diſcharged. In that caſe it is his intereſt to charge tha 
drawer ; therefore there is no difference between an action upon 
the notes againſt the drawer, and the preſent action upon the 
bond, But the ground of objection has always been, that no 
man ſhall invalidate his own ſecurity, 

As to the queſtion of interęſt, it is much to be lamented that 
there is ſuch confuſion in the caſes. I have always been of 
opinion, that the beſt rule to go by, was to conſider whether 
the witneſs was to derive any advantage from the event of the 
cauſe : but many caſes tend ſtrongly to contradict that idea, 
The material thing to be conſidered is, whether there is any 
diſtinction between the intereſt which the witneſs may have in 
the iſſue of the cauſe, and the queſtion to be put to him. I am 
ſtrongly inclined to think that the moſt ſolid ground is, to con- 
fine the objection to an intereſt in the event of the cauſe : but 
in doing that we muſt overturn many caſes. As in the caſe of 
commoners; if the iſſue be on a right of common, which de- 
pends on a cuſtom pervading the whole manor, the evidence of 
a commoner is not admiſſible, becauſe, as it depends upon a 
cuſtom, the record in that action would be evidence in a ſub- 
ſequent action brought by that very witneſs to try the ſame right: 
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therefore there is a good reaſon for not receiving his teſtimony | 


in ſuch caſe. 
mon is claimed by preſcription in right of a particular eſtate ; 


becauſe it does not follow, if A. has a preſcriptive right of 1 


common belonging to his eſtate that B. who has another eſtate 
in the ſame manor muſt have the ſame right; neither would the 
judgment for A. be evidence for B. and yet there are caſes, 
which lay it down as a general rule, that one commoner is in 
no caſe a witneſs for another. 

Then in the caſe of policies bf inſurance, it has "Ret held, 
that one under-writer cannot be a witneſs for another. Ridout 
and Johnſen, Eaſt. 11 Ann. And the Eaft India Company and 
Goſling, Mich. 16 Geo. 2. cor. Lee Ch. J. (a). 

In theſe caſes if the evidence offered tend to invalidate and 
deſtroy the inſtrument itſelf, that may be a reaſon for rejecting 
ſuch teſtimony : but where ſuch evidence is offered for any other 
purpoſe, there does not ſeem to be any good reaſon why it ſhould 
not be received ; ſor that verdict could not be given in evidence 
ln another action upon the ſame policy againſt the witneſs or 
another under- writer. The caſes on this ſubject, which have 
ſtaggered me moſt, are two later ones in this court, by the names 
of French v. Backhouſe, and French v. Foulflon, E. 11 G. 3. (5) 
Thoſe were two diſtinct actions of covenant brought againſt 
two part-owners of a ſhip by the huſband of her, who had been 
appointed to that office by a deed executed by all the joint- 
owners, by which deed they empowered him generally to ad- 
vance or lend money, c. The huſband of the ſhip inſured for 
all the owners, and brought ſeparate actions againſt two of them. 
They were each of them charged for the amount of the whole 
ſum paid. It was there agreed, that the direction to inſure, 
given by one part- owner, did not bind the reſt, And in the firſt 
action againſt Backhouſe, Mr. Dunning offered to call the other 
part-owner, and inſiſted that he was a competent witneſs, be- 
cauſe he was not intereſted in the event of that ſuit ; for that each 
of the two cauſes were to ſtand on it's own evidence : but he was 
rejected by Lord Mansfield, as an incompetent witneſs, (c); and the 
Court, upon motion for a new trial, were afterwards of that opi- 
nion. There the ſecond defendant was certainly not intereſted to 
lupport the defence in the firſt cauſe ; for if the plaintiff had re- 


{*) Bull, Ny. Pri. 283. (6) 5 Burr, 2727. (c) Vide Lack v. Hayten, Fort. 246. 
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covered in that, the ſecond defendant who was offered as the 
witneſs could not have been charged with any part of the da. 
mages recovered in the firſt action. 

Therefore, if there be any diñerence between an intereſt in 
the queſtion, and an intereſt in the event of the cauſe, and an 
intereſt in tlie queſtion diſables) a witneſs, I think theſe caſe; 
prove that this witneſs was incompetent; for the queſtion put 
to him was upon the validity of the notes. How or in what 
manner ſuch evidence was to bear upon the cafe was material 
for further conſideration and further evidence in the progreſ; 
of it; and the witneſs could not tell how the cauſe would turn 
out, or what eſfect his teſtimony might produce. | 

Rule diſcharged, 


KuLlewxn Kur and Others againſt Viexe. 


T HIS was an action on a policy of inſurance, which came 
on to be tried at the Sittings after laſt Zafter Term, at 
Guildball, before Buller, J. who nonſuited the plaintiff. 

Upon a motion to ſet aſde that non-ſuit, the following facts 
were reported. 'That the inſurance was upon goods on board 
the ſhip Emanu-l, at and from Falmouth to Marſcillet, warranted 
a Damh ſhip; and on the policy was this memorandum; “ The 
& following inſurance is declared to be on money expended for 
« reclaiming the ſhip and cargo valued at the ſum which ſhall 
*© be declared hereafter. The loſs to be paid in caſe the ſo 
“does not arrive at Marſcilleg, and without farther proof of in- 
e tereſt than this policy; warranted free from all average, and 
& without the benefit of ſalvage.” 

It appeared that the plaintiffs were proprictors of the cargo, 
but not of the f That the ſhip originally ſailed with the 
cargo on board from Riga on a voyage to Mar/cilles, and that 
an inſurance had been eſlected at Bremen upon the cargo for 
that voyage; in the courſe of which ſhe was taken, and brought 
into Falmouth by an Engliſh privateer. That ſentence of con- 
demnation had been there obtained, which was afterwards re- 
verſed upon the prize having been proved to be a neutral ſhip; 
but the expences of procuring that reverſal were ordered by 
the Admiralty Court to be a charge upon the cargo. The 


bee uſe the hi might notwithſtanding the capttire have aſterwards arrived at I; an this 
being a waging policy, the atſured could net at apy time abandons 
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plaintiff's agents accordingly paid the ſum of 1031/7. 14s. for 
the expences of reclaiming the ſhip and cargo; and immedi- 
ately procured the policy in queſtion to be effected in January 
1781, according to the purport of the memorandum. In the 
F:bruary following the ſhip ſet ſail from Falmoautb with the ori- 
ginal cargo on board, in the proſecution of her voyage to Mar- 
Hill; but on the 26th of the ſame month, before her arrival 
there, was captured by a Spani/b ſhip, and carried into Ceuta in 
Hain, where the was again condemned. An appeal was brought 
in the ſuperior court of Madrid, which promiſing to be of long 
continuance, the cargo, which was of a periſhable nature, was 
ordered to be fold, and the proceeds to be brought into court, 
to wait the event of the ſuit. In Ay 1783 the veſſel was re- 
ſtored by ſentence of the Court, and the ſurplus of the proceeds 
which aroſe from the ſale of the cargo was paid to the owners, 
deduCting the expences incurred in Spain in proſecuting the ap- 
peal. After all the charges paid, there only remained twenty- 
ſix rix dollars. As ſoon as the ſhip was liberated, ſhe ſailed 
from Ceuta to Malaga, in order to refit, and having there made 
the neceſſary repairs, ſet fail for Bremen, and in that voyage was 
loſt. 

Tac infurance made upon the cargo at Bremen has been paid, 

The declaration averred that “ evhil? the ſhip was proceeding 
in her ſaid voyage from Falmouth t Marſeilles, and before foe 
& could arrive at Marſeilles, ſbe war captured by the Spaniards, 
« and thereby the ſaid ſhip, and alſo the goods and merchandizes on 
« brard her, were tetally It to the plaintiff." 

BULL.ER, J. then proceeded to obſerve that at the trial it 
was objected on the part of the defendant, 1ſt, That this was not 
an infurable intereſt ; and 2dly, That the plaintiffs could not re- 
cover upon the policy in this form of declaring; for they had 
{tated the loſs to have happened by capture: whereas though 
the veſſel was captured, yet, having been afterwards reſtored, 


ſhe might have reached her deſtined port, notwithſtanding the 


capture; in which caſe the under-writers would have been dif- 
charged by the terms of the memorandum. And that he, being 
of that opinion, had nonſuited the plaintiſſs. | 

Erſkine and Adam ſhewed cauſe; and contended that the non- 
ſuit ought to ſtand, as well upon the merits, as upon the vali- 
dity of the objection, which had bcen taken in point of form. 
It is material in the firſt inſtance ſor the court to conſider how 
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CASES in TRINITY TERM 
far the averment made by the plaintiffs, that they are intereſted 


in the premiſes, is well founded in point of law; for if it ap. 


pear that the under-writers at Bremen were anſwerable for the 
expences which had been incurred in reclaiming the goods, in 
that point of view the preſent contract would amount to a re-af. 
ſurance, and was conſequently void. Then as to the event inſur. 
ed, which is the arrival of the hip at Marſeilles; in order to en- 
title the plaintiffs to recover upon an averment of a loſs by cap- 
ture, they ſhould have proved that the ſhip did not arrive there in 
conſequence of the capture. But, notwithſtanding that event, 
the ſhip might afterwards have reached her port of deſtination, 
This policy is eſſentially defective and nugatory; for the ſub- 
ject matter of the inſurance is entirely unconnected with the 
event which is inſured againſt, the plaintiff not having inſured 
againſt any event by which he might be depriyed of his proper. 
ty. And whether the ſhip and cargo arrived or not at Mar/eill,; 
was perfectly immaterial; for if the ſhip and cargo arrived, the 
laintiffs could not have been reimburſed the expences which 
they had been put to; the cargo would ſtill only haye been worth 


its original value; and if it did not arrive there, the under- writers 


at Bremen would haye been liable. So that it would have made 
no difference as to the real intereſt of the plaintiffs, whether this 
inſurance had been made upon the arrival of any other ſhip; 
and it is in the nature of a wager. 

To entitle the plaintiffs to recover, it was incumbent on them 
at the trial to have ſhewn two things ; 1ſt, That the veſſel uſed 
her utmoſt endeavours to get to Marſcilles ; and for this purpoſe 
it muſt be taken, that the plaintiffs had a right to order the deſti- 
nation of the veſſel ; 2dly, That ſhe was prevented from arriving 
there by ſome peril inſured againſt, The event inſured againſt 
here, was the non-arrival of the ſhip at Marſeilles, and there is an 
averment that the ſhip was captured. If this had been a policy 
upon intereſt, the averment that the ſhip was captured, would 
have been good ; for, in ſuch caſe, wherever the voyage is inter- 
rupted or defeated, the party intereſted may abandon : but it is 
otherwiſe upon a wagering policy, there being nothing to aban- 
don, as the ſubject matter of the inſurance in queſtion is inca- 
pable of abandonment : and this diſtinction was taken in Vitz- 
gerald and Pale (a). Here then the plaintiffs have entered into 
two inconſiſtent contracts. As againſt the under-writers at Bre- 


{a) 5 Brew. App. 137. 
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men, the plaintiffs were entitled to abandon upon the firſt of 1786. 
theſe contracts, and recover as for a total loſs; for ſuch a police) 
is an indemnity againſt a particular event by which a loſs or da- Nu 


mage may accrue to the thing inſured. But with regard to the again 


EF reſent contract, the event inſured being the arrival of the ſhip AI 
f at Marſeilles, the plaintiffs could not abandon, but were bound 
1 d. u uſe their beſt endeavours to ſend the ſhip thither. For if by 
. 1 any act of the aſſured, as by abandonment, it was rendered un- 
n neceſſary for the ſhip to proceed to Marſeilles, and in conſe- 


quence ſhe ſteered a different courſe, the under-writer was in- 
ſtantly diſcharged; therefore the very act of abandonment, which 
enabled the plaintiffs to call upon the under-writers at Bremen, 
precludes them from maintaining their preſent demand. 

Pigget and Baldꝛuin, contra, argued, from the clear intention 
of the parties, that the only object of the inſured, in procuring 
the policy in queſtion to be effected, was to indemnify them- 
ſelves againſt the expences which they had been put to in re- 
claiming the cargo. They had acted bond fide, and laid all the 
information which they were in poſſeſſion of before the under- 
writers. This demand is declared to be for money actually ex- 
pended upon the goods, and therefore the increaſe is only to be 
conſidered as an increaſe of the original value of the cargo, and 
25 if it had been under-inſured at firſt ; in which caſe it would 
certainly have been competent to them to have covered the 
whole of their intereſt by a freſh inſurance. 

Although by the terms of the memorandum on the policy 
the event inſured was the arrival of the ip at Marſeilles, and 
not of the cargo; yet that muſt neceſſarily be confined to her 
arrival in that woyage, It could never have been the meaning 
of the parties, that the aſſurers were to be diſcharged, if the ſhip 
arrived at Marſcilles at any diſtance of time; every contract of 
this nature is obviouſly confined to the voyage intended. But 
if the object of the voyage were defeated by any peril in the 
courſe of it, the continuation of it became nugatory ; and the 
aſſured having in conſequence abandoned that voyage, and 
afterwards ſtcered a different courſe, it cannot be conſidered as 
amounting to a deviation for the purpoſe of diſcharging the un- 
der-writers ; for the moment that the voyage was defeated, that 
event happened upon which they were liable. The ſubſequent 
ſentence for reſtoring the ſhip and cargo will not vary the queſ- 
tion. When the veſſel was taken and carried into Ceuta, it was 
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impoſſible to foreſee what expences would be incurred, and the 
cargo being of a periſhable nature, it was thought moſt for the 
advantage of all partics to diſpoſe of it: this being accordingly 
done, a total end was put to the voyage, and from that moment 
the defendant was fixed. What became of the ſhip afterwargg 
was perſeCtly immaterial to thee parties. The ſale therefore of 
the cargo, being the unavoidable conſequence of the capture, 
muſt have relation back to its original cauſe z and then the 
averment in the declaration is true and proper. 

Lord MaxsFitiD, Ch. J. The intereſt on which the plain. 
tiſis eſfected this policy, was money laid out in reclaiming the 
cargo. The event inſured by the policy was the arrival of the 
ib at Iarſcilles. If fre did net arrive, then the money was to 
be paid; if Ve did, there was an end of the inſurance. A loſs 
accrued upon the cargo in the voyage; the under-writer is ſued, 
and the loſs is averred in the declaration to be by capture. The 
fact of the caſe is, that the ſhip was taken by a Spany/b privateer, 
but was afterwards reſtored, and in a condition to purſue her 
voyage, and was afterwards loſt in another voyage. 

The anſwers to this caſe are deciſive, 

Firſt, this is a wagering policy, and it 1s juft the ſame as if 
the event inſured had been the arrival of any other ſhip at Mar- 
ſeilles. The loſs or ſafe arrival of the ſhip did not alter the 
ſecurity. The parties were interclted in the cargo alone, but the 
event inſured was the arrival of the /h, and net of the cargs. A 
neceflary conſequence of this being a wagering policy is, that 
the inſured cannot abandon : but, even ſuppoſing it to be a po- 
licy on tereſt, it is enough to ſay, that in this caſe the parties 
never did avandon. In eſſect, there was only a temporary cap- 
ture, and though by conſtruction a temporary capture is ſuch a 
Joſs, as that an aſſured upon intereſt is warranted in abandoning 
at the time, if he pleaſe, yet we muſt conſider what the truth of 
the cafe was between theſe parties : now this was a wagering 
policy, and in ſuch caſe there can be no abandonment. 

But what alone is a ſatal objection to the plaintiff's claim is, 
that they did not attempt to purſue the voyage to Marſciller, 
which it was in their power to do after they left Ceuta. The 
circumſtance of the ſhip's having been captured and detained for 
a time, did not prevent her from proſecuting her voyage after 
the was liberated z nor is it any excuſe, that the plaintiffs could 

nd 
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ro longer controul her deſtination ; for in wagering policies the 


affured take upon them to perform all that the owners themſelves ———— 


of the veſſel could have done in the ſame ſituation. 

Therefore in every point of view the plaintiffs are precluded 
from recovering. 

Wir Ins, J. I ſhall confine myſelf to the formal abjection 
which has been taken, becauſe I have ſome doubts whether the 

lintiffs had not an inſurable intereſt ; for by the ſentence of 
the Court of Admiralty the expences of reclaiming were thrown 
upon the owners of the cargo, by which the price of it was en- 
creaſed; therefore I forbear to give any opinion upon thar ground. 
But on the other grounds, it is clear that the plaintiff cannot 
recover. In the firſt place, there was certainly a deviation, for 
the ſhip ſet fail for Malaga, inſtead of proceeding to Marſeilles. 
Secondly, the plaintiff has declared for a loſs by capture : but 
after the capture, the policy might {till have been complied with 
by the ſhip's going to Marſeilles; and theretore the lofs cannot 
be ſaid to have happened by that circumſtance. 

ASHHuRsT, J. 1am of the ſame opinion with my Lord upon 
both points. In the firſt place, this is to be conſidered as a wa- 
gering policy; and in ſuch cafe, the party inſured takes upon 
himſelf to do every thing which the owners of the ſkip might 
have done; and they might have directed the thip to Marſeilles. 
It is alſo certain that the party inſuring a ſhip to any place mult 
uſe all due diligence to further her voyage thither, which not 
having been done in this caſe, upon that ground alio the non- 
ſait ouglit to ſtand. 

BULLER, J. It would be a ſufficient objection in this caſe, 
that the loſs is averred to be by capture, but as the merits have 
been gone into, I ſhall give my reafons for ſupporting the non- 
ſuit upon theſe grounds alſo. Policies of inſurance are of two 
ſorts z either upon intereſt, or by way of wager. Where it is 
upon intereſt, it has been ſolemnly determined that it is merely 
a contract of indemnity, and therefore ought to be ſo ſramed 
that rhe party can oaly recover in caſe of a loſs really ſullained, 
and to the preciſe amount of that loſs. My opinion at the trial 
was, that the parties had it in view to inſure a real intereſt, and 
protect themſelves by the policy. But whatever their intentions 
might have been, the court is bound to look to the inſtrument, 
and fee what they have done; and if they have not expreſſed 


their intentions upon the policy, the court cannot help them, 


and 
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and they muſt remain bound by their contract. The circum. 
ſtances of this caſe are, that the plaintiffs were owners of the cargy, 
but were not intereſted in the e. They laid out the money 
which is the ſubject of the infurance in reclaiming both after 
a capture and condemnation ; and although they were in no 
degree intereſted in the ſhip, yet the event which they in. 
ſured, is the ſafe arrival of the ſhip at Marſeilles, Theſe parties 
therefore, who were intereſted in the cargo alone, did not inſure 


that, but ſomething elſe with which they had no concern. The 
goods might all have arrived ſafe, and the ſhip have been loſt; and 


yet they would have been entitled to recover on this policy as for 
a total loſs. And on the other hand, if the ſhip had arrived, and 
the goods had been loſt, they could not have recovered, even 
though they would have really ſuſtained a damage. The policy 
is not adapted to the real truth of the caſe. This then is a 
wagering policy, and that circumſtance alone is deciſive upon the 
ground of merits. 'The caſes of wagering policies, and policies 
upon intereſt, have been confounded in the argument. In the 
latter caſe, if the voyage be loſt, it is not neceſſary for the aſſur- 
ed to proceed on with the hulk of the ſhip; for they are at liberty 
to abandon ; but then there muſt be an abandonment in point 
of fact. Therefore, in this caſe, it is enough to ſay, that even if 
the parties could have abandoned, they have not done it. The 
plaintiffs have no ground for maintaining this action, either upon 


the merits, or upon the formal objection. 
| Rule diſcharged. 


Brrrovr Adminiſtrator, &c. againſt WEsrox. 


FP HIS was an action of covenant. 

The declaration ſtated That by an indenture made on the 
iſt of July, in the 17th year of the reign, c. the inteſtate de- 
miſed to the defendant a meſſuage or tenement, with the ware- 
houſes, c. in Wapping ſtreet, for 21 years, at the yearly rent of 
221, payable quarterly; in which indenture was a covenant on 
the part of the defendant for the payment of rent. That the de- 
fendant entered, c. It then ſtated a breach of the covenant 
for non-payment of half a year's rent, due at Lady day 1784- 

Plea — That by the ſaid indenture of leafe, in the ſaid decla- 
ration mentioned, it is farther covenanted that he the ſaid de- 


(a) Lid. Dee d. Ellis v. Sandbam, ef. 705. 
ſendant 
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fendant ſhould and would, at his on proper coſts and charges, 1786. 

from time to time, and at all times, during the continuance of —— 

that demiſe, well and ſuſſiciently repair, uphold, ſupport, Oc. —_ 

and keep the ſaid meſſuage or tenement and premiſes, thereby Ws Ton. 

demiſed, and every part and parcel therepf, with their and every 

of their appurtenances, and all the glaſs windows, payements, 

ec. thereunto belonging, in, by, and with, all and all manner 

of necdful and neceſſary reparations and amendments whatſoever, 

when, where, and as often as, need or occaſion ſhall be or re- 

quire, ( caſualties by fire only and always excepted ; ) and the ſaid 

meſſuage or tenement, and all and fingular other the premiſes, 

being ſo well and ſulliciently repaired, upheld, Sc. and kept as 

aforeſaid, ſhould and would, at the end or other ſooner deter- 

mination of that preſent demiſe, which ſhould firſt happen, 

peaceably and quietly leave, ſurrender and yield up unto the ſaid 

inteſtate, his heirs, or aſſigns, ( caſualties by fire only excepted as 

aforeſaid.) And moreover that it ſhould and might be law- 

ful to and for the ſaid inteſtate, his heirs, and aſſigns, and every 

of them, and their and each of their attornics or agents, ſtewards 

or oſlicers, with workmen or others, in their reſpective com- 

pany or companies, or withput, twice or oftener in every year, 

yearly, during the term thereby granted, at reaſonable times in the 

day time, to enter and come into, and upon the ſaid mefſuage 

or tenement and premiſes thereby demiſed, every or any part 

thereof, there to view, ſearch, and ſee the ſtate and condition 

of the ſame, and of the repairs thereof, and of all defects, decays, 

and wants of reparation then and there found to give or leave 

notice, or warning, in writing, at or upon the ſaid premiſes or 

ſome part thereof, unto or for the ſaid defendant, his executors, 

adminiſtrators, or aſſigns, to repair and amend the ſame within 

the ſpace of three calendar months then next following ; with- 

in which ſaid time or ſpace of three months, the ſaid defendant, 

for himſelf, his executors, adminiſtrators, and aſſigns, and every 

of them, did thereby covenant, promiſe, and agree to and with 

the ſaid inteſtate, his heirs, and aſſigns, to repair and amend the 

ſame accordingly, (caſualties by fire only excepted as aforeſaid. ) 

And the ſaid defendant further ſaith, that the ſaid plaintiff 

ought not to have or maintain his aforeſaid action againft him, 

becauſe he ſaith that before Michaelmas day 1783, to wit, on the 

28th of September 1783, the ſaid demiſed premiſes, with the 

I appurtenances, againſt the will and without the default of the 

, faid defendant, ere burned, and conſumed by fire, whereof the 
1 ſaid 
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ſaid inteſtate afterwards in his life-time, to wit, on the ſame day 


and year laſt aforeſaid, at Sc. had notice; and the (aid inte. 


BerryouR. 
againſt 
WI Io. 


tate was then and there requefied by the ſaid defendant to u. 
build the premiſes aforeſaid with the appurtenances. And the fud 
defendant further faith, that the ſaid demiſed premiſes, with the 
appurtenances were net, nor was any part thercof, rebuilt by 4, 
ſaid inteflate, for half a year next following the ſaid Michaehng, 
day in the ſaid year 1783, nor are the fame yet rebuilt, And 
the ſaid defendant during all the time aforeſaid neither hag 9 
enjoyed, nor could have or enjoy, any w/e, benefit, or occupatimn of 
the ſaid demiſed premiſes, with the appurtenances. And this the 
ſaid defendant is ready to verify, wherefore c. 

To this plea there was a general demurrer, and joinder in 
demurrer. 0 

The Court did not hear any argument on this caſe; they being 
of opinion that the point had already been determined by the 
authorities in All. 27. 2 Stra. 763. and 2 TL. Raym. 1477 : and, 

BuLLER, J. read the following note of the caſe of Pinay 
againſt Ainſley and Rutter, at the Sittings at Reminder, after 
Michaelmas term 1767. That was an ejectment by the tenant 
againſt his landlord to recover the poſſeſſion of ſome houſes 
which had been burned down during the term, and had been 
rebuilt by the landlord. In the leafe there was an expreſs cove- 
nant on the part of the tenant to pay rent; but he had paid none 
ſubſequent to the time of the fire. Lord Mansjeld, before whom 
this was tried, ſaid, the conſequence of the houſe being. burned 
down is, that the landlord is not obliged to rebuild, but the 
tenant is obliged to pay the rent during the whole term, 


The premiſes conſiſt of houſes only, and the fire has made them 


quite uſeleſs. In March 1763 the premiſes were worth no- 
thing; but the landlord, if he had inſiſted on the rigor of the 
law, might have obliged the plaintiff ro pay the rent for no- 
thing during the remainder of the term; and then the plaintiff 
would have been glad to have delivered up the premiſes, The 
houſes beiny inſured, is nothing to the renant. Therefore he 
left it to the jury to conſider, whether it was not to be preſumed 
that the tenant had abandoned the leaſe at the time of the fire 
and accordingly the defendant had a verdict, 

Judgment for the plaintiff (a). 


{a) FVide 3 Burr. 1637. 
4 Pray 
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Pray and Others againſt Evie, 


N a caſe upon a policy of aſſurance on a ſhip and its cargo 
] from Sunbury in Georgia to Amſterdam, it was agreed that 
a verdict ſhould be taken for the plaiatilts, and that the defen- 
Jant's counſel ſhould have the liberty of moving the Court to 
ſet it aſide, and enter a verdict for the defendant (without coſts,) 
if upon the conſtruction of the 25 Geo, 3. c. 44. the Court 
ſovld be of opinion, that the plaintiffs were not entitled to 
recover. 

The cauſe was tried before Buller J. at the Sittings after laſt 
Eaſter Term, at Guildhall ; when it appeared, that the plaintiffs 
lived in Georgia, and had formerly been owners of the veſſel, 
but before May 1785 had transferred their property in her to 
one Pierce who reſided in the ſame country. The names of the 
plaintiffs were at the head of the policy, which was under- 
written by the defendant in September 1785; and the declara- 
tion ſtated that they had made it for the benefit of Pierce, in 
whom the intereſt was averred to be. | 

Theſe were all the facts which were material in the preſent 
caſe z and upon theſe two queſtions aroſe. 

1ſt, Whether, when an agent effects a policy for his princi- 
pal reſiding abroad, the act of the 25 Geo. 3. c. 44. requires 
that ſuch agent's name ſhould be inſerted, eo nomine, as agent? 

2dly, Whether under the fame act it is neceſſary that ſuch 
agent, who effects the policy for his principal reſiding abroad, 
ſhould himſelf reſide in England. 

Erſkine, Mingay, and Law, ſhewed cauſe againſt the rule for 
ſetting aſide the verdict. 

From the rigor of the act with reſpect to foreigners, and the 
additional impediments which it throws in the way of com- 
merce, the Court in their conſtruction of it will lean as much as 
poſſible again{t the objections which have been taken. As far as 
reſpects the preſent plaintiffs, it operates as an ex peſt facto law; 
no time having becn allowed, as has been uſual in acts which 
relate to general commerce, for foreigners to be apprized of 
the effects of the law, or of the alteration in the commercial 
policy of the kingdom ; and, at the time that the inſurance was 
effected, the plaintiffs had no notice of ſuch an act. 


As 


313 
1786. 


—— — 
Wd nef. 2 Vs 
Je 23th, 


If an agent 
reſiding a- 
broad effeck 
a policy 
without in- 
ſerting his 
Data as 
agent, ſuch 
policy is 
void by 

25 Geo. 7. 
c. 44. Nu. 
Whether an 
agent, ef- 
teQing a 
policy lor 
his principal 
reſiding 
abroad, 
muſt net 
reſide in 
England ? 
[1 he ſta- 
tute was af. 
terwards re- 
pealed 3 by 
ft 28 Cc. * 
0. 56. See 
polt. 1» 
464+ | 


2 . ˙ͤÄ— 
erer — 
Ss Ew — 


* 


wa & - Ke 232 
3 
— >. 


7 LAX 
<EC,- 


* q — — 2 of * 8 py 2 2 * 1 — | 


N 
* 
* 
4 4 
41 
: 4 
[4 GT. 
6 1 b 
1 
— * 
« 1 
5 * 
1 
q * 
1 1 
1 + 
8 } 
1 v 
o 1 $754 
0 * 
[ 1 
þ $ - 
== 
4 1 
7 * i, 
* 
. 
YER "uy 
o £ Fa 
* 1 Ls 
= l 
J 
7 * 
r 
—_ 4 
'4 . vp 
x 4 1 
1 
=. 
” * 
4 5 
6 " 
«7 ® ” 
2 
_ #1 ' 
Eg 
= 
Cy 4 
A 
x 
x q 
. 4 
£9 4 LE 
13 
va, 
þ 1 
= 
»8 
* * 
p : 4 
„ 
N 
1 
; 
f 
At 
« 
* 
o 


2a 3 * 5 TN GE Di _ 
& » FA 8 
* 


Ra 


r 


r WEED 
ES (2 7 p 
3 


* * f 3 
*- 8 


32 3's 8 
— <a 8. — 5 ps 
- as | DO 


=" 
— — 
2 


P —ñ—-: yn ore ens =) 
* _ f 8 — 
« TJ 


< Ab 
— — 


3 8 
n 

— —— — — 3 

— 2235 x I "WG 


8 


314 


1786. As to the 1ſt objection, the intention of the Legiſlature qe; 


PrAY 


againſt 
Ebi. 
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not appear by the «words of the act to have been that, in caſe the 
principal reſided abroad, the agent's name ſhould be inſerted, pr 
nomine, as agent: nor is ſuch intention to be collected from the 
preamble, which only recites that it was meant to guard again} 
miſchiefs which had ariſen from effecting policies in blank, ang 
the act itſelf only guards againſt thoſe. Therefore as the name 
of the perſon effecting the policy does in fact appear upon the 
face of it, the proviſion of the act is ſatisfied. The ſecond clauſe 
of the act declares that, in caſe the principal does not refide in 
England, the name of his agent effeCting the policy ſhall be in. 
ſerted ; but that is only deſcriptive of the perſon, and not of his 
character. The agent in this clauſe is not uſed in the ſame ſenſe 
as it is in the firſt. 

With reſpect to the 2d objection, there are no words in the 
ſtatute to warrant the conſtruCtion contended for, that the agent 
who effects the policy muſt himſelf reſide in England. It is not 
recited in the preamble that inconveniencies had arifen from per- 
mitting perſons to effect policies who reſided out of the kingdom; 
and this regulation being reſtrictive of a commercial uſage of 
long ſtanding, the Court will conſtrue the words ſtriQly : and 
the words themſelves only amount to this, that, if the principal 
himſelf does not reſide in England, the policy ſhall be effected by 


his agent, but the act does not go on to require that ſuch agent 


ſhould neceſſarily reſide in England. 

Beſides, if there had been any real ground for either of theſe 
objections, the defendant has precluded himſelf from taking any 
advantage of it, by entering into the contract; as it is compe- 
tent for any man to waive an advantage which the law gives him, 

The counſel on the other fide were ſtopped by the Court. 

Lord MaxsF1:1p, Ch. J. Whatever doubts I may have in 
my own breaſt with reſpect to the policy and expedience of this 
law, yet, as long as it continues in force, I am bound to ſee it 
executed according to its meaning; and however I may think 
that this is not a commendable defence in the under-writer, yet 
that is a matter for his conſideration and not for mine. 

I have not a particle of doubt as to the true conſtruction of 
this act. Let us conſider what are the miſchiefs intended to be 
remedied, and the proviſions of the act for remedying them. The 


preamble recites that great inconveniencies had ariſen from omit- 
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ung to inſert in policies of inſurance the names of the perſons 1786. 


{or whoſe benefit or on whoſe account ſuch policies were effect- 
ed. This is the miſchief ; and it is remedied by enacting that 
if the principal reſides in England, his on name ſhall be inſerted, 
or, what amounts to the ſame thing, the name of his agent eo 
nomine, as agent for him. If the agent were not to be named in 
the policy in the capacity of agent for the inſured, the public 
would ſtill be left ignorant who the inſured was; and the prin- 
cipal intention of the act would be defeated. Then as to the 
caſe of the inſured /iving abroad, who cannot inſure in his ot 
name, there can be no doubt but that the name of his agent muſt 
be inſerted, eo nomine, as agent, . | 

Lam alſo ſtrongly inclined to think that the other objection 
with regard to the reſidence of the agent is good; but it is not 
neceſſary to give a direct opinion on that point. 

As to the hardſhips upon foreigners ; if they enter into con- 
tracts in England, and apply to our courts of judicature to en- 
force a performance of them, they muſt ſubmit themſelves to 
be judged by the laws of this kingdom, and to our expoſition of 
them. 

Bor Lx, J. It ſeems to me to have been the intention of the 
Legiſlature that the name of the agent, who effects the policy 
for his principal reſiding abroad, ſhould be inſerted in the 
policy, qua agent for ſuch perſon. For the word “e agent” in 
the ſecond clauſe is to be underſtood in the ſame ſenſe as it is 
taken in the firſt, And I have as little doubt that the meaning of 
the act is that ſuch agent ſhould reſide in Great Britain. 


Per Cur. Rule abſolute. 
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Fodneſlay, The KING againſt Jo HN FEARN LEV. 
Taye 2 tu. 


pon a de- T 
ory by HIS was a demurrer to an indictment. 
an ingict- 


mentiound Weſt-Riding) At the General Quarter Seſſions of the peace 
n an nie of Yorkſhire, L of our lord the king, holden at Knareſborough, 


ror court 

Arenen. to wit. in and for the Weſt-riding of the county of 
may be ta- . 

ken, as well York, on Tueſday the ath day of October, in the 25th year, Er. 
tee before c. that ſame ſeſſions of the peace ig adjourned by the 


61.0 * Ol 


ſuch court, juſtices aforeſaid until Thurſday the Gth day of July aforeſaid, in 


as to the 


feli mat- the year aforelaid, at ten of the clock in the forenoon of the ſame 


ter cf ſuch 1 Idi a 
in cent. day, to be holden at Leeds, in and for the Riding aforeſaid, to dg 


2 where farther as the Court there ſhall conſider, Sc. And on the (id 
the caption 


of the in. Thurſday the 6th day of October aforeſaid, in the year aforeſaid, 


diftment N GOES . 
nn. the ſame general Quarter Seſſions of the peace is holden by the 


Court We adjournment aforeſaid at Leeds aforeſaid, in and for the ſaid 
quarter et- 


bons, where Riding, before Cc. at which ſaid general Quarter Seſſions of the 
— — peace, continued and holden by the adjournment aforeſaid, at 
und, to Leeds aforeſaid, in and for the ſaid Riding, on the faid Thuh⁰ 
P day of Ocober aforeſaid, in the year aforeſaid, before the 


held on an 


N juſtices laſt named, on the oaths of &c. It was preſented as fol- 
fatal loweth, (that is to ſay); 
Where an Weſt-Riding ]) THE jurors for our lord the king, upon 


atlowancc i 
erderd £0 of Yorkſhire, their oath, preſent, that Sarah Firth of the 
weekly toa to wit. townſhip of Chectheaton, in the Weſt-Riding of 
e is the county of Yort, ſpinſter, before the making of the order of 
2 = of juſtices herein after mentioned, to wit, on the 11th of September 
: 1784, at the townſhip of Checkheaton aforeſaid, was delivered of 
a female baſtard child; which ſaid baſtard child, at the time of 
the making of the order, and alſo at the time of the contempt and 
diſobedience hereinaſter mentioned, was, and yet is, tiving, to wit, 
at the townſhip of Check heaton aforeſaid, And the jurors afore- 
ſaid, upon their oath aforeſaid, further preſent that the ſaid 
Sarah Firth, having ſuch baſtard child as aforeſaid, the ſaid Sarah 
Firth, on the ſame day and year aforeſaid, at Checkheaton afore- 
ſaid, became and was very poor and impotent, and not able to 
provide for herſelf and her ſaid baſtard child. And the ſaid 
Sareh Firth ſo being very poor and impotent, and not able to 


provide for herſelf and her ſaid baſtard child as aforeſaid, ſhe = 
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faid Sarah Firth afterwards, to wit, on the ſame day and year 1786. a 4 
aforeſaid, at the townſhip of Checkheaton aforeſaid, applied to the ——— j 4 
then overſeers of the poor of and for the townſhip of Checkhea- hes af it 7 
unn aforeſaid for relief; and that the then overſeers of the ſaid da- i 


—— 4% 
& * 3 


poor, and each and every of them, then and always afterwards 
did wholly neglect and refuſe to relieve the faid Sarah Firth, fo 
being very poor and impotent as aforeſaid, to wit, at the town- 
ſhip of Checkheaton aforeſaid. And the jurors aforeſaid, upon 
their oath aforeſaid, further preſent that the ſaid Sarah Firth fo 
being very poor and impotent, and not able to provide for herſelf 
and her ſaid baſtard child, after ſuch negle& and refuſal as 
aforeſaid, to wit, on the ſame day and year aforeſaid, at the 
townſhip of Checkheaton aforeſaid, appeared before H. Word, 
doctor of divinity, and V. Walker, eſq. two of his majeſty's 
juſtices, ©. and then and there before the ſaid juſtices took her 
corporal oath, and did depoſe that ſhe the ſaid Sarah Firth was 
very poor and impotent, c. and that ſhe had then lately applied 
for relief to the overſeers of the poor of the ſaid townſhip, and 
was by them the ſaid overſeers refuſed to be relieved. And the 
jurors aforeſaid, upon their oath aforeſaid, further preſent that 
the ſaid H. Wood and V. Walker, &c. did thereupon afterwards, 
to wit, on the ſame day and year aforeſaid, at the townſhip of 
Checkheaton aforeſaid, duly ſummon the ſaid overſeers to ap- 
pear before them, and ſhew cauſe why relief ſhould not be given 
to the ſaid Sarah Firth, That the ſaid overſeers, having been 
ſo ſummoned, did, before the ſaid juſtices, refuſe to relieve the 
ſaid Sarah Firth, and did not ſhew to the ſaid juſtices any ſuf- 
ficient cauſe why relief ſhould not be granted to the ſaid Sarah 
Firth; and that the ſaid H. Mood and V. Walker, ſo being ſuch 
juſtices as aforeſaid, did thereupon afterwards, to wit, on the 
ſame day and year aforeſaid, at the townſhip of Checkheaton 
aforeſaid, make their certain order in writing, ſigned with the 
proper hands and ſealed with the ſeals of the ſaid H. Mn, and 
V. Walker, ſo being ſuch juſtices as aforeſaid; whereby, after 
reciting that the ſaid Sarah Firth had made oath unto them the 
ſaid H. Wod and J. Walker, two of his majeſty's juſtices of the 
peace for the ſaid Riding, that ſhe the faid Sarah Firth was very 
poor and impotent, and not able to provide for herſelf and her 
baſtard child; and that ſhe the ſaid Sarah Firth had then lately 
applied for relief to the overſcers of the poor of the ſaid town- 
ſhip, and was by them refuſed to be relieved; and after recit- 
Vol. I. Y | ing 
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1786. ing alſo that the overſeers of the poor of the ſaid townſhip 


The KING 
againſt 
Frarn- 
LEY. 


had been duly ſummoned to ſhew cauſe why relief ſhould noe 
be given to the ſaid Sarah Firth, but had refuſed to relieye her 
with ſufficient relief, and had not ſhewn any ſufficient cauſe 
why relief ſhould not be granted to her, they, the ſaid H. Wed 
and W. Walker, did thereby order the churchwardens and over. 

ſeers of the poor of the ſaid townſhip, or ſome of them, to 
unto the ſaid Sarah Firth the ſum of one ſbilling and ſixpence 
weekly and every week, for and towards the ſupport and main. 
tenance of her and her baſtard child, until ſuch time as they 
ſhould be otherwiſe ordered, according to law, to forbear 
the ſaid allowance. And the jurors aforeſaid, upon their oath 
aforeſaid, further preſent that one 7% Fearnley, late of the 
townſhip of Checkheaton, in the ſaid Weſt-Riding of York. 
ſhire, clothier, on the 11th day of September, in the ſaid year 
1784, and long before, and afterwards, was one of the over. 
ſeers of the poor of and for the townſhip of Checkheaton afore. 
ſaid, having duly accepted the ſaid office, to wit, at the town- 
{hip of Checkheaton aforeſaid; and that it was then and there the 
proper office and duty of the ſaid John Fearnley, as ſuch over- 
ſeer as aforeſaid, well and faithfully to execute and obey the ſaid 
order of the ſaid H. Nd and WW. Walker, fo made as aforeſaid, 
according to the exigency thereof, And the jurors aforeſaid, 
upon their oath aforeſaid, further preſent that the ſaid order of 
the ſaid H. Weed and V. aller, ſo made as aforeſaid, after- 
wards, to wit, on the ſame day and year aforeſaid, at the town- 
ſhip of Checkheaton aforeſaid, in the Riding aforeſaid, was duly 
ſewn and delivered to the ſaid John Fearnley, ſo being ſuch 
overſeer as aforeſaid, to be by him well and faithfully executed 
and obeyed in all things, according to the exigency thereof, and 
according to the ſaid office and duty of the ſaid Zohn Fearnley, 
as ſuch overſeer as aforeſaid, And the jurors aforeſaid, upon 
their oath aforeſaid, further preſent that the ſaid Jobn Fearr- 
ley, ſo being ſuch overſeer ag aforeſaid, and ſo having ſeen and 
received the ſaid order as aforeſaid, afterwards, to wit, on the 
faid 11th day of September, in the ſaid year 1784, and continu- 
ally from thenceforth for and during all ſuch time as the faid 
John Fearnley continued in his ſaid office of overſcer of the poor 
of the town of Checkheaten aforeſaid, unlawfully, wilfully, ob- 
ſtinately, and contemptuoully, did neg/e# and refuſe, and hath 
wholly hitherto neglected and refuſed, to pay unto the ſaid — 
11, 
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Firth, the ſum of one ſhilling and ſixpence, or any part thereof, 
weekly and every week, for and towards the ſupport and mainte- 
nance of her the ſaid Sarah Firth and her baſtard child, as by 
the ſaid order he the ſaid Jahn Fearnley, as ſuch overſeer as 
aforeſaid, was required to do; and the ſame and every part thereof 
is till wholly due and unpaid to the ſaid Sarah Firth, although 
he the faid John Fearnley hath not at any time whatſoever hi- 
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The King 
againſt 
FzxARN- 
LET, 


therto been otherwiſe ordered, according to law, to forbear the 


ſaid allowance, contrary to the ſaid office and duty, Sc. 

Fearntey in ſupport of the demurrer, 

1{t, Every caption of an indictment muſt ſhew that it was 
taken before a court having a competent juriſdiction. 2 Hawk. 
P. C. 253- The caption of this indictment ſtates that the ſeſſions 
were held on Tueſday the 4th of October, in the 25th year of the 
reign, Sc. and then it ſtates that the ſame ſeſſions were adjourn- 
ed till Thurſday the 61h day of July aforeſaid ; therefore the 
court, before which this indictment was found, was held with- 
out an adjournment, and had not a competent juriſdiction. 


Another objecticn was taken; that it appeared that the order 


of juſtices was made on the 11th of September, and on the ſame 
day it was ſbetun and delivered to the defendant ; but the indict- 
ment did not ſtate that the money was demanded either before 


or after it was due. As the refuſal to pay conſtitutes the efſence 


of the charge, a demand and refuſal ought to have been ſtated. 
Beſides, the money was ordered to be paid weekly and every 
week ; therefore the defendant could not have been guilty of any 
diſobedience before the expiration of the firſt week : but it is not 
averred that the woman was alive at the end of the week. And 
he cited the King againſt Morehouſe, Tr. 25 G. 3. B. R. 

Law, contra. This being a demurrer to an indictment, no ad- 
vantage can be taken of any want of form in the caption. But if 
the Court ſhould be of opinion, that, in this ſtage of the pro- 
ſecution, any ſuch objection may be taken, the preſent one is 
not well founded, becauſe enough appears on the caption it- 
ſelf to ſhew that the ſeſſions were adjourned till Thurſday the 
6th day of October. For though in the former part of it the 
word “ July“ is erroneouſly inſerted, yet immediately after- 
wards it is ſtated, © that on the ſaid Thur/lay the 6th day of 
October aforeſaid, in the year aforeſaid, the ſame general 
* quarter-ſeſſions of the peace is holden by the adjournment fre- 
« /ard,” But 


Y 2 Th. 


* 2 * — * — * 7 as — a oy * 1 - 1 > 
SE ECTS: 


n * bk 
- OY — = 2 
4 MM — , X : 6 
* + We IG ET. > - K 4 — — 
S = Sound. — * 5 
A — c Born my ad * 25 * = - 4 1 2 & 


2 


I» 5 =" — p wes 12 — ** 3 — 2 
2 — oz i = þ 4 — - 2 * * — an % 2 _ G 
207 2 22 * : FE Se ns.” ts as x 2 __ — —_— p_— 
8 * Ls - 4 — 1 * - 4 » ACTS 
2 . * 1 Las : 
— - * ak 


—— 
— 


— 5 * * _ — 
— AO 


„ — — — — a — 
4 2 <= —— 2 Ou SY "WEIR WT gs * — 
& — r D 4 +; 5.6 y — 
P ”" % ©Ip,. © 8 Ld end 5 F be — 4 * v4 4 ot | 3 * * N 
oC ——— — 2 8 Foe” I - * 1 2 __ — 
< 4 5 F* V — * ww ww — 
— £ — NN * — a - 


— 
— 


- 2 
72 - 
— = 2 
N 1 


. N * Pa 
7 _— * * ar =” \ 
— 5 4 PS wo GC 42 
4 —# 1 
* > 88 . N Ca _ * 


— 1.Þ 


; 1 1 
is 
” $. 


340 CASES ix TRINITY TERM 


1786. The Court were of opinion that this was a good objection; be- 
| cauſe by the caption of the indictment it appeared that the 
— oy court of quarter ſeſſions had no juriſdiction. Upon a demurrer 
F. to an indictment, the Court muſt look to the whole record to ſee 

whether they are warranted in giving judgment on it; and 
therefore it is open to objections as well to the juri/difion of the 
court where the indictment is found, as to the ſubject matter of 
the indictment. 

On the other point the Court were of opinion that the ſum, 
which was ordered to be paid weekly, was due at the beginning 
of the week; but, as to whether a ſufficient demand was ſtated 
to have been made in this caſe, they gave no opinion. 

Judgment for the defendant 


1 


— The KINO againſt SAMUEL HAL. 


HIS was a conviction on the 22 Car. 2. c. 1. 
Where a Parts of Keſfteven, in the BE it remembered, that on the 2d 
convietion county of Lincoln. S day of March in the 26th year of 


;uſti 
i rounded the reign, Er. at New Slegford, in the parts of Kefeven afore 
+ 920 hag ſaid, and county aforeſaid, Robert Benſon, clerk, came before 


— me Richard Brown, eſq. one of the juſtices of our ſaid lord 


_ con- the king, Cc. and gave me, the ſaid juſtice, to underſtand and 
ſtarethar be informed, that one Samuel Hull, carpenter, being the occu- 


—.— pier of a certain dwelling-houſe, ſituated in the pariſh of Heck- 


2 ington, in the parts and county aforeſaid, did, on the 26th 


2. in of February now laſt paſt, at the pariſh of Heckington afore- 
1 ſald, wittingly and willingly ſuffer a meeting and unlawful 


— Giggs aſſembly of divers perſons to be held in his ſaid dwelling-houſe, 
— for the exerciſe of religious worſhip in other manner than ac- 
plead — ccrding to the liturgy and practice of the church of England, 


— 4 bdetween the hours of one and eight v'clock in the afternoon of 


1 the ſame day; at which meeting and unlawful aſſembly five per- 
ht js given; ſons and more were aſſembled together, over and above thoſe of 
- od ol the ſaid Sammel Halls houfchold, (the dwelling-houſe in which 


OS the ſaid meeting and unlawful aſſembly was held not being 


in his pre- ccrtified to the biſhop of the diaceſe, or to the archdeacon of 
ſence, and — L , 
heco the that archdeaconry, or to the juſtices of the peace at their gene- 


— hay ral or quarter ſeflions of the peace fer the parts and county in 

. which the ſaid meeting was held, nor regiſtered in the ſaid 

proſecutor biſhop's or archdcacon's court, nor recorded at the ſaid general 

is not Obli- g 

bed to negative the exceptions in a ſtatute, and negatives ſome of them only, that part of the in- 

tormation will be rejected as ſurpluſage (a). 5 
( Vid. R. v. J riet, poſt. 4 vol. 767. 
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or quarter ſeſſions) againſt the form of the fatutes in ſuch caſe 
made and provided, whereby the ſaid Samuel Hall hath forſeited 
the ſum of 20 J. to be diſtributed as the law in this caſe directs. 
And now, on this 6th day of the ſaid month of March, in the 
twenty-ſixth year, Wc. at &c. came the ſaid Samuel Hall before 
me the ſaid juſtice, in purſuance of my ſummons iſſued in this 
behalf; when the ſaid information, together with the exami- 
nations in writing of Foſeph Wilkinſon and Foſeph Chamberlain, 
both of Heckington aforeſaid, tue credible witneſſes, taken upon 
their reſpective corporal oaths before me the ſaid juſtice, being 
openly read, which ſaid examinations ſet forth that on the ſaid 
26th day of February the ſaid Joſeph Wilkinſon and Fe/eph 
Chamberlain went to the dwelling-houſe of the ſaid Samuel Hall, 
at Heckington aforeſaid, and found a great number of people aſ- 
ſembled at the ſaid dwelling-houſe of the ſaid Samuel Hall, and 
that one Joſeph M erryweathers was preaching to the ſaid afſem- 
bly; that the ſaid dwelling-houſe, at which the ſaid meeting 
and aſſembly was holden, was not certified or regiſtered as by 
law required; and that they alſo ſaw there Peter Jarvis, John 
Taylor, William Taylor, and Robert Bowles, all of the ſaid pariſh 
of Heckington, attending the ſaid meeting; and the faid Samuel 
| Hall being now here required by me to anſwer the premiſes, he 
the ſaid Samuel Hall pleadeth and confeſſeth the offence charged up- 
on him in and by the ſaid information; wherefore &&c, he hath 
forfeited 20 l. 

Bearcroft took ſeveral objections to this conviction. 

, The information is not in the preſent tenſe. It is ſtated 
that the informer came before the juſtice, and gave him to un- 
derſtand, Oc. In 2 Ld. Raym. 1376, and Stra. 608. a convic- 
tion was quaſhed, becauſe the record was that the witneſs 
« præſtitit ſacramentum” inſtead of “ pręſtat.“ 

2dly, It appears that the evidence was not given in the pre- 
ſence of the defendant, which it ought to have been. The de- 
fendant ſhould have been called on to plead to the charge before 
any evidence was received : but inſtead of that, the juſtice read 
over improper evidence, which ſhould not have been given, and 
than called on the defendant to anſwer the premiſes, by which 
means the defendant was confounded and induced to plead 
guilty. | 
ETD 300. 
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3dly, Though this is charged as an offence againſt the 2 
22 Car. 2, only, yet it concludes contrary to the form of the 
Aatutes, which is fatal. 2 Hawk. P. C. 252. 

athiy, The information does not contain a charge within the 
ſat. of the 22 Car. 2. c. 1. upon which the jultice proſeſſes to 
convict. An information, on which a conviction is to be found. 
ed, muſt be as certain as an indictment. Now though this in. 
formation proſciſes to ſet out an offence againſt the 22 Car. 2. 
yet it 1s not confined to that ſtatute only, but negatives ſeveral 
exceptions in the fat. 1 1. & M. c. 18, Therefore though it 
were not neceſſary for the proſecutor to negative any of the ex- 
ceptions under the latter act, yet having undertaken fo to do, 
the omiſſion of any one is fatal. The information has nega- 
tived thoſe in the 19th clauſe of the 1 JW. & MM. c. 18. but has 
omitted that in the 3d. ſection of the ſame ſtatute; for it is not 
ſtated © that he did not take the oaths, and ſubſcribe the decla- 
& ration, c.“ by which he would have been indemnified. 

Balguy, in ſupport of the conviction, was ſtopped by 

The Court, who ſaid, that however inclined they were to liſten 
to any trivial objections to ſuch a proſecution, yet none of the 
preſent were ſufficient in point of law. 

As to the 1ſt, they ſaid that the words objeQed to were better 
in the pa than in the pre/ent tenſe ; becauſe they refered to a 
time paſt, namely the time of making the formation. | 

The 2d, is cured by the defendant's having pleaded guilty, 

As to the 3d and laſt. This is a conviction on the 22 Cor. 2. 
therefore the proſecutor necd not have negatived any of the excep- 
tions in the fat. 1 I. & 71. c. 18; and they may be rejeQed as 
ſurpluſage. For if a ſubſequent ſtatute make an exception to a 
former one, it is incumbent on the defendant to ſhew, by way of 
defence, that he comes within ſuch exception. 

And befides, the 13th ſection of the 22 Car. 2. directs *« that 
te this act, and all clauſes herein contained, ſhall be conſtrucd 
* moſt largely and beneficially for the ſuppreſſing of conventicles, 
ce (7; and that no record, warrant, or mittimus, to be made by 
« yirtue of this act, or any proceedings thereupon ſhall be re- 
« verſed, avoided, or any way impeached, by reaſon of any de- 
te fault in farm,” 

Conviction aſſirmed. 


NuTT 
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Nurr and Others Aſſignees, &c. of Enpwarp Hacug 
a Bankrupt, againſt Bourpitv, 


HIS was an action on a policy of inſurance, made by 
Hague before he became a bankrupt, on goods laden on 
board the ſhip Rachette, (otherwiſe the Bellona,). for a voyage 
from London to Nachelle, ſubſcribed by the defendant on the 
27th Ofober 1769, for the ſum of 120/. at 1/. 105. per cent. 
premium. : 
The defendant pleaded the general iſſue. 
This cauſe came on to be tried at the Sittings after laſt Hater 


Term at G:i/dhall, before Buller, Juſtice, when the jury found 
a verdict for the plaintiffs, damages 93/. 6s. 8d. and coſts 
40s. ſubject to the opinion of the Court on the following caſe : 

'That the defendant underwrote the policy ſtated in the decla- 
ration for the ſum of 120/. at 1/. 10s, per cent. 

'That the bankrupt ſhipped on board the veſſel in queſtion 
goods to the amount of 18004. for Rochelle, 

That the captain by the infligation and direction of Meſſrs. Le 
Grands, the owners of the ſhip, event with the hip and cargo to 
Bourdeaux, inſtead of Rochelle, where the cargo was ſold by the 
agents of Le Grands. 

That a petition was preſented by the plaintiffs to the lieu- 
tenant-general of the admiralty of Guienne, ſtating, That, in 
Ofteber 1769 Joſeph Le Grand, one of the partners of a mercan- 
tile houſe at Rechelle being at London, with a ſhip named La Ra- 
chette or Bellona, and in want of money to make up a cargo to 
return home, applied to the houſe of Meſſrs. Hague to ſupply 
them therewith, That they agreed to ſupply them with the 
cargo required; and thereupon they loaded on board the ſaid 
ſhip, for account of the ſaid Meflrs. Le Grands, 265 caſks of train 
oil, 4 caſks of indigo, and 3 bales of merchandize. That as the 
ſaid Meſſrs. Hague did not know the ſaid houſe of Le Grands ſuf- 
ficiently to entruſt them with merchandizes of ſuch value, with- 
out a ſecurity, therefore on the 26th of Ocober aforeſaid, they 
entered into a contract with them the ſaid Fo/eph Le Grand and 
captain Rene Guine at London, whereby it was agreed, that the 
bills of lading for the ſaid merchants ſhould not be delivered to 
the ſaid Meſſrs. Le Grands, but at Rochelle, the place of the ſaid 
ſhip's deſtination, and until they ſhould have paid for the ſame 

> & to 
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1786. to the bearer of the ſaid Meſſrs. Hague” orders in bills of ex. 
change at three and four uſances, duly accepted by Meſſts. Du. 
my four Mallet and Co. bankers at Paris, or ſome other merchantz 
— of reſponſibility, and approved by Meſſrs. Hague, for the 
amount of the merchandizes, together with charges and pre- 
miums of inſurance, and thoſe of lading and other expences to 
be incurred by the ſaid Meſſrs. Hague, relative to the forwarding 
of the ſaid merchandizes; and in default it was expreſsly agreed, 
that the ſaid merchandizes were to be received for account of 
the ſaid Meſſrs. Hague by the bearer of their orders free from 
freight, and all other charges of conveying them from Londen 
to Rochelle, and for which the ſaid Guinè captain of the aid 
ſhip was only to have his recourſe againſt the ſaid Meſſts. Lz 
Grands. 

That the ſaid captain Guinè, in purſuance of the ſaid contract, 
did, on the 27th of the ſaid October, deliver the bills of lading 
to Meſſrs. Hague, who on the fame day forwarded the ſame to 
the order of Mr. Radrigue at Rechelle, together with the ſaid 
contract by the poſt, deſiring him to receive for their account the 
oils and indigo of which the cargo was compoſed, upon the 
arrival of the ſaid ſhip, or to deliver the whole to the houſe of 
the ſaid Meſſrs. Le Grands, provided they fulfilled the clauſes 

and conditions to which they had agreed, and not otherwiſe. 
That the ſaid Ze/eph Le Grand embarked with the ſaid cap- 
tain Grine in the ſaid ſhip, and arrived at Rochelle harbour, but, 
43 inſtead of entering the port, they caſt anchor before St. Martin 
4 die Rh; and, Le Grand being put on ſhore, he got ſecretly into 
. the city, where, having conſulted with his ſaid partners the 
4 means of rendering ineffeCtual the precautions taken by Meſſrs, 
| 1 Hague, he returned on board, and got the captain to ſign other 
| | bills of lading fraudulently and contrary to thoſe delivered at 
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London to Meſſrs. Hague, and of which the ſaid Mr. Ro7rique 
was aCtually bearer, 

That amongſt a number of differences which diſtinguiſhed 
the two bills of lading was the following : That by the bills 
| of lading delivered at London to Meſſrs. Hague, and by them 
1 forwarded to Rodrique, the captain was obliged to go directly 

4 to Rochelle; and by that made before St. Martin de Rh, he re- 
0 | ſerved to himſelf the liberty of putting into Rochelle or Baur- 
ib; deaux. 


The 
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The petition then proceeded to ſtate that the captain, forget= 1786. 
ful of his prior engagement, and the duty of his employ, put 
into Bourdeaux on the 2d of December. =_ T ; 


That, by mcans of theſe falſe bills of lading, and by the con- Boun Izv. 
erivance of Le Grand and the captain, the goods were got on 
ſhore, and put into the hands of Le Grand's agents. 

That, as ſoon as the report of the ſhip's having arrived at 
Brurdeaux had reached Rochelle, Rodrique, who was the bearer of 
the contract made by Le Grand with the houſe of Hague, bear- 
ing date 26th of Oclober 1769, and of the orignal bill of lading 
of the cargo of the Bellona, applied to the houſe of Le Grand, 
who, after acknowledging the fact of the ſhip's having arrived 
at Bourdeaux, drew a bill of exchange on Meſſrs. Bommin and 
Luſſaus, dated 8th December 1769, for the whole amount of the 
ſum advanced by Hague to make up the cargo. That this bill 
however was not accepted; whereupon Rodrique procured the 
cargo to be attached in the hands of the ſeveral perſons who 
held it. | 

That, in the mean time, Hague having in vain attempted to 
recover the loſs from the underwriters in England, on account 
of the barratry of the maſter, ſtopped payment. 

That on the 8th March 1770 the houſe of Meſſrs. Le Grands 
delivered in all their accounts at the regiſtry of the Conſulate at 
Rechelle, omitting to inſert this debt to Hague, which omiſſion 
they had afterwards endeavoured to ſupply by a ſupplemental 
account, dated 13th Auguft 1771. But that the account, when 
delivered in, was full of error and fraud ; upon the faith of which 
ſuppoſed account however they had treated with their other 
creditors, and had got their agreement allowed by the parli- 
ament of Paris, by arret, upon a petition of the 13th February 
17723 in conſequence of which, a releaſement was granted to 
them of all attachments and executions, and an injunction to 
all perſons, arreſting any of their effects, to return them into 
their hands, 

That it was to remedy this atrocious conduct of the houſe of 
Le Grands that the petitioners applied, &c. 

The petition concluded by ſtating the proofs of the plaintiff's 
title to the ſum claimed on account of the cargo. 

That, in conſequence of the above petition, a decree was made 
on the 22d Augyft 1775, by John Baptiſt Raymond Navarre, 
counſellor in parliament, and licutenant-general of the admiralty, 

and 
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1786. and others, at Bourdeaux ; which, after ſtating the petition 2nd 
+ eg the evidence produced in ſupport thereof, is as follows: 
_ a We, doing juſtice to the parties, have declared, and do dec 

Bovzvizv. the contumacy laid againſt the ſaid Rene Guine to be well and duly 
founded ; and for the compenſation thereof have declared him 
and do declare him, guilty and convicted of the crime of barraty 
of the maſter, for having ſigned falſe bills of lading in order 90 
change the voyage of the ſaid ſhip the Rachette or Bellona, and 
contrived to carry away the merchandizes of which the cargo 
conſiſted, and of having effected the ſaid barratry in bringing tle 
ſaid ſhip into the port of this city, contrary to the tenor of the 
bills of lading which he had delivered to the ſaid Hague ; for 
reparation whereof we do condemn the ſaid Rene Guin? to per- 
petual ſervice on board the king's gallies, Sc. 
' We do likewiſe declare the ſaid Dominique Le Grand guilty 
and convicted of having been an inſtigator and accomplice of the 
faid barratry of the maſter, in cauſing the ſaid captain to (gn 
ſome falſe bills of lading to alter the ſaid ſhip's voyage, with an 
intent to carry away the merchandizes of which the ſaid cargo 
conſiſted, and of having effected the ſaid robbery in cauſing the 
ſaid ſhip to be brought into Bourdeaux, wherefore we do condemn 
the ſaid D. Le Grand to ſerve the king on board his gallies for 
five years, Wc. 

We do alſo condemn the ſaid Rene Guinè and Dominique Le 
Grand jointly and ſeverally to pay unto the ſaid Nutt, Smith, 
and Rolleſton, in behalf of whom they act, the ſum of 42,270 hiv, 
4 fols, 7 den. conformable to the bill of exchange drawn in the 
name of Le Grand, father and ſon, to the order of Mr. Michel 
Redrique, on the ſaid Bommin and Luſſaud, for the amount of 
the merchandizes furaiſhed by the ſaid Hague to make up the 
cargo of the ſaid ſhip the Rachette or Bellona. 

The captain and Le Grand were alſo condemned in all charges, 
expences, and in intereſt, &c, | 

The queſtion for the opinion of the Court is, whether the 
plaintiffs are entitled to recover ? 

Smith contended, on the part of the plaintiffs, that the fraudu- 
lent conduct of the maſter amounted to barratry. To prove 
this, he had recourſe to the ſeveral definitions of the word 
« barratry,” as given by all the writers upon commercial law, 
by whom it is explained to be © fraus, dolus, vel deceptio.” Molly 
conſiders malpractices againſt the cargo as amounting to bar- 

g ratry ; 
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maſt 
,unning away with the ſhip, or by embexzling the cargo; and 
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ntry z and Pofilethwayte (a) ſays, that “ barratry is where the 1786. 
er or mariners cheat the owners or inſurers, whether by — 


Nurr 
againſt 


above all Lord Mangficld in the cafe of Yallejo and Wheeler (b), Bovnvigue 


laid down this broad deſcription of it, that * whatſoever is by the 
« maſter a cheat, a fraud, a cozening, or a trick, is a barratry in 
« him: and added, that © nothing could be ſo general.” Therefore 
the cargo in this caſe having been embezzled by the fraud of the 
maſter, it amounted to an act of barratry in him. He was guilty 
of a crime in the firſt inſtance, in going to Bourdeaux inſtead of 
Rochelle ; and even if he had gone into the port of Rochelle, and 
had made a falſe delivery of the goods to any other perſon than 
the proper conſignee, he would have been guilty of barratry. It 
can make no difference that the owner of the ſhip was on board 
all the time, He was an entire ſtranger as to the cargo. This 
intervention could not vary the relative ſituation of the other 
parties : the captain was not bound to follow his directions; for, 
by the agreement with Hague, Meſſrs. Le Grands had parted 
with their intereſt in the ſhip for that voyage. Hague had the 
ſole uſe of her, and had fixed her deſtination, and muſt be con- 
ſidered as the /pecial owner of her during the continuance of the 
agreement. Therefore, as he was not privy to the fraud of the 
maſter, he is entitled to recover againſt the underwriters in the 
character of owner of the ſhip. No actual conveyance is neceſ- 
ſary in order to transfer the ownerſhip of a veſſel ; it is ſufſi- 
cient for the preſent purpoſe, if Hague had the ſole occupation 
of her, and ated oſtenſibly as owner. It was determined in the 
caſe of Vallejo and Wheeler that the act of the captain amounted 
to barratry, becauſe his going to Guernſey to take in wine was 
without the knowledge of Darwin the freighter, who was cone 
ſidered to have ſuch an ownerſhip in the veſſel for that voyage 
as to enable him to recover as for a loſs by barratry committed 


againſt him by the maſter. In arguing that caſe, a diſtinction 


was taken between a general ſhip, and one that is let to freight 
to a ſingle perſon only, This caſe muſt come within the latter 
deſcription 3 for though there was no charter party, yet that 
makes no difference; for a charter party is nothing more than 
a contract to have the excluſive uſe of a ſhip for a particular 
voyage, which is exactly the caſe here. 


(a) 2 Poftlge, Tit, Barr 5) Coup. 184. 
of 499. (5) Corp. 154+ The 
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The court in France, which had a competent juriſdiQiqn to 
decide ſuch a queſtion, have already determined that this waz ber. 
ratry in the maſter ; and this court, who are to paſs Judgment 
upon the ſame facts, will not readily determine otherwiſe, 4, 
to the reparation which was ordered to be made by that ſen. 
tence, whether any benefit can ever be derived from it, or not, 
cannot vary the queſtion between theſe parties, or diveſt the xi oht 
of the plaintiffs to recover againſt the underwriters at . 
for that was a criminal proſecution, and the ſum adjudged wi 
more in the nature of a penalty for groſs miſconduct in Meſſtz 
Le Grands, than an adjudication upon a civil contract; and the 
judges who pronounced that fentence of condemnation could 
never intend thereby to ſet aſide a fair contract entered into by 
other parties. 

This being avowedly a fraud, and groſs miſconduct on the 
part of the maſter, the additional circumſtance of Le Grand 
being privy to it, will rather aggravate than diminiſh the mal. 
ter's criminality. 

S. Heywood, for the defendant, went upon the diſtinction 


which different countries in Europe make in their definition of 
barratry. In France barratry is any neg/ef whatſoever on the 


part of the maſter ; but in England the act mult partake of the 
nature of a crime to conſtitute barratry. In 2 Yal. 80. two in- 
ſtances are mentioned, where the aſſured cannot recover as fora 
loſs by barratry; 1ſt, where the owner of the ſhip acts as maſter; 
2dly, where the maſter himſelf is the aſſured. 

In conſidering whether the conduct of the maſter ſtated in this 
caſe be barratry or not, barratry muſt be taken in the ſame ſenſe 
in which it is uſed in Eugliſb policies of aſſurance ; and accord- 
ing to our ſignification of the word, barratry muſt be committed 
againſt the owners. It is ſaid indeed, that Hague muſt be con- 
ſidered as the owner of the ſhip pro hac vice: but the laſt words 
of the agreement are deciſive againſt ſuch a conſtruction; for it 
was a conditional ſale of the cargo to Meſſrs. Le Grands, and in 
default of their paying for it in the ſtipulated manner, Hague 
was to pay no freight or other charges of conveyance, but the 
captain was to have his remedy againſt Le Grand alone. So that 
Hague had merely the uſe of the ſhip, and not the poſſeſſion or 
direction of her. In Yallejo and Wheeler, the ſhip was chartered 
to Darwin, by which means he was to all intents and pur- 
poſes he owner of the ſhip for that voyage, It was there 2 
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gued, that if a ſhip be let out to freight to a ſingle perſon, the 1786. 
freighter is owner for that voyage : but if there be only a cove- 6 
nant to carry goods, the real owner of the veſſel has the direction Ka 
of her, and the hiring of the maſter and mariners. This was B92» nD:zv. 
nothing more than a mere undertaking to carry the goods of 
Hague to Rochelle. And according to the doctrine in Stamma 
and Brown (a) when a merchant had ſhipped goods on board 
a general ſhip, and the captain has deviated with the conſent of 
the owners of the ſhip, that was held not to be barratry, ſo as 
to entitle the owner of the goods to recover againſt the under- 
writer. In 2 Chan. Caf. 238. it was held that the owner of the 
ſhip is not liable for the barratry, of the maſter ; for which reaſon 
barratry is inſured againſt, but deviation is not. In barratry, the 
captain muſt commit a fraud upon his owner: but, if the oxwner be 
guilty, it then ceaſes to be barratry, and becomes ſome other crime 
for which he is anſwerable to the party injured. There can be no 
doubt in this caſe againſt whom the fraud was committed. 
There was no relation between the maſter and the freighter. The 
| former acted under the direction of the owner of the veſſel, and 
| therefore cannot be ſaid to be guilty of a fraud againſt him; in 
which caſe only an inſurer can be liable as for barratry. For 
all ſpecies of embezzlements by the maſter or mariners to a cer- 
tain amount the owner of the ſhip is liable by 7 Geo. 2. c. 15. & 
fartiori, if he himſelf is conſenting to it: and the underꝛuriter is 
only anſwerable for hoſe as of fraud, for which the owner is 
nat: but where goods are loſt or ſpoiled by the default of the 
maſter, the owner is liable in reſpect of the freight. Ben v. 
Sanford and others Salk. 440. In the caſe of Lewen and Suaſſo 
(% Lord Hardwicke ſaid, * Barratry is an act of wrong done 
« by the maſter againſt the ſhip and goods,” | 

The Court, on this day, ordered another argument; and 

Lord MaxsF1ELD, Ch. J. ſaid, that with regard to the ſen- 
tence which had been paſſed abroad, and which declared the 
maſter and owner to have been guilty of barratry, it was entirely 
out of the queſtion. That though it was a molt righteous judg- 
ment; yet that it was no part of the conſideration of the Court 
there, what was meant by barratry in an Eng/i/h policy. The 
queſtion was left entirely open. 'That their idea of barratry was 
manifeſtly different from the conſtruction put upon that word 
in our own courts, for they had found the otαẽꝭH guilty of bar- 
ratry, which was entirely repugnant to every definition of barra- 
try which had ever been laid down in an Engliſb court of juſtice. 

(a) 2 Sera, 1173. (b) Pallleth. 147. tit. Afurance. 
10 A few 
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A few days afterwards the Court declared that they had ny 
the ſmalleſt doubt as to the preſent queſtion, and therefore 
thought it very unneceſſary to hear a ſecond argument, Accord. 
ingly, | 

Lord MaxsF1ELD, Ch. J. delivered the opinion of the ccun. 

All queſtions upon mercantile tranſactions, but more parici. 
larly upon policies of inſurance, are extremely important ay 
ought to be ſettled. The general queſtion here is on the con. 
ſtruction of the word barratry in a policy of inſurance, It; 
ſomewhat extraordinary that it ſhould have crept into inſurance; 
and ſtill more that it ſhould have continued in them ſo log; 
for the under-writer inſures the conduct of the captain (whey 
he does not appoint, and cannot diſmiſs,) to the owner who cal 
do either. 

The point to be conſidered is, whether barratry, in the ſenſe 
in which it is uſed in our policies of inſurance, can be commiutei 
againſt any but the owners of the ſhip ? It is clear beyond con. 
tradiction that it cannot. For barratry is ſomething contra 
to the duty of the maſter and mariners, the very terms of which 
imply that it muſt be in the relation in which they ſtand to 
the owners of the ſhip. The words uſed are maſter and mariner,, 
which are very particular. An owner cannot commit barratry, 
He may make himſelf liable by his fraudulent cenduct to the 
owner of the goods, but not as for barratry, And, beſides, 
barratry cannot be committed againſt the owner 2175 his conſent; 
For though the owner may become liable for a civil loſs by the 
miſbehaviour of the captain, if he conſent, yet that is not 
barratry. Barratry muſt. partake of ſomething criminal, and 
muſt be committed againſt the ozwner by the maſter or mariner 
In the caſe of Vallejo and Wheeler the Court took it for grant- 
ed that barratry could only be committed againſt the owner 
of the ſhip. The point is too clear to require any ſurther dil- 
cuſhon, 

Poſtea to be delivered to the defendant. 

BuLLER, J. took notice of ſome miſtake in the ſtatement 
of the caſe of Vallejo and Wheeler as reported in Coriper, which, 
he ſaid was eaſily amended by ſtating that the veſſel was char: 
tered by Brown to Darwin, inſtead of by Darwin 79 Brown. 

That Brown having likewiſe acted as captain of the ſhip had 
probably been the occaſion of the miſtake, 

And that, when the caſe was read with this alteration, it would 
befound to decide the preſent queſtion, a 

1? 
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The Kino againſt The Bisnoy of Lonpon. 


EARCROFT had obtained a rule laſt term to ſhew 
5 cauſe why a writ of mandamus ſhould not iſſue directed to 
the defendant, commanding him to licenſe Jahn Hutchins, clerk, 
to preach as afternoon lecturer of the pariſh church of St. Luke, 
Chelſea, purſuant to his election. 

This rule was enlarged at the beginning of this term, in or- 
der to make Mr. Cadegangthe rector, a party to it. 8 

The application was founded on ſeveral affidavits, which ſtat- 
ed that there had been, time immemorial, a right and cuſtom 
in the ſaid pariſh for the pariſhioners to have and ſupport, by 
voluntary contribution, a lecturer to preach in the ſaid pariſh 
church on Sundays in the afternoon, and that it had been the 
cuſtom of the pariſhioners, time immemorial, to nominate and 
elect ſuch lecturer by public and open poll of the inhabitants 
paying ſcot and lot in the ſaid pariſh in the veſtry room, pre- 
vious notice of ſuch election being given in church on the Sun- 
day preceding. 

That, previous to the year 1708, there was no entry to be 
found in the pariſh books relative to the lectureſhip, they having 
been loſt or deſtroyed, as was believed. 

That the following entries were taken from the pariſh minute- 
book z—* Thurſday, July 1ſt, 1708. It is alſo ordered at the 
« ſame veſtry that they will proceed to the choice of a lecturer 
« in the room of Mr. Standiſb, lately deceaſed, on Sunday next, 
« at fix in the evening; and that notice thereof be given in the 
« church in the morning, &c. 

« According to an order at our laſt meeting, on the 4th in- 
« ſtant, we are now met in a veſtry to make a further ſcrutiny, 
« who are proper electors; and do now affirm that the majority 
« was for Mr. Hugh Shorthouſe, to be our lecturer; and there- 
fore do, in the preſence of us, the churchwardens and over- 
te ſeers and the reſt of the pariſhioners now preſent, declare 
« and atteſt the ſame.” 

That it appeared by the ſaid book of entries, from the year 
1708 to the preſent time, that there had been lecturers choſen 
by the inhabitants houſeholders of the ſaid pariſh in regular ſuc- 


ceſſion upon vacancy by death or reſignation of the former /ec- 
 #wrer. 


ſupported 
by voluntary 
contibuti- 
ons, unlcſs 
imme- 
morial cuſ- 
tom to elect 
without 
ſuch conſent 
be ſhewn. 


* 7 7 
— — 


- > —— a4 - a 
- 

2 6 — P 8 * * 
e * — 
— " 2 mm» <3 188 - ——— 8 * 

= N " a4 * 

— a = we. K 


* 
2 wa . 
: 1 
— mes IT. — = 


2 x 


2h . 


-_ 2 98 
9 $ —_— ** 
—— 
—— 


— 
* 
— — 2 LC CES JR » 
VE CC ILSS 


\ : ©. 4 
"—»* = vx” = N 
_ — » - 
* 
rr 


F 4 , * 
1 _ — — - 2 85 
- - 
* 2 9 . d 
e * 
— 3 — 5 * 
— _ 2 — 5 E 
EN ey TEE 2 — 


3 


3 —-- 4 


— — 3 6 WG A * R I 5 
* 7 7 p = — 


Be 
me 


CASES IN TRINITY TERM 


turer. That the reverend William Williams clerk, the late 
lecturer of the ſaid pariſh, on or about the 23d. February, 158 
regularly reſigned the ſaid lectureſnip. That on the 5th Marg 


®P laſt after notice given on the 28th of February preceding, th, 


inhabitants proceeded to an election in the uſual manner, whe, 
Mr. Hutchins was choſen, Ec. 

Mingay now ſhewed cauſe againſt the rule, and read from an 
aſhdavit the following entry, extracted from the regiſtry of the 
Conſiſtory Court of London; * We, whoſe names are hereunder 
< written do declare, that Mr. Hugh Shorthouſe was fairly and 
4 duly eleded to be leCturer of the pariſh church of Chel{ on 
« the 4th day of this preſent July; and therefore we do humbly 
e requeſt the Right Reverend Father in God, Henry, Lord Biſhop 
tc of London, that he would be pleaſed to give him a licenſe to 
« officiate as lecturer in the ſaid pariſh church of Chelſa. Wit. 
« neſs our hands, this 8th day of July, 1708, (ſigned by the 
« churchwardens, overſecrs and conſtable.”) 

After which followed; *“ Mr. Hugh Shorthouſe flood with my 
« conſent for lecturer of Chelſea, and was, as is above ſpecihed, 
« choſen by a majority on the 4th day of July Jaſt. Witneſs my 
“hand this 21ſt of Aug, 1708. John King, rector of Chelſea,” 

He contended that it appeared from the above extract that, 
in the very inſtance relied on, the conſent of the rector had been 
obtained before the biſhop granted his licenſe. 

Unleſs there be an endowment or an immemorial cuſtom to 
appoint without the conſent of the rector, the Court will never 
grant a mandamus to the biſhop to licenſe, till ſuch conſent is 
obtained. 2 Stra. 1192. 1 Wil. 11. This was not an en- 
dowed leCQtureſhip, becauſe it appeared from the afhdavits that 
the lecturer has been ſupported by voluntary contributions. It 
would be nugatory in the biſhop to grant ſuch a licenſe, unleſs 
the conſent of the rector were obtained, or unleſs it were warrant- 
ed by immemorial cuſtom, becauſe the rector might maintain 
treſpaſs againſt the lecturer for uſing his pulpit, even though he 
ſhould be licenſed; for a licenſe forms no part of the title of a 
lecturer, it only exempts him from the penalties in the 13 C 
14 Car. 2. c. 4. 

He mentioned a caſe between the church-wardens of 
St. Leonard's Shoreditch, and doctor Denn, in the eccle- 
ſiaſtical court, in the year 1758, where doctor Denn the 


rector of the pariſh entered a caveat againſt the Revd. J. Day's 
| being 
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being licenſed, who had been elected by the pariſhioners to the 1786. 
office of lecturer, and the licenſe was afterwards refuſed, becauſe e 
the rector did not conſent, I, 5 
Bearcreft and Erſkine, contra, inſiſted upon the right of the 2 
pariſhioners to make ſuch an appointment for the alnidavite ex- 8 
preſsly ſtate an immemorial cuftem in them to chooſe a lecturer 
This cuſtom is ſupported by entrics as far back as the records of 
the pariſh reach. Primd facie theſe are ſtrong evidence of ſuch 
an immemorial cuſtom ; and if theſe ſacts were put in iſſue on 
record, it would be incumbent on the other party to impeach 
them by contrary evidence. It is ſufficient for the party apply- 
ing to ſtate a right in themſelves, without negativing the right 
of any other perſon. As to the conſent which is ſuppoſed to 
have been given by the rector in 1708 to the election of Mr. 
Shorthouſe, it does not appear by the entries that ſuch conſent was 
certified to the biſhop before he granted his licenſe. The caſe 
of doctor Tenn is not applicable here, becauſe the cuſtom of an- 
other pariſh will not govern this. The fat. 13 f 14 Car. 2. 
6. 4. does not require the conſent of the rector. - 
But even ſuppoſing this right to be left doubtful upon the al- 
ſidavits, the court has always either granted a mandamus in ſuch 
caſes, or directed an iſſue to be tried, in order that the party 
may have art opportunity to affert his right. Nothing more is 
neceſſary for the party applying for the writ, than to ſhew a 
probable cauſe ; and this by no means cencludes the queſtion, 
but merely puts the right in a way to be tried. In the caſe of 
The King and the dean and chapter of St. Paul's, Wallace oppoſed 
an application which was made for a mandamus to admit one 
Arnd to the office of verger of the church, on the ground that 
the right on which he claimed was diſputed; but the Court 
granted the writ in order to try the right. 
Lord MansFELD, -Ch. J. 
Nothing is ſo clear as that no perſon can uſe the pulpit of a 
rector unleſs he conſent ; or, in other words, no man can be a 
{:turer without ſuch conſent, But if there has been an imme- 
morial uſage, the law ſuppoſes that there was a good foundation 
for it. If the lectureſhip be endowed, that affords a ſtrong ar- 
gument to ſupport the cuſtom, and to ſhew that it had a legal 
commencement, 
When an application is made for a mandamus, and the queſ« 
Gon turns upon a cuſtom which the parties litigating defire to 
Vol. I. 2 have 
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—— they will direct an iſſue to be tried. 
The R196 dation muſt be laid before them, and they muſt ſec that there; 


aral. 


The B:120p Tome ground for the application. It will not be granted merely 
for aſking. In the preſent caſe there is not a colour for it; tle 
lectureſhip is not endowed, it depends upon a voluntary contti. 
bution. All the evidence tends to prove that the conſent of the 
rector has always been obtained. 


of Lor: po. 


P.. lar, 
June zoth. 


A perſon 
m juſtiſy 
ereipaſs in 
following a 
fox with 
hounds over 
the grounds 
of another, 
if he do no 


have tried, the Court will grant the wr: 
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for that purpoſe, oe 
But, in ſuch caſes, a foun, 


The only entry produced is in 
1708; and, even in that inſtance, it appears from the bj ſhow's 


books, that the rector had given his previous conſent to the cn. 
didate's ſtanding for the leQtureſhip. 
produced, in which a licenſe has been granted without the rec. 
tor's conſent. 


And no inſtance has been 


BuLLER, J. There cannot be a ſtronger caſe. There is ng 


contradictory evidence, and therefore there is nothing for a jury 


to try. For the parties applying have not ſworn to any one in- 
{tance in which a leCturer has been licenſed without the conſent 


of the rector. 
Rule diſcharged. 


———cc_—_— —— — 


GUN DRY againſt FELTHAM, 


RESPASS for breaking and entering the plaintiff's cloſes, 
with horſes, dogs, &c. and for beating and hunting for 
game therein, and for breaking down, trampling down, and 
deſtroying the hedges of the plaintiff, 
Pleas. 1ſt, The general iſſue, on which iſſue was taken, 
2dly, And for a further plea in this behalf, as to the breaking 


more than is and entering the ſaid cloſes of the ſaid plaintiff, in the ſaid de- 


neceſſar to 
kill the 
10x (a). 


claration mentioned, at one of the ſaid ſeveral days and times 
when, Sc. in the ſaid declaration mentioned, and with feet in 
walking, and with the ſaid horſes in the ſaid declaration men- 
tioned, and with the faid hounds, greyhounds, and other dogs, 
in the ſaid declaration mentioned, treading down, conſuming, 
and ſpoiling a little of the graſs then and there growing and 
being; and as to the breaking down, trampling down, treading 
down, proſtrating, and deſtroying, a little of the hedges and 
fences in the ſaid declaration mentioned, there then ſtanding, 
growing, and being, in and upon the ſaid cloſes in the faid 


(a) Nicholas v. Badger. 37 & 38 Elia. C. B, & 
6 


P. Pt. 3 vol. 259. *. a. 
dec! aration 
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declaration mentioned, by the ſaid deſendant above ſuppoſed to 
have been done, he the ſaid defendant, by leave of the court, c. 
ſays, that he the ſaid plaintiff ought not to have or maintain his 
aforeſaid action thereof againſt him the ſaid defendant, becauſe 
he ſays that before and at the ſaid ſeveral days and times when, 
r. the ſaid hounds, greyhounds, and dogs, in the ſaid declara- 
tion mentioned, were the hounds, greyhounds, and dogs, of one 
Hunphry Sturt, Eſq. and that the faid Humphry Sturt was then a 
perſon qualified by the laws and ſtatutes of this realm to keep 
and uſe the ſaid hounds, greyhounds, and dogs, in the ſaid de- 
claration mentioned. And that the ſaid H. Sturt, before the 
ſaid ſeveral days and times when, &c. to wit, on the firſt day of 
September 1785 aforeſaid, at the pariſh aforeſaid, in the ſaid 
county of Dorſet, had retained and employed the ſaid defendant 
25 his huntſman and ſervant, to hunt and take care of the ſaid 
hounds, greyhounds, and dogs, in the ſaid declaration mention- 
ed; and that the ſaid defendant, from that time until and at the 
ſaid ſeveral days and times when, Sc. had remained and conti- 
nued, and then was ſuch huntſman and ſervant of the ſaid 
H. Sturt as aforeſaid ; and that juſt before cach of the ſaid ſeveral 
days and times when, &'c. he the ſaid defendant had farted and 
found one of thoſe deſtructive and hurtful vermin and beaſts of 
prey naturally inclined to do miſchief, called foxes, in and upon 
certain lands near to the ſaid cloſes in which, c. to wit, at the 
pariſh aforeſaid in the faid county of Dor/et ; and that he the 
ſaid defendant, being ſuch huntſman and ſervant of the ſaid 
H. Sturt as aforeſaid, a little before each of the ſaid days and 
times when, Cc. by the leave and licenſe of the ſaid H. Sturt, 
in order to hunt, purſue, take, kill, and deſtroy, the ſeveral re- 
ſpective foxes ſo ſtarted and found as aforeſaid, and to hinder 
and prevent the ſaid foxes from doing any miſchief in the neigh. 
bourhood, had cauſed the ſaid hounds, greyhounds, and other 
dogs, in the ſaid declaration mentioned, being the hounds, grey- 
hounds, and dogs, of the ſaid H. Sturt, to hunt, follow, and 
purſue the ſaid foxes ; and that becauſe each reſpective ſe of 
the ſaid foxes ſo reſpectively ſtarted and ſound as aſoreſaid, a 
little before each and every one of the ſaid ſeveral reſpective 
days and times when, Oc. had, during the ſa:d purſuits, fled 
and run out of and from the ſaid lands where they had been ſo 
as aſorcfaid reſpectively ſtarted and found, into and over the ſuid 
ces in-which, Se., in the ſaid declaration mentioned, he the 
2 2 ſaid 
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1786. fail deſendant, being ſuch huntſman and ſervant of the ſais . 
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other digi, in the ſaid declaration mentioned, fellow and go after 
the ſaid reſpeAive foxes into the ſuid cloſes in which, &c. with an 
intent to kill and deſtroy the ſame, and did take, kill, and deſtroy 
the fame; and, in fo doing, he the ſaid defendant, at the ai 
days and times when, &c. did break and enter the ſaid cloſes of 
the ſaid plaintiff in the ſaid declaration mentioned, and with hi 
feet in walking, and with the ſaid horſes in the ſaid declaration 
menticned; and with the ſaid hounds, greyhounds, and other 
dogs, in the ſaid declaration mentioned, did tread down, con- 
ſume, and ſpoil a little of the graſs then and there growing and 
being, and did a little break down, trample down, proſtrate, 
and dellroy the ſaid hedges and fences in the ſai declaration 
mentioned, then and there ſtanding, growing, and being in and 
upon the {ad cloſes in the ſaid declaration mentioned, as he law. 
fully might ſor the cauſe aforeſaid, doing as little damage to the 
ſaid plaintiſf as he the ſaid defendant poſſibly could; which are the 
ſaid ſeveral treſpaſſes in the introduction to this plea mentioned, 
and whercof the ſaid plaintiff hath above complained againſt him 
the ſaid defendant ; and this he the ſaid defendant is ready to 
rerify; wherefore he prays judgment, Wc. 

To this there was a general demurrer, and joinder in de— 
murkcrs 

Lawrence for the plainuſf, The queſtion upon this record 
is, whetker a perſcn hunting has a right to follow foxes upon 
the ground of another? "The qualification of the perſon is en- 
tirely out of the queſtion, By the general law, no perſon can 
go over the land of another without his permiſſion ; and, in 
Button againſt Moody (a), Lord Helt ſaid, & If A. ſtart a hare in 
« the ground of B. and hunt it into the ground of C. and kill it 
« there, the property is in A. the hunter; but A. is liable to an 
« action of treſpaſs for hunting in the grounds as well of B. us 
« of C.“ But the diſtinction which may be attempted to be 
taken between that caſe and the preſent is, that a fox is a nexinu 


animal, and therefore that every perſon is at liberty to pur- 


4 


(a) 1 Lord Ray. 250. 
{us 


Sturt as aforeſaid, did, at the 11d days and times when, e. 8 { 

G ws wy the purſuit of, and to hunt, take, kill, and deſtruy, the ſaid ſeveral 
FrxzTwaze, and reſpective foxes, and as 75 only way and mean for fo diins 

a 0 0 - 7 . ; 65 | 

with one of the faid horſes in the laid declaration mentioned, a 

each time when, Oc. and 472 the ſaid hounds, greyhounds, and 
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fue and kill it wherever it is found, If it is ſo determined, it 1786. 
muſt be upon the principle, that it is for the public good to de- 

T 8 . - 13- »- GCGuxvar 
troy the animal, and that the convenience and rights of indivi- 7,1 
Juals muſt give way: but this will equaily,give a right to de- FITA. 
ſtroy ſences, to go into ſtanding corn, or gardens and nurſeries, 
let the miſchief to the owner be cver ſo conſiderable. The prin- 
ciple applies as well to ſearching for thoſe animals in the grqunds 
of another, as to the pit of them: but ſuch a right is denied 
by every lau- book on the ſubject. 

In the caſe of Gedge v. Minne (a), it was determincd that the 
defendant could not juſtify digging for a badger. And though 
Croke, J. ſaid in that caſe, that, upon a purſuit, the defendant 
might follow and kill noxious animals over the grounds of a 
third perſon, without being ſubject to an action of treſpaſs, yet 
that did not form a part of the caſe, and was merely founded on 
a dium of Brooke, J. in 12 Hen. 8. 10. where he ſaid, a man 
might juſtify entering into the lands of another to kill a fox, 
gray, or an otter, becauſe chey are beaſts injurious to the com- 
mon-wealth, But the principal queſtion there aroſe concerning 
the property of a itag, which had bcen killed in hunting. And 
upon this have all the ſubſequent deciſions been made, without 
regarding the occaſion which gave riſe to it. So that this dium 
in Bultrede was merely founded on a dium. 

But in 2 Rel. Abr. 558. there is an expreſs authcrity againſt 
ſuch a doctrine ; for it is there ſaid, “ that the defendant could 
« not juſtify the treſpaſs on account of hunting a fox ;” and in 
the ſame caſe, as reported in Brownl. 224. Fenner, J. held, “ that 
« it was not lawful to break hedges in the purſuit.” And break- 
ing hedges in the preſent caſe conſtitutes a part of the treſpaſs, 
which is confeſſed by this plea. Theſe authorities are recog- 
nized in Com. Dig. title, Pleader, 3 M. 37. where it is ſaid, the 
defendant cannot jultity either entering or digging for a fox. 

Gibbs, tor the defendant, was ſtopped by the Court. 

Lord MANsPIEL.D, Ch. J. By all the caſes as far back as 
in the reign of Henry 8th, it is fettled that a man may „eier a 
fox into the grounds of another. It is not neceſſary in this cafe 
to enter into the exceptions which have been made to that gene- 
ral rule, becauſe this demurrer diſputes the general propoſi- 
tion. N 

Wits, J. ſaid, that the caſe in Pepham 162 was much 
ſtronger than the preſent. 
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Burtt, J. The queſtion on this record is, whether the 
defendant be juſtified in following the fox at all over another 
man's grounds. The demurrer admits that which is averred in 


IVa. the plea, namely, that this was the only means of killing the fox, 
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The ranger 
of a royal 
fark is rate. 
able, as ſuch, 
to the poor 
for incloſed 
lands, in tlie 
park, yicld- 
ing c:rtain 
profits ; but 
nat for the 
kertage and 
parnave, 
which yicld 
no profits 


(s). 


This cafe does not determine that a perſon may unmeceſſarihy 
trample down another perſon's hedges, or maliciouſly ride oye; 
his grounds: if he do more than is abſolutely neceſſary, he can. 
not juſtify it; and ſuch circumſtances are a proper ſubject for 
a new aſſignment. | 
Judgment for the defendant, 


Lord BuTE againſt GRINDALL and Another, 


8 HES E were two iſſues: 

The firſt of which was to try, whether the plaintiff, a 
ranger and keeper of his majeſty's park, called The New Parh 
near Richmond, in the county of Surry, was liable to be rated to 
the relief of the poor of the pariſh of Putney, in reſbec of 

99 a. Or. 12þ. of incl:/ed lands, being meadow and arable, part 
of the ſaid park, and 39 a. 1 r. 32 p. of land, open to park paſlure, 
alſo part of the ſaid park. 

The zd, Whether the plaintiff was liable to be rated, We, in 
reſpect of the herbage and pannage of the ſaid park ? 

This cauſe was tried at the laſt aſſizes for the county of Surry, 
before Gould, J. when the jury found a 

Special verdict; which ſtated, That our Lord the nc king, by 
letters patent under the Great Seal of Great Britain, bearing 
date at Weftminſter the 25th day of June, in the twenty-firit year 
of liis reign, reciting 3 other things) that the princeſs 
Amelia, daughter to his late majeſty king George the Second, had 
held, and had lately ſurrendered, reſigned, and yielded up, into 
our ſaid lord the now king's hands the office hereinaſter meu- 
tioned, gave and granted to the faid earl the office of ranger and 
keeper, and the cuſtody of all that his ſaid park, called Nexw Park, 
near Richmond, in the county of Surry, and the cuſtody, ſurvey, 
and preſervation of all and fingular the houſes, lodges, ediſices, 
walks, deer, wild beaſts, and game, in his ſaid park, there being 
or thercaſter to be, to have, enjoy, exerciſe, and occupy the ſaid 
office, unto him the ſaid carl, by himſelf, or his :ufficient de- 
puty or deputies, during Lis pleaſicre. And further, for the bet- 


(a) Vid. R. v. F. Hurdis, f. 3 vel. 497. 
ter 
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ter execution of the ſaid office, his ſaid majeſty had given and 
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ranted, and by the ſaid letters patent did give and grant, unto — 
the ſaid earl the herbage and pannage of the ſaid park, over and _ 4 
above the keeping of the game within the ſaid park, from time W of 
ALL. 


to time being; and alſo the fees of three bucks and three does 
every ſeaſon : and alſo the wages and fee of fix ſhillings by the 
day for every day in the year, payable as in the ſaid letters pa- 
tent is particularly ſpecificd; and alſo all woods and under- 
woods, commonly called browſe wood, wind-fall wood, and 
dead and decayed trees, maſt and chiminage happening or 
falling from time to time within the ſaid park, together with 
the neceſſary timber for repairing the houſes, lodges, edi- 
fices, and walks, in the ſaid park, and ſuch timber as 
ſhould be wanting and neceflary for dividing, ſeparating, and 
incloſing any parts or parcels of lands within the ſaid park, 
as ſhould from time to time be judged convenient for im- 
proving the paſture and herbage thereof, and for beautifying 
the ſaid park, as was therein before mentioned to be granted, ſo 
as ſuch timber ſo to be cut down at any time ſhould be made 
uſe of and employed within his ſaid park for the purpoſe afore- 
ſaid, and not elſewhere or otherwiſe, unto the ſaid earl dur- 
ing his ſaid majeſty's pleaſure, together with the liberty of 
planting trees againſt the wall of the ſaid park; and all other 
wages, fees, profits, rights, perquiſites, commodities, advantages, 
and emeluments to the ſaid oſſice belonging or appertaining as of 
right had, taken, received, or uſually enjoyed, with the like of- 
fice, in as large, ample, and beneficial manner and form to all 
intents and purpoſes, as the ſaid princeſs Amelia, or any other 
perſon or perſons whoſoever theretofore holding, enjoying, or ex- 
erciſing the ſaid office and premiſes, or any of them, had and re- 
ceived, or ought to have had and received, byreaſon thereof, with. 
eut rendering, paying, or making any account, or any other thing 
for the ſame, to his ſaid majeſty, his heirs, or ſucceſſors, in any 
manner whatſoever, That 269 acres or thereabouts of the ſaid 
fark are, and before the ſaid carl became ranger, were, and from 
thence hitherto have been, //tuate in the pariſh of Putney, in the 
county of Sarry. That 230 acres or thereabouts, pareel of the 
ſaid 269 acres, during all the time aforeſaid, have been and ill 
are inciſed lands, called the Caddecks, and 39 acres, reſidue 
thereof, during all the time aforefaid, have been and {till are pen 
to park paſture, That 106 acres of the ſaid 230 acres of incloſed 

| Z 4 lands, 
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lands, during all the time aforcſaid, have been and ſtill az, Meg, 
dow, and the remaining 124 acres, during all the time aforeſyy, 
have been and ſtill are arable land, and have been and Kill a 
ploughed, and fown with corn and with rye graſs and clover, 
in the ordinary courſe of huſbandry. That the mende, during 
all the times aſoreſaid, has been mowed, and the hay thereon may 
at ſeaſonable times of the year % mowers and hay-maters ling 
as common labourers, and paid by the king. That the king has 
ound the hay feed. That 66 loads of the hay when made has been 
yearly carried out of the incloied lands into the park by ſerrants 
paid by the king, in the king's waggons, drawn by the king 
horſes. That it has been here Hacked in convenient places fer 
the uſe of the deer, and the overplus of the ſaid hay has been 
flacked up in a place in one of the incloſed paddocks, called 
the rick-yard, for the uſe of the hing's horfes, and the ranger. 
horſes. That ſometimes there has been no overplus. That lait 
year there was not enough for the deer; but that the average 
quantity of hay made in the ſaid incloſed meadow land, one 
year with another, has been one load on an acre. That the 
member of the king's horſes has not been limited. That they have 
m_ eat about 30 loads in a year: but they might have eat it 
all, if there had been enough of them. That 40 or 59 head of 
not have come into the ſaid incloſed meadow lands in N. 
veinber in every year, and have ſtayed oy till April or May 
following. That as to the arable land, when it has been ſown 
with corn, the ranger has found the corn feed; and when it has 
been hun with rye erafs er clover, the king has found the feud, 
That it has been manure, plougſe d, and Hern, by the king's Ar- 
wanits and horſe s. That the manure has come from the king's 
ſtables, and has been carried out on the land by the king's teams 
That the corn has. been reaped by he- 


vants and teams to a granary near the ranger's lodge, which is 
about half a mile from the incloſed paddocks, there being ro 
barn on the ſaid incloſcd paddocks. That it has been carriad 
from thence to the ma! "Ret, and there fold for the benefit of the 
That the Zing has had ng part, That the ſtraw com- 
ing from the ſaid corn has been -uſed for thatching the hay 
ricks, and for the king's cart horſes, which have uſually been 
about 14 or 15 in number; but they have been chiefly littered 
with fern, That when the arable land has been ſown with 
clover 


ran ger. 
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clover or rye graſs, the king's and the ranger's horſes have eat 


up for the like uſe in future, but has never been ſold. That in 
the month of November five or ſix brace of deer have been yearly 
turned into the paddocks amongſt the corn, to be fatted for the 
king's birth day That they have eaten the green corn; and the 
corn has been likewiſe hurt by the keepers riding up and down 
amongſt it to ſearch for the deer which have hid themſelves in 
it, notwithſtanding which there has been ſometimes a pretty 
good crop. That three or four ſcore of ſheep belonging to the 
ranger have been turned into the arable lands about the autumn 
in every year. That the profits ariſing to the ranger from the whole 
of the ſaid lands are worth 1001. a year. That as to the 3y 
acres open to park paſture, the ranger has not received any profit at 
all from them. That he, herbage and pannage of the ſaid park 
have yielded no profit to the ranger. And that no ſwine have 
been fed in the ſaid park. But whether, on the whole matter, 
the ſaid carl is liable to be rated to the relief of the poor of the 
ſaid pariſh of Putney, in reſpect of the ſaid lands in the ſaid rate 
or aſſeſſment, in the ſaid firſt count of the ſazd declaration men- 
tioned, or any part thereof, or not, or whether the ſaid earl is 
liable to be rated, Sc. in reſpect of the herbage and pan. 
nage of the ſaid park, or not, the jurors aforeſaid are wholly 
ignorant, and pray the advice of the Court here thereupon, 
Ee. 

Ruyfſel for the plaintiff obſerved, that there were two queſtions 
for the conſideration of the Court, 

1ſt, Whether the plaintiff, as ranger of Richmond park, be liable 
to be rated for that part of the park which is incloſed ? and, 

2dly, Whether he' be rateable for the herbage and pannage ? 

As to the firſt : he muſt be rated either as being the occupier, 
or in reſpect of the perception of certain profits ariſing from 
the land. But the ranger is clearly not the occupier: the king 
has not demiſed to him the uſe of the park; he has only ap. 
pointed him his ſervant. The king has the dogninion and ſu. 
perintendance over the park; it is cultivated by the king's ſer- 
vants, and the produce of it applied, in the firſt inſtance, to 
the feeding of the king's deer and nog The plaintiff there- 
fore is merely a ſervant, and may be diſmiſſed from his office 
without notice or cjectment; and is not entitled to any emble- 


facnts, as a teuant at will is. Neither is he rateable for the pro- 
bs : lits, 
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2786: fits, becauſe theſe being th- profits accruing from the lang, the 
occupier of the land only is ratcable for them. But the king is 
Lord BrTz occupier, and would be rated for the land if he were a ſubjed 
againſt g . 11 "Qs 
Rating the ſalaries of the king's ſervants would be rating the King 


Gurinye 
ALE. through the medium of his ſervants; for in order to give them 


a certain ſalary, he mult raiſe their ſalaries in proportion to the 
deductions. The king, by this mode, pays his ranger by a pro. 
portion of the profits z and if a private gentleman were to pay 
his bailiff by a certain proportion of the proſits of the land, 
there could be no pretence for rating ſuch bailiff, becauſe it 
would be rating his ſalary. And thoſe profits, being perqui- 
ſites of office, are in the nature of wages or ſalary, In Sher. 
rington's caſe (a) a ſalary was held not rateable. There is like. 
wile another objection againſt rating the ranger in reſpect of the 
profits, becauſe they are uncertain, ſince the king may turn in az 
many deer and horſes as he chooſes; there is therefore no viſible 
1 ability of being rated. 

„ BuLLER, J. He is rated for the amount of the profits at the 
time of making the rate. 

Ruſſel, Nothing ſhould be rated in the hands of the king's 
ranger, which would not be rated in his hands if he were ran- 
ger to any other perſon. And in this caſe the plaintiff has not 
even the poſſeſſion of the ſoil. He admitted that when lands 
belonging to the king are demiſed to a ſubjeCt for any permanent 
intereſt, they are liable to be aſſeſſed (5), becauſe he is the occu- 
pier : but ſufficient appears on this ſpecial verdict to warrant the 
Court in ſaying that this park is in the occupation of the king, 
ſince the corn is ſubject to the uſe of the king's deer. And this 
35 not like the caſe of The King againſt Matthews (c), where the 
keeper was held to be rateable for the keeper's lodge and two 
acres of land in Windſer park; becauſe there the defendant was 


actually the occupicr. | 
The Court were clearly of opinion on the 2d. point, without 


wo 
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| | 4 hearing any argument, that the plaintiſf was not rateable for the 

jt þ 4 herbage and pannage. 

11 £þeperd for the defendant was ſtopped by the Court. 

: W's Lord Maxsrirzp, Ch. J. The queſtion on this verdict is, 
f | A Whether the plaintiſf is rateable at al *—not for how much, or 


in what proportion. 


— 


(a) 4 Prrr. 2011, 
(5) Bike of Perelund ag ink the pariſn of St. M., garct, WW: minſtcr, Cald. 153. 
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It is clear that he is not rateable for the herbage and pannage, 1786. 
becauſe they yield no profits. But there 1s a parcel of land in- 
cloſed, which he ſows, and for which he afterwards reaps the - — 
corn to tlie amount of 100. a year; therefore he is occupierz Grixy- 
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and quo nomine occupier can make no difference ; whether by =_ 
or for wages. This is like the caſe of The King againſt Matthews, 
where it was held that a ſervant occupying the lodge and two 
acres of land, whether he paid for them by a rent or by ſervice, 
was equally liable, 
BULLER, J. It is perfectly immaterial what intereſt the oc- 
cupier has in the lands; whether he holds as tenant at will, or 3 
by any other tenure : It is not neceſſary to enquire into the oc- a i 
cupier's title. A 
Per Curiam. On the firſt count judgment for the defendant j G 
and on the 2d. count, judgment for the plaintiff, | q 
De HAHN againſt HarTLEvy (a). Friday, ; 


June Zotli. 
N Kun was an action upon promiſes brought by the plaintiff vyhatever is 


(an under-writer) to recover back the amount of a loſs e in 
e margin 


which he had paid upon a policy of infurance. of a policy 


K 4 a0 of inſurance 
Plea the gencral iflue, is a Warran⸗ 


The cauſe was tried before Buller, J. at the Sittings after laſt ty, and muſt 


Eafler Term at Guildhall, when the jury found a ſpecial verdict = — 
which ſtated, | with, 


That the defendant on the 14th Zune 1779, at London, gave 
to one Alexander Anderſon, then being an inſurance broker, cer- 
tain inſtructions in writing to cauſe an inſurance to be made on a 
certain {hip or veſſel called the Jumo, which were in the words and 
ſigures following; * Pleaſe get 2000 J. inſured on goods as in- 
« tereſt may appear; ſlaves valued at 30 J. per head; comwood 
40 J. per ton; ivory 20 J. per hundred weight; gum copal 5 . 
* per pound; at and from Africa to her diſcharging port or ports 
« in the Britiſh Weſt-Indier ; warranted copper-ſheathed, and ſail- 
« ed from Liverpool with 14 fix-pounders, (excluſive of ſwivels, 
“ Wc.) 50 hands or upwards, at 12, not exceeding 15, guineas. 
Juno Beaver. S. Hartley and Company, June 14th, 1779.” 

That the ſaid Alexander Anderſon, in conſequence of the ſaid 
written inſtructions from the ſaid defendant on the ſaid 14th 
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] The judgment in this caſe was aſterwards unanimouſly affirmed in the Exche- 
quer Chamber. poſt, 2 vol. 186. 
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June, 1779, at London aforeſaid, Sc. did cauſe a certain writ. 
ing or policy of aſſurance to be made on the ſaid ſhip or veſl 
called the Juno in the words and figures following (reciting 


Haurtzy. the polity), which was upon any kind of goods and merch, 


dizes, and alſo upon the body, tackle, apparel, Wc. of and inthe 
ſhip June, at and from Africa to her port or parts of diſcharg 
in the Britiſh Y Indies, at and after the rate of 5 l. per 
cent. 

The verdict, after reciting two memoranda, which are not 
material, then proceeded to ſtate, that in the margin of the ſaid je. 
licy were written the words and figures following, © Sailed fron 
Liverpool with 14 f Gers, ſwivels, ſmall arms, and 59 han; 
or upwards ; copper fheathed,” 

That on the ſaid 14th June 177, and not before, at Londen 
aforeſaid, Vc. the plaintiff under-wrote the ſaid policy ſor tly 
lum of 2007, and received a premium of 31 /. 10 J. od. as the 
conſideration thereof, | 

That the ſaid ſhip or veſſel called the Fu ſailed from Liver. 
prot aforefaid on the 13th Ocfeber 1778, having then only 46 
hands o board her, and arrived at Beaumaris, in the iſle of Ay, 
glaſcu, in fix hours after her ſailing from Liverpol as afpreſaid, 
with the pilot from Liverpool on board her, who did pilot her 
to Beaumaris on her ſaid voyage z and that at Beaumaris afore- 
faid the ſaid ſhip or veſſel took in fix hands more, and 
then had, and during the ſaid voyage until the capture there. 
of herein after mentioned, continued to have, 5 2 hands on board 
her. | 

That the faid ſhip or veſſel in the ſaid voyage from Liverpzl 
aforeſaid to Beaumaris aforeſaid, until and when ſhe took in the 
faid fix additional hands, was equally ſaſe as if ſhe had had 59 
hands on board her for that part of the ſaid voyage. 

That divers goods, wares, and merchandizes, of the ſaid de- 
fendant of great value, were laden and put on board the ſaid ſhip 
or veſſel, and remained on board her until and at the time of the 
capture thereof hereinafter mentioned. And that on the 14th 
March 1779 the ſaid ſhip or veſſel, while ſhe remained on the 
coaſt of Africa, and before her ſailing for her port of diſcharge in 
the Britiſh Weſt India Iandt, was, upon the high ſeas, with tlie 
ſaid goods, wares, and merchandizes onboard her as aforeſaid, met 
with by certain enemies of our lord the now king, and captured 


dy them, Sc. and thereby all the ſaid goods, wares, and merchan - 
| ee dlies 
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re: of the ſaid defendant, ſo laden on board her as aforeſaid, 
were wholly loſt to him. 


That when the ſaid plaintiff received an account of the ſaid D 
loſs of the ſaid ſhip or veſſel, he paid to the ſaid defendant the Haz rity. 


ſaid ſum of 200 J. ſo inſured by him as aforeſaid, not having 
then had any notice that the ſaid thip or veſlel had only 46 hands 
on board her when ſhe ſailed from Liver pal as aforeſaid. But 
whether upon the whole matter We. | 

Law, for the plaintiff, was ſtopped by the Court. 

oo, for the defendant, 

Admitted, that a marginal note in a policy of inſurance may be 
s warranty ; but contended that this was diſtinguiſhable from 
the caſe of Bean v. Stupart (a), and all the other caſes on the 
ſubject. In the caſes decided, it has always been a warranty of 
a fact relating to the voyage inſuted : but in the preſent caſe, 
that which is written in the margin has no relation whatever to 
the voyage, for it relates merely to the force of the ſhip at Li- 
verpcol, before the voyage commenced, and is totally unconnect- 
ed with the riſk inſured. The inſurance is © at and from Africa 
« to her port of diſcharge in the Briti/h Weſt Indien;“ and the 
warranty is from Liverpool ; which is antecedent to the voyage 
infured, and is merely a repreſentation of the ſtate of the ſhip 
when ſhe ſet out on her voyage from Liverposl. Then if it be 
only a repreſentation, it is immaterial whether complicd with 
or not, becauſe ĩt is found by the verdict that the ſhip was equally 
ſafe with the number of hands ſhe had on board, as if ſhe had 
had the whole number contained in the warranty. 'The war- 
ranty then can only relate to her being copper /heathed : that part 
indeed was extremely material, becauſe otherwiſe the ritk would 
have been conſiderably encreaſed 3 and that extended to the 
voyage inſured : but the other part of the marginal note was 
merely a repreſentation, becauſe the manner of ſailing from Li- 
der pool was unconnected with the riſk inſured. 
But even if the Court ſhould conſider the whole as a war- 
ranty, it has been ſubſtantially complied with. 

Lord Maxsr!EtrD, Ch. J. There is a material diſtinction 
between a warranty and a repreſentation. A repreſentation may 
be equitably and ſubflantially anſwered : but a warranty muſt be 


firily complicd with, Suppoſing a warranty to ſail on the iſt of 


Auge, and the ſhip did not ſail till the 2d, the warranty would 
not be complied with, A «<varranty in a policy of inſurance is a 


(a) Drug. 11. 
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1786. condition or a contingency, and unleſs that be performed, th, 7 
is no contract. It is perfectly immaterial for what . a 

tes ip warranty is introduced ; but, being inſerted, the contract ues fi 
Hazrizr. not exiſt unleſs it be literally complied with. Now in the pre. 4 
ſent caſe, the condition was the failing of the ſuip with a cer 

tain number of men ; which not being complied with, the pole c 

is void. | 
ASHHURST, J. The very meaning of a warranty is to pre. | 

clude all queſtions whether it has been Sub/tantially complied 1 

with; it muſt be /zzerally ſo. t 


BuLLER, J. It is impoſſible to divide the words written in 
the margin in the manner which has been attempted ; that thay 
part of it which relates to the copper ſheathing ſhould be a wir. 
ranty, and not the remaining part. But the whole forms one 
entire contract, and muſt be complied with throughout, 

Judgment for the plaintif, 


——— ——  — 

1 HoRTON againſt WHITTAKER. 
June zoth. 
8 II 18 Was a caſe ſent from the court of chancery for the 
ac viſor had opinion of this court. 

He ſt '> 5 o * . 
Fi ot 13th July 1749. Edward Buſby, by his will of this date, 
whom "oY fened by him in the preſence of, and atteſted by, three witneſſes, 
Inari, 


and devifed after deviſing his real eſtates to his iſſue, if he had any, in caſe 


eee a he ſhould die without iſſue of his body, he gave and deviſed the 


their _ ſame as follows, viz. As to the moiety of the eſtates in Sigg, 
4 In ctrul == f 
ae they Dudley, and Ronvley, in the counties of Stafford and Woreyjer, 


—_— he gave and deviſed the ſame unto his wiſe, her heirs and al- 
1E1TS 1 ; 
during the ſigns. And being next deſirous to provide for his ſiſters, but car 


y federing that his fiter Mary Sawrey, wife of William Sanvrey, wa 


mari. d ſif- 


ter, receive gſready evell provided for during the life of her ſaid huſband, and 


1 4 3 therefore avould not, unleſs ſbe happened to ſurvive him, want any 
i monk 24 3 = aſſiſtance to enable her to live in the world, he gave and devifcd all 
9 two other his real eſtates in the city of Oxford, Clanfield, and Aſcoit, and 

17 1 all other his eſtates in the county of Oxford, unto Samuel Salt, 

afſirr.s, and 


from and after the dectaſt of the huſband, in cafe the married ſiſter ſhou!d be then living, to tlie 
uſe of the three fifters ſeverally in tlurds for life, with ſeveral remainders to tlicir firſt and ocller 
ſons, in tail, remainder to tie daughters as tenants in common, with croſs remainders between tis 
ſiſters on default of iffuc of their bodies re ſpectively, remainder over in tail :** The condition ot 
the married ſiſter's ſurviving ler kuſberd is not arncxed to any ot the limitations ſubſequent to the 
Enyitation of the life eſtate. And therrerrainder-man in tail can c moke a good te nant to tle 
preecipe upgr tlie ccath of the three filters without Muc, notwithftancing the huſband be then 
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Eſq and Lancelot Shadavell the elder, chemiſt, their heirs and 
aſſions, in truſt, that they and their heirs, during the liſe of the 
lid Mary Sazorey, ſhould receive the rents and profits of the ſaid 
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Hong ro N 
againſt 


glater, and pay the ſane to the teſtator's filers Elizabeth Buſby and W ra- 


Martha Buſby, their heirs and affigns and from and after the de- 
cenſe of the faid William Sawrey, in caſe the teflator's fifter Mary 
9% be then living, then in truſt as to one third part of the ſaid 
aſt mentioned ellate to the uſe of the faid Mary Sawrey and her 
aſſigns, for and during her life; and as to one other third part of 
the ſame eſtate, to the uſe of the ſaid Elizabeth Biſiy and her aſ- 
jigns, for and during her life; and as to the remaining third part 
thereof, to the uſe of his ſaid ſiſter Martha Buſty and her ailigns, 
for and during her life; and after the death of any or either of 
his ſaid ſiſters, then as for and concerning the third or ſhare of 
her ſo ſirſt dying, to the uſe of the firſt and every other ſons of 
her fo firſt dying, ſeverally and ſucceſſively, and the heirs of the 
bodies of ſuch firſt ſons, and in default of ſuch iſſue, to the uſe 
of all and every the daughter and daughters, as tenants in com- 
mon: but in caſe ſuch ſiſter, firſt dying, ſhould leave no iſſue, 
then in truſt as to the third or ſhare of her ſo firſt dying, to the 
uſe of the ſurvivors of them (meaning his ſaid ſiſters), in equal 
ſhares and proportions for and during their lives; and from and 
after the death of either of the ſurvivors, then as to the part or 
ſhare of her ſo ſecond dying, to the uſe of the firſt and every 


other ſon of her ſo ſecond dying, ſeverally and ſucceſſively, and 


the heirs of the bodies of ſuch ſons z and in deſault of ſuch iſſue, 
to the uſe of all and every her daughter and daughters as tenants 
in common; and in default of ſuch iſſue, then in truſt as to the 
part or ſhare of her ſo ſecond dying, to the uſe of the remaining 
and ſurviving ſiſter, for and during her liſe ; and from and im- 
mediately after the death of ſuch ſurviving ſiſter, then his ſaid 
truſtees ſhould ſtand ſeiſed of the eſtate of her fo laſt d ying, to 
the uſe of the ſirſt and every other ſon of her ſo laſt dying, ſeve- 
rally and ſueceſſively, and the heirs of the body of ſuch firſt ſons; 
and in default of ſuch iſſue, to the vſc of all and every her 
daughter and daughters as tenants in common; and in default of 
ſuch ifſue, Hen to the uſe of John Shadwell Harten (therein called 
John Lancelot Horten) eldeſt fon of Mr. John Horton, ſugar- 
baker, and the heirs of his body ; and in default of ſuch ifue, to 


the 
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1786, the uſe of Thomas Horton, ſecond ſon of the ſaid John Herti, 
and the heirs of his body; and in default of ſuch iſſue, to the uf 
go 0-6" of all and every other ſon and ſons of the faid Jahn Horten, to 
Woatrra- be begotten ſeverally and ſucceſſively, am the heirs of the bodies 
of ſuch ſons; and in default of all ſuch iſſue, to the uſe of Th. 
mas IWcbb, fon of Ani Webb, and his heirs. And as to all that 
his the teſtator's real eſtate at Barton Under Needwwocd, in the 
county of Stafford, and all other his real eſtate and eſtates what. 
foever, not therein before deviſed, which, by ſettlement upon 
his marriage, was or were ſettled upon his ſaid wife for life, and 
to ſuch other uſes and truſts as therein mentioned, in caſe he 
ſhould die without iſſue, he did thereby give and deviſe the ſaid 
laſt mentioned eſtate, after the death of his ſaid wife, and all his 
right and intereſt therein, unto the ſaid Sammel Salt and Lance!y 
Shadwell, their heirs and aſſigns, in truſt nevertheleſs to the like 
uſes, intents, and purpoſes, and ſubject to the like limitations 
as were mentioned and expreſſed concerning his eſtate in OH. 
ſhire therein before deviſed to them; and appointed Thend:ſz 
his wife executrix of his will. The ze/ator afterwards died witl.- q 
out i/ſue, leaving his ſaid filters Mary, the wife of the ſaid Millan þ 
Sawrey, Elizabeth Buſby, and Martha Buſby, his co-heirs at law. q 
And, 

On the 3 iſt May 1751, the ſaid Theodgfra, the deviſor's vile, 
proved his ſaid will in the prerogative court of Canterbury, 

In 1770, the ſaid Theodefra, the deviſor's widow, died. 

The deviſor's ſiſter Mary, the wife of the ſaid I i]m Sarurey, 
died without iſſue, in the life-time of her huſband. 

Afterwards, in 1781, the deviſor's ſiſter, Elizabeth Buſby, died 
without iſſue, inteſtate. 

And, 2d April 1782, Martha Buſby, his only ſuri iving ſiſter, 
by her will of this date atteſted by two witneſſes only, after giv- 
ing ſeveral ſpecific and pecuniary legacies, gave all the reſidue of 
her perſonal eſtate and effects whatſoever, and of what nature, 
kind, or fort ſoever, not therein before otherwiſe diſpoſed of, 
after payment of her debts, legacies, and funeral expences, and 
all her right and intereſt therein or thereto, unto her brother- 
in-law the faid Millium Sawrey, and nominated and appointed 
the ſaid Milliuni Saxwrey ſole executor of her ſaid will. The {aid 
Alartha Bryby, the teftitrix, ſoon after died without iſſue. 
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From the death of the ſaid Theodoſia the rents of the Stafford- 
ire eflate were paid to the ſaid E/izabeth and Martha, during 
the life of Elizabeth, and afterwards to the faid Martha Buſby. 


By indenture of bargain and ſale, dated 6th November 1782, Murr r- 


inrolled in the court of Common Pleas, and made between the 
faid S. Salt (who had then ſurvived the ſaid L. Shadvell, his 
co-truſtee) of the firlt part, the ſaid 7. S. Horten of the ſecond 
part, J. Harwood of the third part, and F. Ward of the fourth 


349 


1786. 


Hog rox 
againſt 


AKER»s 


art, after reciting the will of the ſaid E. Buſby, and the deaths 


of the ſaid E. Bry/by and his ſiſters, Mary, Elizabeth, and Mar- 
tha, without ifſue, and that the ſaid J. S. Horton was, by vir- 
tue of the will of the ſaid E. Biſby, become immediate tenant 
in tail of all the manor, Sc. being all the real eſtates which 
by the ſaid will were deviſed to the ſaid S. Salt and L. Shadwell 
upon the truſts, and to the uſes, therein mentioned, it was wit- 
neſſed that, for barring all eſtates tail, and remainders and rever- 
ſons thereupon expeCtant, of and in the manor, c. and in con- 
fideration of the ſum of five ſhillings paid to cach of them the 
ſaid S. Salt and J. S. Horton, he the ſaid S. Salt did bargain and 
ſell, and the ſaid J. S. Horton did bargain, fell, and confirm unto 
the ſaid J. Harucd all, Wc. unto, and to the uſe of the ſaid 
J. Harwood and his heirs, to make him tenant to the precipe for 
ſuſſering common recoveries thereof, wherein the ſaid J. Ward 
ſhould be demandant, the ſaid . Harwocd tenant, and the ſaid 
J. S. Horton vouchee. And it was thereby declared that the 
ſaid common recoveries ſhould be and enure to the uſe of the 
laid J. S. Horton and his heirs, | 

In Michaelmas Term, 23d Geo. 3. common recoveries were ae- 
cordingly ſuffered, &c. 

Graham for the plaintiff made two queſtions z 

iſt, Whether the limitation to J. Shadwell Fhrtom, in the 
event which had taken place, was good? 

2dly, Whether it was good to ſuch an extent as to eſfectuate 
the recovery ſuffered by him in 1782 ? 

With reſpect to the firſt. The whole doubt of the caſe ariſes 
from the circumſtance of Mary Sarey's dying in the life-time 
of her huſband, againſt which event the teſtator had not pro- 
vided, 

The Court is to confider whether the condition (if it can be 
ſo called) of Mary Sawrey's ſurviving William Sawrey was mere» 
ly confined to the liſe-eſtate, or was to extend to all the ſubſe- 

Vor. I. Aa quent 
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quent limitations. From the ſituation of the deviſor's ſamily 
at the time of making his will, it is maniſeſl that he only meant 
to annex it to the liſe-eſtate. After providing for his own ilſue, 
his next care was to make a proviſion for his two unmarricd 
ſiſters ; but he did not intend that his married ſiſter ſhould de. 
rive any advantage under his will during her huſband's life, be. 
cauſe ſhe was already ſufficiently provided for. This is impro. 
perly called a canditian. If there were any doubts on the con- 
ſtruction of the will, they are entirely removed by the cafe; 
which have been determined on the ſubject. 

That of Napper v. Sanders (a) was much ſtronger than the 
preſent ; for the ſame queſtion there aroſe on a deed. 

He then cited Jones v. N gſtcomb, 1 Eq. Caf. Ar. 245, Pre. 
in Chan. 316. Statham v. Bell, Coup. 49. Dougl. 66. u. 4. 
Roe dem. Hummerton v. Mitten and Auster, 2 N. 356. 
Avelyn v. Ward, 1 Vez. 420. Andrews v. Fulham, 2 Stra. 
1092. Bradford v. Foley and Others, Dougl. 63. Culliver and 
Miclelt, 1 Wilſ. 105. The deviſor had good reaſons for annex- 
ing the condition to the life eſtate; for his general intent was, 
that Mary Sawrey ſhould take nothing unleſs ſhe ſurvived her 
huſband ; but after her death the deviſor could have no reaſon 
for continving this condition, for he intended that all the limita- 
tions ſhould take effect. 

2dly. If it be objected that the two unmarried ſiſters took 
the legal eſtate to them and their heirs during the life of Millium 
Sawrey ; that the deviſe to Horton is not to take effect till aiter 
the deceaſe of IV illiam Sazvrey ; that therefore no eſtate 1s 
now veſted in Horton, and that conſcquently there was no 
good tenant to the precipe ; the anſwer is that it was intended 
that the truſtees ſhould receive the rents and profits of the eſtates 
during the life of William Sazorey ; but it is not expreſſed how 
long they are to pay them over to the other ſiſters. The truſt- 
eſtate was only raiſed for the purpoſe of receiving the rents and 
profits for the benefit of the two ſiſters and their heirs, dur- 
ing the life of William Sazurey; therefore on the death of the 
ſurvivor of them without iſſue, the truſt eſtate ceaſed, the truſtees 
having been only ſeiſed pour auter vie. The limitation to Horton 
was intended to take effect immediately aſter the death of the 
ſurviving ſiſter without iſſue : on the happening of which event, 
the legal eſtate deſcended to him, and therefore there was a good 


tenant to the precipe, | 
(4) Hate, nng+ 


Wilſon 
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Wilfn, contra. According to the grammatical eonſtruction of 
the deviſor's will, the condition, or conditional limitation, an- 
nexed to the life eſtate, is likewife annexed to all the ſubſequent 
limitations. If fo, the Court will not put a different conſtruction 
on it, unleſs they are warranted by the apparent intention of the 


dexiſor. The Court can only judge of the deviſor's intent from 


the will itſelf, This is like the flip which was made in the caſe of 
Doe dem. Gregory v. Gilpin in this Court, where the deviſor gave 
his eſtate to his natural ſon in caſe of the marriage or death of 
his widow, who was obliged to marry in order to give it to 
the ſon during her life. It is extremely clear that the deviſor 
intended to annex this condition to all the ſubſequent limitations : 
ſor if it be confined to the life-eſtate, this abſurdity would 
follow; that Villiam Seazurey might alſo ſurvive the two other 
ſiſters, and the truitees would ſtill receive the rents and profits 
of the eſtates, notwithſtanding the death of the three ſiſters 
without iſſue. But if Mary Sawrey ſurvived her huſband, then 
one of the ſiſters muſt be living when the eſtate pour auter wie 
determined. So that there would be no contradiction, if all the 
ſubſequent limitations depended on that contingency. 

He admitted that this came within the principle of the caſes 
cited, if the court ſhould be of opinion that this condition 
. was only annexed to the life-eſtate : but he contended that in 
order to render the will conſiſtent, it was neceflary to conſider 
the condition as annexed to all the ſubſequent limitations, 

2dly. There is a legal eſtate given to the two ſiſters, their 
heirs and aſſigns, for the life of V. Sawrey, The truſtces have 
no other power but that of receiving the rents and profits, Qs. 
which is merely a declaration of the truſt. When truſtees are 
to do nothing but for the beneſit of the cui que truf?, the ſtatute 
gives the land to him. There are only two inſtances where the 
truſt continues executory z iſt, where an uſe is limited upon an 
uſe : but here there is no limitation of uſes; and 2dly, where 
ſomething is to be done by the truſtees, as to pay debts, &c. 
which makes it neceſſary Fl them to have the legal eſtate : but 
in the preſent caſe, the truſtees are merely to receive and pay 
the rents; and therefore the truſt is executed. 

In Shapland v. Smith (a), there was a deviſe to truſtees and 
their heirs to pay the rents and profits (after deducting rates, 


(=) Brown, 75. Vid. Silveſter v. Wilſon, peſt. 2 vol. 446, Oc 
A 4 2 taxes, 
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taxes, and repairs) to Shapland and his aſſigus for life, and after 
his deceaſe 7s the uſe of the heirs male of the body of Shopland, 
and in default of ſuch iſſue remainder over. The queſtion there 
was, whether the firſt was a truſt or a legal eſtate ; if the for. 
mer they could not unite; if the latter, they miglit. There it 
was argued that there was ſomething for the truſtees to do, name. 
ly, to repair, &c. And the cafe of Jones v. Lord Say and Seal (a) 
was cited; where an uſe to a feme covert was held to be a truſt. 
Lord Chancellor ſaid, that an ufe muit, primd facie, be taken 
to be executed; that where the whole profits go, the ſtatute 
will carry the land aſter it. But the truſtees being to pay the 
taxes and repairs muſt have an intereſt in the premiſes, thercfore 
the legal eſtate for the life of Shap/and was in them, and he had 
only an equitable eſtate for life; and the ſubſequent eſtate being 
executed, he had an cquitable eſtate for life, and a legal remainder 
in tail, which could not unite; and of courſe, there could not be 
a good tenant to the precipe. 

If then, according to the doctrine of that caſe, this be an uſe 
executed, the recovery ſuffered by Horton is void. The parties 
under the will ſtood thus; there is a limitation to the two liſters 
and their heirs during the lite of Vin. Sawrey and after his de- 
ccaſe there are ſeveral limitations over, with remainder to Horton 
in tail. That liſe-eſtate is yet exiſting iu the heir of the ſur- 
viving ſiſter as ſpecial occupant under the ſtatute of frauds, be- 
cauſe Vm. Sawrey is ſtill living. And there could be no good 
recovery, unleſs that heir was made tenant to the precipe. 

No further mention was made of this caſe in court. And on 
this day the Court (5) certified as follows : 

« Having heard ccunſel in this caſe, and having peruſed and 
* conſidered the will itſelf of Eduard Buty, we are of opinion 
« that 7. Shadwell Horton, under the limitations of the ſaid will 
« and the recovery ſuffered by him, took an eſtate in fee 


« ſimple. 


E. Wiles, 
V. H. Aſbburſt, 
F. Buller.” 


(29 1 e Abr. 383. 
{+) Lord ed was not in Court on the 27thcf June, when the caſe was argued, 
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The Kino againſt The Inhabitants of SouTHowR am. 


HE pauper Elizabeth Booth widow, and her three chil- 
dren, were removed by an order of two juſtices from the 
tonwnſhip of Southowram to the townſhip of Northozwram, both 
in the Weſt-Riding of the County of York. On appeal to the 
Seſſions, they ſtated that it appeared from the evidence of Wil- 
liam Booth (the father of Jeremiah, the late huſband of the pau- 
per Elizabeth ) that the ſaid William, Jeremiah, and alſo the father 
and grandfather, of William Booth, were born and ſettled at Ha- 
lifax, where Jeremiah Booth was likewiſe born; but it did not 
appear that Jeremiah had done auy act to gain a ſettlement. That 
on the 6th of April 1774, two juſtices for the Welt-Riding of 
Yorkſhire made an order for removing the ſaid William Booth 
and Elizabeth his wife { but not any of their children from Ha- 
ſar to Northoauram aforeſaid, which order was duly ſerved 
upon the then overſcers of the poor of North-wram, who there- 
upon received the two paupers, and did not appeal againſtethe 
order. That ſome years before, and at the time of, the ſaid re- 
moval of William Booth and his wife, the ſaid Jeremiah was mar- 
ried to Elizabeth one of the paupers, by whom he had the three 
other paupers, and from the time of his marriage until his 
death lived at Halifax in a dwelling-houſe, which he rented 
himſelf, ſeparate and independent cf his father, and was not re- 
moved by or mentioned in the ſaid order, nor was then any part 
of his family. Whereupon the Court (of Seſſions) diſcharged the 
order of the two juſtices, ſubject to the opinion of this Court, 
whether the ſettlement of the ſaid Elizabeth Booth and her ſaid 
three children was by inference to be deemed at Halifax, or to 
follow the ſettlement of the father to Northowram. 

Bearereft, Fearnley, and Lambe, ſhewed cauſe. It is clear that 
the ſettlement of Zlizabeth Both is in the Pariſh where her huſ- 
band was ſettled at the time of his death, it not being ſtated that 
the has done any act ſince to gain a ſettlement elſewhere : now 
it appears that he was ſettled at Halifax. And though the caſe 
| Rates that his father and mother were removed from Halifax to 
Northowram by an order which was unappealed from, yet at 
that time the ſon was emancipated from his father's family, and 
therefore his ſettlement did not follow that of his father. 
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1786. Wilſn, Haywecod, and Cockell, contra, obſerved that the caſe 

was imperfectly ſtated : for that ſuſſicient appeared upon the 

— face of it to ſhew that the juſtices did not mean to ſtate that 

wen gd 6 Jeremiah Bath was ſettled, but only that he was born, at Halifax, 
and therefore the Court will fend it down to be re-ſtated, 

But even upon the caſe as it now ſtands, the Court muſt con. 
clude that the ſettlement of the fon followed that of the father, 
ſince it does not appear that the ſon ever did any act to gain a ſet. 
tlement in his own right. Every legitimate child derives a ſettle. 
ment from his father, and follows the father's ſettlement till he 
is emancipated and gains one in his own right: then it was in. 
cumbent on the other ſide to have ſhewn that he did gain a ſet. 
tlement in his own right, otherwiſe he muſt be taken to be ſet. 
tled at Northawram with his father, under the order of removal 
which was unappealed from. And they cited the caſe of . 
King and Warblington, ante 241. 


Per Cur. The order of removal unappealed from is conclu- 
ſive as to the father and mother, but not as to the ſon, becauſe 
he is not mentioned in it. And the Seſſions have exprefsly 
found that the ſon was ſettled at Halifax. 

Original order quaſhed; and 
Order of Seſſions aſſirmed. 


r The Kinc againſt the Inhabitants of NEwIxo rox. 
u'y 1 


If pauper &gOHN SMALL, Mary his wife, and their five children, 
quit the pa- 


Fiſh to were removed by an order of two juſtices, from the pariſh 
which the of Neqwington to the pariſh of Merſbam, both in the county of 
certificate 15 


xranted Kent. The Seſſions, on appeal, quaſhed that order, and {tated 


without an : 
Trenton os the following caſe; 


returning 


| That the father of the pauper reſided at Newington about 
the certifi- 5 . 
cate is at an four years under a certificate from Merſbam, bearing date the 
on R. v. . 2d. day of June 1748, during which time the pavper was 
| born. That the father then moved with his whole family to 
Coventry, : k . : 
poſt. g vol, the hundred of Hao, diſtant about nine miles from Newing- 
£61 ton, and ſtaid there for two years; and from thence alſo moved 
with his whole family to Strood, diſtant eight miles from Neu- 
ington, where he continued about four years, when he died 


there. That about two years after the father's death his mo- 
14 the 


Tx THE TWENTY-SIXTH YEAR OF GEORGE III. 


ther went to Newington to keep her uncle's houſe, with whom 
ſhe continued till his death; and that ſhe afterwards lived at 
Newington till ſhe herſelf died, and was relieved by Newington, 
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having, aſter her huſband's dea th got a ſettlement there. That 8 


the pauper within a year after the father's death went to Neu- 
ington, and there hired himſelf (being uamarried) as a ſervant to 
one Auſten of the ſaid parith of Newington for a year, and lived 


with the ſaid Au/len in the ſaid pariſh of Newington the whole 


of the ſaid year, under the ſaid hiring, and, at the expiration 
of the ſaid year, continued with the ſame maſter for another 
year, in the ſaid parith of Newington, as a yearly ſervant ; and 
at the expiration of his ſaid ſervice with the ſaid Auen, the ſaid 
pauper hired himſelf to one Mr. Saunders, miniſter of the ſaid 
pariſh of Newington for a year as a ſervant, and continued in 
his ſervice two years in the ſaid pariſh of Newington, in con- 
ſequence of the ſaid hiring 3 aud never gained a ſettlement elſe- 
where. 

Mingay and Rebinſon in ſupport of the order of Seſſions. 

This caſe falls within the principle of the cafes of The King 
and Taunton (a), and The King and Frampton (b), which ſhew 
that a certificate may be got rid of by deſertion; and though it 
has never yet been determined what length of time will amount 
to an abandonment, yet as the certiſicate is only an acknowledg- 
ment by the pariſh certifying that the pauper is ſettled in ſuch 
pariſh, wherever it is clearly ſhewn that he quitted the pariſh to 
which the certificate was given without any intention of return- 
ing, it is at an end. The certificate, therefore, having been diſ- 
charged by the fathcr's removing with his family to Hoa, and 
from thence to Stread, without any intention of returning to 
Newington, the pauper might gain a ſettlement there afterwards 
by hiring and ſervice, 

Bearcrt and Zervey, contra, admitted that a certificate might 
be got rid of as well by deſertion as by other methods, but con- 
tended that the circumſtances in this caſe did not amount to a 
deſertion. There is a great diſtinction between the caſes cited 
and the preſent. In that of The King and Taunton, the certiſi- 
cate had been deferted by the grandfather of the pauper for 54 
years. After ſuch a length of time the Court preſumed that 
there was a legal end of the certificate. The caſe of The King 
and Frampton alſo differs from this in ſeveral particulars. There 


(a) Burr, Set, Caf. 402. (5) Ding!. 408. and Cald, 97. 
Aa 4 
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1786. the pauper was not born in the pariſh to which the certifcag 
was granted, and the pauper never went into the pariſh of Fran. 
— * ton till the father had abandoned the certiſicate; for when }, 
XKzwixc- left that place, he had no intention of returning; and even whe; 
n. pe did return, it was upon ſpecial bufineſs, which circumſtance 
was relicd on by Lord Mansfield in giving judgment. It has 
been decided in many caſes, that a pauper does not avoid a cr. 
tificate, by leaving the pariſh to which he is certified for , 
ſhort ſpace of time; and in the caſe of The King and Ke! (a) 
an abſence of ſeven years, during which time the pauper waz 
hired and ſerved for a year in the pariſh granting the certificate, 
was held not to diſcharge the certificate, In determining theſe 
queſtions the Court has always had a regard to the intention with 
which the pauper leſt the certificated pariſh. Now in this caſe 
the pariſh conſidered him as returning under the faith of the cer. 
tiſicate; for the caſe ſtates that the pauper returned to the pariſh 
of Newington, and there hired himſelf : now the circumſtance 
of the parper's return was a diſtinct independent act from the 
ſubſequent hiring and ſervice; therefore he muſt be conſidered 

as having returned under the certificate. 
Lord MaxsFIELD, Ch. J. It is a melancholy conſideration 
that ſo many queſtions ſhould daily ariſe on ſettlement caſes. 
The Court in their determination ſhould, if poſſible, get at cei- 
tainty ; for it is of more conſequence to the public that the rule 
ſhould be certain, than what the rule is. It is admitted that 
there may exiſt a caſe, in which a certificate ſhall be conſidered 
as fundus officio, Then the Court ought to draw a line; in 
doing which, it will be material to conſider what is the nature of 
a certificate. It ſeems to me that a certificate by the pariſh 
from which the pauper goes to another is an indemnity to that 
other pariſh from the conſequences of permitting him to reſide there; 
thereſore it has done its office the moment that reſidence is per- 
manently at an end. A temporary abſence for a particular pur- 
poſe will not diſcharge it; but when the pauper has left the 
certificated pariſh for years, and neither party has had any re- 
liance upon the certiſicate, then it has done its duty, and has 
no longer any operation, In the preſent caſe, the pauper had 
left the certificated pariſh for fix years, without any intention of 
returning, by which it is manifeſt that the certificate was dif 

charged. 
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Wu. Es, J. The true queſtion is, whether the pauper came 
into the pariſh of Newington under the faith of the certificate, 
The father had removed with his whole family to Hoo, and after- 
wards to another pariſh, where he died, without having returned 
to Newington. In ſome reſpects this is a ſtronger caſe than that 
of the King and Frampton ; for in that caſe the father did return 
to the certificated pariſh 3 here he did not. Again, in that caſe the 
hiring and ſervice of the ſon were in the liſe- time of the father; 
here the pauper was not hired in Newington till after the father's 
death; and at the time he ſo hired himſelf, the mother reſided 
elſewhere, and all the parties ſeem to have conſidered the certi- 
ficate as at an end. When there is a decided caſe to ſupport us, 
minute circumſtances ſhould not induce us to make any altera- 
tion in the law. It is ſaid that this caſe differs from that of 
Frampton, becauſe the pauper was born in the pariſh z but, tak- 
ing all the circumſtances together, that makes no difference, for 
none of the family thought of the certificate z the father had left 
the pariſh, and was dead, and the mother was living elſewhere 
at the time that the pauper returned to Newington. And it is 
clear to me that he returned without any conſideration about the 
certificate, This caſe is different from that of the King and 
Keel ; there the pauper's brother remained in the certificated 
pariſh, and the pauper returned to his houſe under the faith of 
the original certificate, and not with a view to a hiring and ſer- 
vice, as in the preſent caſe; for here the pauper came into the 
pariſh of Newington as a new man, the certificate having been 
before abandoned. 

ASHHURST, J. The rule now laid down is ſafe and proper, and is 
likely to be attended with fewer inconveniencies than any other. 
It is extremely deſirable for the ſake of the public, that ſome 
certain rule ſhould be eſtabliſhed, which I think ſhould be this ; 
as the intention of a certificate is only to indemnify the pariſh 
to which it is given during the reſidence of the pauper, when- 
ever he leaves the certificated pariſh without any intention of 
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TON. 


returning, the certificate ſnould be taken to be at an end: any 


other rule would be attended witli great inconvenience. No 
. precile line can be drawn with xeſpect to length of time: but 
where a pauper has once quitted the pariſh to which a certificate 
was granted, and returns to it again, it is competent to that pa- 
ih to require a freſh indemnity. 
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Bui LER, J. In all queſtions relative to ſettlements, it is de. 
firable that ſome broad plain ground ſhould be eſtabliſhed; an; 
in theſe caſes one of two rules mult hold ; either that when , 
certificate is granted, the pauper ſhall never, during his whole 
life, gain a ſettlement in the certificated pariih ; or that he (a1 
diſcharge the certificate by quitting the pariſh to which ſuch cer. 
tificate is granted. If this had been a new queſtion, the fir 
would have been the beſt rule, becauſe it accords more tri 


with the letter of the act of parliament; and my idea is, that we 


Str ny, 
Fr'y itt. 
Where the 
pauperrent- 
ad the 

« fiſhery 

« of apond, 
« with the 
«c ſpear. 

« ſedge, 

« flags and 


cannot keep too cloſe to the ſtatute. But that rule cannot he 
adhered to without overturning a multiplicity of caſes; for it ha; 
been decided in many inſtances that a certificate may be aban. 
doned. In the King and Taunton, the Court ſaid that neither 
the father nor the grandfather could have gone back to the certig. 
cated pariſh without a new certificate. If that went on any prin 
ciple, it was this, that the grandfather of the pauper, by leaving 
the pariſh to which he was certificated, and going into another 
without any intention of returning, diſcharged the certificate; 
Some of the caſcs hold that, if a certificated perſon gain a ſettle. 
ment in a third pariſh, he may afterwards gain one in the pariſh 
to which he was certificated. The fact of the pauper's leaving the 
pariſh is known to the pariſh officers, but they cannot know 
what the pauper does after he has left the pariſh. Then it is 
juſt the ſame as to the pariſh receiving the certificated man, whe. 
ther in the intermediate time he has done any act to get rid of the 
certificate or not; therefore, in all caſes, whenever a pauper te- 
turns to the pariſh again, they ſhould require from him a new 
certificate and a new indemnity. And I hope this cafe will put 
this part of the law at leaſt out of diſpute for the future. 
Order cf Seſſions aſſirmed. 


The KN G againſt The Inhabitants of Orp ALRLSFORD, 


Two juſtices by an order removed John Dorey, his wile, 

and children, from the pariſh of Old Alresford to the pa- 
riſh of Chilton Candover, both in the county of Southampton. 
The ſeſſions on appeal, quaſhed that order, and ſtated the fol- 
lowing caſe, 


« ruſhes growing in and about the ſame, ſor 100. a year, the Court underſtood that the ſoil paſſed 
with it, and that it was a tenement within the ſtatute 9 and 10 M. 3. c. 11. The ſact of the 1 
taking a tegement of 20/, a year is ſufficient to give a ſeiiiement, though the leſſor has po ute. 


M Tur TwEenTY-S1XTH YEAR of GEORGE III. 


That the pauper's father, and alſo the pauper himſelf, reſided 
in Old Alresford under a certificate from Chilton Candover, and 
that the pauper and his family before the order of removal be- 
came chargeable to O/d Alresford pariſh. That after the pauper's 
father went into Old Alresford he rented a houſe and piece of 
land in Old Alresford at 31. a- year, and occupied the ſame ſe- 
veral years. That during two years he took and held under a 
pordl agreement from Mr. Edwards the following premiſes in Old 
Alresford, viz. the ffery of the pond, containing 60 acres, called 
Alresford-pond, with the grates, Ec. and alſo all the ſpear-ſedge, 
flags, and ruſhes, growing in and about the ſaid pond, and the right 
ef cutting the ſedge growing on a piece of rough meadow or ſedgy 
ground, containing ſeven acres, not being part of the ſaid 
pond, but being diſtinct therefrom, and held under a different 
right. That the pauper's father agreed to pay Mr. Edwards 
10/, a- year for the ſaid premiſes, and to ſupply Mr. Edwards's 
houſe with fiſh, That during the time the pauper's father held 
the ſaid premiſes of Mr. Edwards, he rented and held under a 
parol demiſe the fiſhery of the cauſeway river in New Alresford, 
with the grates to a ſmall fiſh houſe, and paid 3/. a year for the 
ſame. That the ſaid houſe and piece of land firfl mentioned, and 
the right of cutting ſedge, &c. on the ſaid ſeven acres of rough 
meadoau ground, and the ſaid fiſhery, &c. laſt mentioned, were to- 
gether of the annual value of 101, without taking the ſaid pond 
or any thing thereto belonging into the account, That the coun- 
ſel for Old Alresford, to ſnew that Mr. Edwards had no right to 
demiſe the fiſhery of the ſaid pond, offered to prove that in 
1759 the then biſhop of Winton, being ſeiſed in fee of the 
foil of the ſaid pond, granted a patent of the office of ſu- 
perviſor and governor thereof to George Bridges Rodney eſq 
(now Lord Rodney) and his ſon George Rodney, &c. That at the 
time Mr. Edwards made the agreement with the pauper's father, 
he held of the ſaid George Bridges Rodney and George Rodney the 
premiſes granted by the patent, and had no other intereſt in the 
ſaid pond, That previous to ſuch taking, viz. in 1764, the 
then biſhop of Minton, lord of the manor of Old Alresford, at a 
court baron held for that manor, granted to the ſaid Lord Rod- 
ney all the ruſhes, reeds, and flags, growing in Alresford pond 
for 21 years. That Mr. Adtuardi, at the time of the ſaid agree- 
ment with the pauper's father, held of the ſaid Sir George Rad- 
ey whatever was granted as laſt aforeſaid ; but the Court were 
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of opinion ſuch evidence was inadmiſſible, and refuſed to hey 
the ſame. 
Bearcroft and Portal were to have argued in ſupport of yy, 
order of ſeſſions, but the Court deſired to hear the other fide, 

Wilſon, Lawrence, and Burrough, againſt the order, contendeq, 
that this being the caſe of a certificate man, it was incumben 
on the other ſide, according to the doctrine laid down in the 
caſe of the King and Werblington (a), to ſhew that the certificate 
was diſcharged; in order to do which, they proved that the yay, 
per took the fiſhery of Alresford Pond. But fiſhery being an equi, 
vocal phraſe does not ex vi termini mean a ſeveral fiſhery : Fron 
the ſtatement of the caſe it does not ſufficiently appear wha 
kind of fiſhery the pauper took; whether it was a ſeveral 
free fiſhery, or only a common of piſcary ; therefore, as the ap. 
pellants proved generally that he took a fiſhery, it entitled the re. 
ſpondents to enter into evidence to explain what kind of a right 
the pauper had taken. If the Seſſions had admitted the evidence 
which was offered, it would have appeared that the leſſor of the 
pauper had not himſelf ſuch a right as it is ſtated that the leflee 
had taken, This is not like the caſe of land which is ne- 
ceſſarily a tenement within the ſtatute, on which account the 
Court have always refuſed to enter into the title of the occupier, 


and where it is ſufficient if he hold even under a diſſeiſor; for 


here it would have appeared that the ſubject of the demiſe waz 
not a tenement within the ſtatute. 
But ſuppoſing that the Seſſions did right in rejeCting the evi. 


| dence offered, yet this is a queſtion upon the certificate act (6), 


and it has never hitherto been decided that an incorporeal here- 
ditament is a tenement within that ſtatute. In the caſe of the 


King and Thames Ditton (c) Lord Mansfield ſaid that the poor 


law was a ſyſtem of poſitive law, and that any perſon claiming 
a a” under it muſt bring himſelf within the ſtrict letter of 

And beſides, if an incorporeal hereditament be a tenement 
4 the ſtatute, it can only pale by deed, and this is ſtated ta 


be by parol. 
Lord MansFIELD, Ch. J. Upon this ſtate of the caſe the 


Court will conſider that the fiſhery and the ſoil paſſed together; 


therefore the pauper took a tenement within the ſtatute, 


(a} Ante 241, (09 & 20 V. 3. c. 11. (e) E. 25 C. 3. 
ASHUURST, 


LH 
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Aenhunsr, J. There is no doubt but that a fiſhery is a te- 1786. 
nement. Treſpaſs will lie for an injury to it; and it may be 22 


vered in ejectment. againſt 
1 J. The Court go upon this ground, that the Oz» Az- 


geſſions have no occaſion to go into the title of the leſſor at all: 5 
The fact of letting a fiſhery is ſufficient, and we mult preſume 

that the ſoil paſſed along with it. Though I am by no means 

ready to allow that if it had been any other kind of fiſhery, it 

would not have given a ſettlement. The Seſſions however ought 

. = -nly to admit evidence to controvert the fact of the pauper's 

n taking the tenement. 

t Order of Seſſions afhrmed (a). 


r (a) Vid. R. v. Stoke, foſt. 2 vol. 451; R. v. Piddletrenthide. poſt. 3 vol. 772; R. 
V Tolpuddle. peſt. 4 vol. 6713 CR. v. Brampton. poſt. 4 wol. 348. 
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CALLEN againſt MEYRICEk. 27 
EVAN had obtained a rule on a former day, calling on the — 
plaintiff to ſhew cauſe why the execution, which had been the goods of 
levied by the ſheriff under a writ of fieri facias, ſhould not be ſet 3 
aſde and the money levied under it reſtored to the defendant, 3 
The defendant had been declared a bankrupt; and his certificate figned by 


had been ſigned by four parts in five in number and value of the — 
creditors, but not allowed, at the time the writ was executed. before it is 
The debt exiſted previous to the bankruptcy. This application reagent 
was made on the authority of Graham againſt Benton (a), where ler, is valid 
the bankrupt who had not obtained his certificate till after judg- 
ment, was diſcharged out of execution on that judgment, And 
the caſe of Bromley againſt Goodere (b) was cited to ſhew that 
« the operative force of a certificate ariſes from the conſent of 
« the creditors; that the reaſon of an allowance by the chan- 
e cellor is to prevent ſurprize; and that the certificate, when 
confirmed, has its effect from the beginning.” 

Lawrence ſhewed cauſe; and contended, that if this execution 
was regular at the time of iſſuing it, the Court would not now 
ſet it aſide, unleſs they were abſolutely bound by ſome deciſion 
ſo to do. The caſe of Graham againſt Benton is not applicable 
here, becauſe that was only a motion under the 5 Geo. 2. c. 


30. to difcharge the defendant out of cuſtody : and the words of 
(a) 2 Stra, 2196, 1. 41. (4) 1 Ath. 77. 
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the ſtatute apply to that relief only; for it enacts that 4% 41 


m— any bankrupt, who ſhall have obtained his certiſicate, hall 


Sarl 
ain 


ebe taken in execution, or detained in priſon, on account of an 


ag 
Mzraicx. & debts due beſore he became bankrupt, by reaſon that judg. 


7 

Faly 4th. 

If plaintiff 
reſide in Ire- 
land, the 
court will 
ſtay the pro- 
ceedings till 
he give 
ſecurity ſor 
the coſts 
Ui. 


c ment was obtained before ſuch certificate was allowed and 
« confirmed, ſuch bankrupt ſhall be diſcharged out of cuſtody 
ec on ſuch execution.“ But this ſtatute does not relate to an ex. 
ecution againſt the goods of the bankrupt regularly obtained he. 
fore the certificate is allowed. 

Another anſwer was attempted to be given to this application, 
that the defendant had revived the debt by a promiſe ſubſequey 
fo the bankruptcy : but that was not ſufficiently made out, 

| (5) Cur. adv, vul. 

Afterwards, on this day Villes, J. ſaid, that as it had been 
argued that the ſtat. 5 Geo. 2. c. 30. extended to executinn; 
againſt the goods as well as againſt the perfor of the banlript, 
and the caſe of Graham againſt Benton had been cited in ſupport 
of it, the Court had taken time to look into the ſubject : but on 
examination, that caſe was ſound to apply only to the diſcharge 
of the perſon ; and that it would be directly contrary to the ven 
words of the ſtatute to extend it to an execution again the 
goods of the bankrupt; And therefore the 


Rule muſt be diſcharged, 
(a) K. 13. (5b) Lord Mansfic!d was abſent. 
— — —— — 


FIT ZO ERALD againſt WHITMORE. 


R VLE to ſhew cauſe why the proceedings ſhould not be 

ſtayed, till the plaintiff, who was an Liſbmau, and reſided 
at Waterford in Ireland, gave ſecurity for the coſts, in cale a 
verdict was given againſt him, or he was non-ſuited. 

Word ſhewed cauſe ; and obſerved, that the reaſon why ſuch a 
rule had lately been adopted, contrary to the former determina- 
tions, in the caſe of foreigners, was, becauſe ngliſb ſubjects 
who ſued in moſt of the foreign countries in Europe were under 
a ſimilar neceſſity of giving ſecurity for coſts. And that it would 
be impolitic to extend this rule to Ireland. 

Baldwin, in ſupport of the rule, ſaid, that the ſame reaſon 
which induced the Court to lay down the rule with reſpect to 
foreigners, namely, becauſe the proceſs of our courts would not 

(a] Vid. Pray v. Edie, ante 267, z. b. 
| 1 reach 
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h them in caſe au execution iſſued for the coſts (a), held 1786. 


yeac 
vally with reſpect to Iriſbmen. And 2 
The Court (5), being of this opinion, made the uh ag 
I 
Rule abſolute (c). I” 
(a) Ante, 267. 7% 491. (5) Abſent Lord Manfeld and Wille, J. MORE. 
e) A contrary pactice ſeems to prevail in C. B. wid. Parguſt v. Eling ; and Porrier 
„ Carter. 1. H. Bl. Rep. C. B. 106. 
— — — 
The KINO again} Au ERv. Tueſday, 


. u n. 
A RULE was made abſolute, no cauſe being ſhewn, on a 8 =D 


motion by Er/kine, for leave to enter a ſuggeſtion on the r yy 


record in this action, “ that the corporation and citizens of at bar, the 


« Cheſter were intereſted in the event of this ſuit, and therefore in — 2 
« that a fair and impartial trial could not be had in the county I 

« of the city of Cheſter.” diſcretion 
Erſkine then moved for a trial at the bar of this Court; and peculiarcir- 
cumſtances 


relied upon the importance of the queſtion to be agitated. Lord thereof. 
Halt ſays that a trial at bar is of common right; and in caſes of Where a 


intricacy it is peculiarly requiſite, It will be ſufficient therefore canoe 
to induce the Court to grant it in this inſtance, to ſtate to county 
them the magnitude of the ſubject in diſpute, and the variety hgh 
ef iſſues which are to be tried. | riſes, the 
The principal queſtion is, whether the right of electing al- awarded in 
dermen in the city of Che/ter is veſted in the citizens at large or Po 
There are twelve iſſues on this record. Bugs wris 
iſt. That this is not a body corporate by preſcription, 2 


2d. Non conceſſit to the charter of the 37 of Car. 2. 

3d. That the charter of Car, 2. was not accepted, as to the 
election of aldermen. | 

4th. That certain perſons appointed aldermen under that char- 
ter did not act as ſuch. 

5th. That the mayor, aldermen, and common council, haye 
got uſed to elect under the charter. 

6th, 7th, & 8th. Relate to the qualification and election of 
the defendant to the office of alderman. | 

9th. That the charter of Car, 2, was accepted as to all mat- 
ters contained both in the plea and replication. 

roth. That the order of removal in the time of Far. 2. was 
uot bgnified, "EXE | | 
11th. 
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CASES IN TRINITY TERM 


11th. That the charter of reſtoration of Fac. 2. was accepted, 
12th, That the charters of Hen, 7. and Elizabeth are ſtil in 
force. | 
Theſe iſſues muſt neceſſarily give rife to many intricate quel. 
tions of evidence, and in fact go to the very exiſtence of the cor. 
poration. In the Maidſlone caſes (a), the Court granted a trial a 
bar upon ſimilar grounds, becauſe the queſtion to be tried in. 
volved in it the conſtitution of the borough. 
The Court granted a rule to ſhew cauſe 


Bearcroft, Coꝛuper, Bower, Leycefter, and Manley, ſhewed cauſe, 
and contended 1ſt. That the number of iſſues on a quo warranty 
information was not of itſelf a ſufficient reaſon to induce the 
Court to grant a new trial at bar; for the ſame reaſon would 
equally extend to every guo warrants information. Neither is 
there any peculiar difficulty ariſing from theſe iſſues to warrant 
the application; for the principal queſtion is upon the acceptance 
of the charter of the 27 Car. 2. which mult be proved by the 
records of the corporation. 

But if the Court grant a trial at bar, they cannot ſummon a jury 
from the county palatine (6) z there never having been an inſtance. 
of that kind hitherto, except in caſes of treaſon and error. Then 


(a) The Maidſtone caſes came before the court in Hi!. 13. C. 2. under the names of 
Rex v. Weldifh. 
Rex v. Rand. 
Rex v. Curties. 

Theſe were informations in the nature of quo warranto agalnſt the defendants, to 
ſhew cauſe by what title they exerciſed the office of jurats of the King's Town and 
pariſh of Maidftone in Kent: and the queſtion was, whether there ought to be trials 
at bar? 

It was objected againſt the trials at bar, by Mr. Si iter General, that there was no 
reaſon for it, either upon account of the length or difficulty of the trials, becauſe 
there was but one ſingle iſſue that was material, and that was upon a bye-law 
which was a fact, the proof of which could not take up any great length of time, 
As to the other iſſues upon the election, ſweering, and admiſſion, they were only 
conſequential, and muſt attend the fate of the iſſue upon the bye-Rw. 

Z contra, it was infiſted, that the bye-law was pleaded as a bye-law, not extant 
in writing, which muſt depend upon uſage ; which uſage muſt be proved by cntrics 
out of the books of the corporation. 

That there was alſo another bye-law ſet out in the proſecutor's replication, though 
no ifſue was taken upon it which would have very great weight upon the trial: and 
the proof of that would likewiſe depend upon a great variety of entries, in order tg 
ſhew that it was under that bye - law, and not under the bye-law alleged in the de- 
ſendant's plea, that the common council had exerciſed a power of clecting jurats. 

That the conſtitution of the corporation depended upon theſe trials, and that 
ſeveral points of law might ariſ- in the courſe of them. 

That in Eafter Term laſt the defendants themſelves confented to trials at bar, 
which the court would then have granted, but that the iſſues were rot then joinek 
That the proſecutor had made an fidavit of all theſe fats, 

Per Cur, Let there be trials at bar. 


(5) 4 If. 21%. : 
zdly, 
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adj. If the Court ſhould not grant a trial at bar, the next 1786. 

queſtion is in which county this information ſhall be tried. 

It is not a matter of right to have a record ſent into a county 4 
palatine, as being the next adjoining county; and if it be only A=. 
2 matter of diſcretion in the court, they will not think it adviſe 
able to ſend this queſtion to be tried in the county palatine of 
Cheſter, as the aſſizes are held in the heart of the city where the 
parties concerned have extenſive connexions, who are intereſted 
in the event of the trial, | 

It appears from all the caſes (a) upon the ſubject, that it i 
not a matter of right to ſend a record down by mittimus to be 
tried in a county palatine, unleſs the matter ariſe within that 
county, All the caſes upon this ſubject are collected in the caſe 
of The King and Coxwle (b), which aroſe in the town of Berwick; 
there though Durham was in fact the next adjoining county, 
yet the Court upon full conſideration ſent the iſſue to be tried in 
Northumberland, Wherever it is ſuggeſted that a record ſhould 
be ſent down to be tried in the next adjoining county it means 
the next county into which the king's writ runs. So where the 
matter aroſe in Ireland, the venire was directed to the ſheriff of 
Salep (c), though the Welch counties, and the county palatine 
of Cheſter are both nearer. Again, the whole of Flintſhire joins 
to the county palatine of Cheer, and no part of it to Salas, and 
yet there is no inſtance of a record in any action ariſing in 
Flintſhire having been ſent to Cheſter, Wherever there has been 
an exception to this general rule, it has always been by conſent, 
as in the caſe of The King and Jabnſon (d). 

Wilfon, Erſkine, Nod, and Topping, admitted, as to the firſt 
queſtion, that whether there ſhall be a trial at bar or not, de- 
pended upon the diſcretion of the Court; but that diſcretion 
ought to be regulated by law, and founded on precedent; and 
the ſtat, of W/m. 2. authorizes the party to claim a trial at 
bar in every queſtion of importance. A guo warrants inſorma- 
tion on which depends the exiſtence of a corporation is of 
greater conſequence than a mere queſtion of right between two 
individuals. One of the iſſues to be tried is, whether the char- 
ter of Car. 2, was accepted as to the election of aldermen, and 
upon that a conſiderable queſtion of law will ariſe, whether a 

(a) 19 H. 6. fo. 12. b. pl. 31. 2. Rol. Ar. tit. Trial L. I: l. 6, 7, 8. Bro. Abr. tit, 
Trial, pt. 27, 4 Inft. 205. g 

D 2 Burr. 834, (e) a Roll. Ar. tit. Trial. I. N. 8. (J Hil. 7 G. 2. 

Vol. I. | B b charter 
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charter can be partially accepted. Another iſſue is non conceſſ 
which involves a queſtion, whether the king can grant . 
wiſe than under the ſeal of the county palatine; And whether 
the grant was made to perſons capable of taking it. In Log 
Sandwich's caſe (a) the Court faid, that where there was yy 
and difficulty, they were bound of common right to grant trig 
at bar. | 

As to the donbts which have been thrown out reſpeQting the 

juriſdiction of the Court, and their power to ſummon a jury ty 
their bar from a county palatine, there can be no foundation fir 
them; for wherever the Court can fend down a record to be 
tried, they muſt likewiſe have a power of ſummoning a jury 
from the ſame place to attend them at their bar. Now herethe 
Court might certainly ſend down this record to the chief juſtice 
by mittimus z and if the jury ſhould be ſummoned to attend at 
the bar of this Court, and they refuſed to attend upon the ground 
of an excluſive juriſdiction, the Court might proceed againk 
them for a contempt. In the cafe of The King and Godfrey (0, 
the ſheriff of the city of Canterbury was fined 100 J. for return. 
ing to a diſtringas, that the mayor and commonalty of the city 
were exempted from ſerving on juries; in conſequence of which 
a jury was afterwards returned. The cauſe of Lockyer againſt 
the Eaft India Company (e) was tried at bar by a ſpecial jury of 
merchants from the city of London, notwithſtanding there had 
been a different deeiſfion upon the ſame point in E. 5 W. and M. 
(d), by reaſon, as it was ſaid, of their charter. So alſo in the 
caſe of The King and Lambe (e), an application was made to 
the Court for a new trial, becauſe the warrant for a tales de cir- 
cumſtantibus was oniy ſigned by his majeſty's attorney-general, 
whereas it ought to have been procured from the attorney-ge- 
neral of the county palatine; but that was held to be no good 
ground. The caſe of The King and Johnſon (J), which was 
fent down to be tried by mittimus in the county palatine of 
Chefler, and where a ſimilar queſtion aroſe upon the acceptance 
of a charter of the 16 Car. 2., does not appear upon the ſace of 
it to have been ſent down by conſent, 

As to the ſecond point: whenever the matter cannot be tried 
in the place where the cauſe arifes, it muſt neceſſarily be tried in 
the next adjoining county; The King againſt Harris (g). This 

(a) Salk, 648. (5) Hard. 389. („ 2. 3 
(4) Salk. 644 (c) 4 Burr. 2171. 


A. 7s. 2+ (g) 3 Barr. 1330. 
5 rute 
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rule is ſupported by a variety of precedents. One in particular 
is more immediately applicable. In the caſe of the Mercers 
and -Jronmongers company of Che/ter againſt Radford (a), the 
exchequer court of equity of Che/er granted a trial in the coun- 
ty palatine, becauſe an impartial trial could not be had in the 
county of the city. 

Such has always been the invariable rule, unleſs both parties 
have conſented to a trial in another place: and even in thoſe 
caſes, where the matter has ariſen in a diſtant county, and there 
has been a trial at bar by a jury of the county of Middleſex, the 
form of the ſuggeſtion has always been, that the jury were ſum- 
| moned from the next adjoining county. And in the preſent 
caſe, the county palatine is the next adjoining county, where the 
record may be ſent by mittimus. 

Lord MansFIELD, Ch. J. All queſtions concerning trials 
at bar muſt depend upon their own circumſtances. Many in- 
formations in the nature of a quo warranto, upon which the ex- 
iſtence of corporations depended, have been tried at V/ Prius, and 
many at bar, The only rule therefore to go by is the judgment 
which the court ſhall form on the nature of the iſſues and their 
dependences. Now it ſeems to me as clear as poſſible that 
no queſtion of magnitude can ariſe in this caſe to render a trial 
at the bar of this court neceſſary. Many of the ifſues will ad- 
mit of no litigation, ſuch as, that it is a corporation by preſcrip- 
tion; and the granting in fact of the charter by Car. 2; and 
ſome others are only conſequential. The great queſtion is on 
the acceptance of the charter of Car. 2: but that cannot involve 
in it much difficulty, We know the obloquy under which char- 
ters granted at that time lie. As my Lord Hardwicke ſaid (5), 
they have never received any countenance in Weſtminſter Hall; 
and he would never give any opinion in ſupport of them, unleſs 
the ſtrongeſt evidence were laid before the court of their having 
been accepted and uniformly acted under. Therefore there is na 
ground in this caſe for a trial at bar, 

Then the next conſideration is, where it ſhall be tried. Now, 
wick regard to that, all local queſtions which ariſe in a county 
palatine muſt be tried there (c). In the preſent caſe, the matter 
| ajiſes locally in the county of the city of Cheſter. But, by the 
ſuggeſtion which has been entered upon the record, it appears 
that an impartial trial cannot be had there, therefore it muſt be 


(a) 2 Lev. 33. (4) In R. v. Folnſen, (c) 4 H. 212. 
| Bb 2 tried 


367 


1786. 


The KINO 


againſt 


AMERY» 


. 
: — -4 — — 2 xr 
n . — COT — 1 . 1 
2 * 1 75 * . . 7 5 9 "© . K 
E « v — *. 


* 
6 —__—_——— 


= by 77 — 2 
— ——ñ— 2 how the, — p, SS - 2 
Rn 8 . — . * 6 2 — 


ä 


. 
* 8 E = 7 2 
4 : 2 2 — 4 4.4 5 > mh 
* 3 «©; = . - — — : 3 
I a " os. n 2 "RY - 
=> CY 4. * 1 


2 ³˙ A ent —_ 
- 2 a = | 
- p s —Y 


* * > > * * " 
SO IO wa wel Fai Gon dt 


E : 
+ WE = 07 _ S * 


2 
"Res 4 6 


So L — 


TY Sx”, 


P91 oa A 14 


N N wy > — . A Fa * r 
A r 


4 = ay, — 
- P. - | x 
— 22 I. 2a; >** I Yo 


368 
1786. 


The KING 


againſt 
AMERY. 


CASES in TRINITY TERM 


tried in the next county : but that muſt mean the next county 
where the king's writ of venire runs, The county palatine gf 
Cheſter cannot be called the next county for this purpoſe, he. 
cauſe the king's writ of venire does not run there. All this! 
take to have been fully, finally, and in point, eſtabliſhed in the 
Berwick caſe, And though Northumberland was not there ſai 
expreſsly to be the next county "where the king's writ runs, jet 
it was taken for granted that it was ſo, 

For the ſame reaſon, where a matter ariſing in Maler is tried 
in the next county, it is never tried in the county palatine of 
Chefter, but always in the next Engliſh county where the king 
writ runs. 

BuLLER, J. It is obſervable that there is no inſtance, except 
that of the King and Johnſon, where the Court has ever ſent n 
record by mittimus to be tried in a county palatine, where the 
fact did not ariſe there; and I very much doubt the power of 
the Court to do it. It is not quite clear when the doctrine of 
ſending records by mittimus into counties palatine was firſt 
taken up; but in the 11 il. 3. (a) the Court expreſsly faid 
that they could not order a trial in the county palatine of Lay 
cafler ; and therefore they ſent the record to be tried in Vor- 

ire, as being the next county. 

Then as to the meaning of the expreſſion of the next Engljh 
county ; it is ſufficiently explained in Plowd. 200. where the tea. 
ſon given for directing the venire to the ſheriff of Hereford was, 
becauſe the town of Cardiff was in the county of Glamorgan in 
Wales, where a fheriff of this kingdom of England cannot intermet- 
dle. From this reaton it is manifeſt that it muſt be the next H. 
gliſb county where the king's writ of venire runs. That 1s the 
only way of accounting for the 1Velch cauſes having always beet 
tried in the next Engii/o county where the venire runs, and not 
in Cheer, though in fact that is nearer to Wales. 

Rule diſcharged ; 
And the venire awarded into the county of Sap. 


(e) Vd. 12 Mc. 313. 
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T* defendant had received in his character as overſeer of 


the poor 40. previous to his bankruptcy, which was on 
the 5th of December 1785: but his accounts were not made out 
till the Eafter following ; and he had afterwards been commit- 
ted (a) to Worceſter gaol by two juſtices, for not paying over the 
41. as the balance of his accounts. 

Eyſtine moved on a former day (5) for a rule to ſhew cauſe 
why a writ of habeas corpus ſhould not iſſue, directed to the 
gaoler at Worceſter, commanding him to bring up the defendant, 
in order that he might be diſcharged out of cuſtody, on the 
ground that this ſum for which he had been committed to gaol 
was a debt exiſting previous to the bankruptcy, and might have 
been proved under the commiſſion; and the defendant had fince 
obtained his certificate. 

But the Court, on account of the ſituation of the defendant, 
who was not able to bear the expence of it, diſpenſed with the 


1786. 
— 
Tueſday, 
Jap ak 


A ſpecific 
ſum of mo- 
ney reccived 
by an over- 
ſeer of the 
poor is not 
ſuch a debt 
as can be 
proved un- 
a com- 
miſſion of 
bankrupt 
againſt 
before wrong 
accounts are 
delivered in. 


neceſſity of bringing him up by habeas corpus, and granted a 
rule to ſhew cauſe why the defendant ſhould not be diſcharged 


out of cuſtody. 

Caldecott now ſhewed cauſe, and contended that as the defen- 
dant was not compellable to give in his accounts till 14 days after 
Eaſter, this ſum which he had reccived in his character as over- 
ſeer was not a debt due at the time when the af of bankruptcy 
wos committed, That it was impoſſible for any pariſhioner to 
haye ſworn in December 1785, which was prior to the time when 
tlic defendant's accounts were delivered in, to the exiſtence of 
any debt, much leſs could he have ſworn to the guantum of ſuch 
debt, This therefore was not a debt capable of being proved 
under the commiſſion, 

Er/tine, in ſupport of the rule, infiſted that when the accounts 
were delivered in, it appeared that this ſum was received ante- 
cedent to the bankruptcy, That the accounts ſpecified at what 
time each particular ſum was received ; and that the defendant 
had ſworn expreſsly that this ſum of 4/. was received by him 
before the 5th of December 1785. That according to a maxim 
at law, id certum ęſt quod certum reddi poteft, this debt might 


(a) 17 Ceo. 2. c. 39. (4) Tueſdry, June 27the 
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have been aſcertained by any pariſhioner ſo as to have enabled 
him to prove it under the commiſſion. 

Lord MansritELD, Ch. J. This money was depoſited in the 
defendant's hands for the uſe of the pariſh, which they had ng 
right to call for till a fortnight after Zafter 1786; therefore till 
that time he was able to retain it. But this debt only ariſe 
upon the defendant's converſion of it to his own uſe, which is 
not till after the bankruptcy. Therefore the defendant is not en- 
titled to be diſcharged. 

BULLERy J. This motion can only be ſuſtained on the 
ground that the pariſhioners had a cauſe of action againſt the 
defendant before his bankruptcy : but at that time they could 
not have ſued him for this debt. And even if this ſum had been 
kept by itſelf, the bankrupt's aſſignees could not have touched 
it. The defendant was a mere truſtee for the pariſh ; and 1 
cannot think that his bankruptcy diſcharged him from his office 
of overſeer. 

Rule diſcharged, 


The End of Tzinity TERM, 26 GeoRGE III. 
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ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


IN 
Michaelmas Term, 
O 


In the Twenty- Seventh Year of the Reign of GRoROE III. 


On the firſt Day of this Term, Jobn Wilſon Eſq. of the Middle 
Temple, one of His Majeſty's Counſel, was called to the De- 
gree of Serjeant at Law, and gave Rings with this Motto, 
« Secundis Laboribus.” On the next Day he took his Seat on 
the Bench in the Court of Common Pleas, in the Room of 
the late Mr, Juſtice Nares, and on the 15th November kiſſed 


Hands on being Knighted. 1786; 
3 Th. —̃ — 
Daviks againſt James 2 
4 8 Nov, 6th. 
AN action, brought in the county-court of Monmouth, was Where a de- 
- ſendant re- 


removed by the defendant into this court by a recordars me — 


facias loquelam : on which the plaintiff 3 attorney obtained an ps. by 
recon. 


order for time to declare; and, within a few days afterwards, foci — 
hearing from the plaintiff that he would not proceed becauſe the n from a 


. s . . COUnNty - 
cauſe in the inferior court had been commenced to recover only court . 
three ſhillings, gave notice thereof to the defendant's attorney, — bagy 
who ſigned judgment of nenpros. courts, and 

The defendant had obtained a rule laſt termi to ſhew cauſe why — Pn 
the Maſter ſhould not tax his colts. | fro: in de- 
ſault of the 


plantiff's appearing, he is entitled to coſts. Where by the writ each party has a day to appezr in 
court, and the dc tendant may he damnified by the plaintiff's not appearing, he may appear and de- 
maud him; and it the plaintiſf do net appear, the detengant is entitled to fign judgment of nen pros, 
and to have his coſts. 
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Baldwin now ſhewed cauſe, and relied on there having been 
no inſtance in which the Maſter had been directed to tax the qe. 
fendant's coſts, when the proceedings were removed from an in- 
ferior court by the defendant by a recordari facias lequelam, and 
when the plaintiff had not appeared ; becauſe in actions of (is 
kind the plaintiff cannot be compelled to appear. 

He alſo inſiſted that the plaintiff could not be conſidered 33 
having made himſelf a party to the ſuit, by his attorney's having 
applied for time to declare ; fince that application had been made, 
not by any authority from the plaintiff himſelf, but for the pur. 
poſe of gaining time to learn from him, as he was in the coun- 
try, whether he would proceed or, not. 

Douglas ſupported the rule on two grounds 

1ſt, That in all caſcs when a cauſe is removed here from an 
inferior court by a recordar! ſucius laquelam, and the plaintiff docs 
not proſecute his ſuit, the defendant is entitled to ſign judgment 
againſt him, and to have his coſts. The word nenſuit, as uſed in 
the ſtatutes (a), extends to ne ; for it means any relinquiſh. 
ment of the ſuit, The Maſter's doubt aroſe from a dium, which 
is to be found in the books of practice, that when the defendant 
removes a cauſe from an inferior court, he cannot nopre: the 
plaintiff for not declaring, becauſe the plaintiff is not bound to 
follow him. But that rule only holds in caſes where the cauſe 
is removed by habeas corpus, and not by recordari ; which diſtinc- 
tion is evidently founded on this reaſon, that in the former caſe 
the record itſelf is left in the inferior court, and only an accornt 
or hiſtory of the proceedings tranſmitted to the ſuperior one (6); 
but in the latter caſe, the original proceſs is made a record of 
this Court. The plaintiff can have no juſt reaſon to complain 
of any hardſhip by the Court's compelling him to follow the ſuit 
here, becauſe the defendant cannot remove it by recordari with. 
out aſſigning a ſufficient cauſe (c) to warrant the removal; the 
writ itſelf expreſſes it. And as the defendant was entitled to 
ſign judgment of nonpros, he is likewiſe entitled to have his coſts. 
But, 

2dly, If the plaintiff were not bound to follow the ſuit here, 
yet in this particular caſe he has made himſelf a party to the ſuit 
in this court, by applying for a rule for time to declare. This 
brings him into court as much as if he had actually filed his de- 

claration. 


(a) 23 H. 8. e. 15. 13 Car. 2. fl. 2. c. 2. and 4 Jac. 1. c. 3. 
(5) Salk. 35a. („ Fitz. N. B. 70. 
BULLER, 


1 e 
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BuLLER, J. The Maſter thought in this caſe that he was not 
at liberty to tax the deſcendant his coſts under the 13 Car. 2. fl. 2. 


c. 23 and I agree with him in that; becauſe that act is conſined 
to ſuits commenced in the ſuperior courts. But a prior ſta- 
tute (a) makes this matter very clear, which fays, that if a party 
be entitled to his judgment, he is entitled to coſts, Then the 
queſtion is, Whether the defendant be entitled in this caſe to his 
iudgment? That depends on the nature of a recordari. There 
5 no ſuch diſtinction between an habeas corpus and a recordari as 
the defendant's counſel has taken, as far as relates to this point; 
for an habeas corpus does remove the ſuit. Lord Chief B. Gil- 
bert, in his Law of Replevin (3), ſays, in a habeas corpus the plains 
tiff muſt ſollow the body of the priſoner. 

The general rule is, that where by the writ each party has a 
day in court, and the defendant may be damniſied by not appcar- 
ing, he may appear and demand the plaintiff, and this even though 
the writ be not returned; as upon a capias, exigent, or diſtringas, 
33 Ed. 3. 20. 3 H. 7. 8. pl. 10. Gilb. Law of Rep. 138. Then 
what is a writ of recordari? It is a ſummons to both parties; for 
it requires the ſheriff to record the plaint, to have it in court on a 
certain day, and to prefix that day to both parties, that they may 
be there. Fitz. N. B. 70. By this writ therefore both the par- 
ties have a day; and the defendant, being bound to appear, may 
be damnified if he does not: then if the plaintiff do not appear, 
the defendant is entitled to judgment. It follows from hence 
that he is likewiſe entitled to his coſts; not indeed on the ſta- 
tute of Charles the Second, but on that of 4 Fac. 1. c. 3; where- 
by if any perſon ſhall commence any action in any court, where- 
in the plaintiff or defendant might have coſts, in caſe judgment 
ſhould be given for him, and the plaintiff after appearance be 
non-ſuited, cr a verdict paſs againſt him, then the defendant ſhall 
have his coſts. The words of the ſtatute © in any court” are 
not confined to ſuperior court. 


Per Curiam (c). 


Rule abſolute (d). 


(a) 4 Jac. 1. c 3. (5) 143. 

(:) Mildes, Juſtice, was not able to attend the whole of this term, on account of 
Hlineſs, 

(4) To a queſtion from the Bar the next day, Whether it was to be underſtood that 
tue deciſion had been made ſolely on the ground of the plaintitf's having appeared in 
this court by the order for time to declare, The Court ( 5Abuft and Buller, Juſtices, ) 


anſwered in the negative. 
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F/tdneſday, The KING again} Sir Warrs Honk rox, Run 
and Another. 


Where a pa- RU LE had been obtained laſt term, calling upon the de- 
_ 3 fendants, who were juſtices of the peace for the county of 


townſhips, L an cafter, to ſhew cauſe why a mandamus ſhould not iſſue, come 
ſome of 


which manding them to appoint two overſeers for the townſhip of Pi 

their on evrth in the ſaid county. 

— — This motion was founded on aſſidavits, which ſtated that the 
ave imme - 


morially had pariſh of Middleton conſiſts of eight ſeparate and diſtin toyn, 


cs ſhips or villages, to wit, Middleton, T hornham, Hepwozd, Pit 


appointed, evorth, Birtle cum Bamford, Aſhworth, Ainſworth, and Grat 


vr yan a Lever, each of which has immemorially had a ſeparate conſtable 


= and churchwarden. That Ainſworth and Great Lever, from 
— a Ven time immemorial, and Aſpworth for the ſpace of about ſeven 


93 years, have had ſeparate overſeers. That before the ſeparation 


for the re- of Aſhworth, there was a joint appointment of fix overſcers for 


mainin . 
a the ſix townſhips, one out of each, who made a general rate or 


Where fuch aſſeſſment for the poor of all the fix townſhips, and that each 
a pariſh has #3 A - : 
immemcri- overſeer acted within his own townſhip ; but that at the end of 


3 - the year there was a general ſettlement of all diſburſements, and 


4 overſcers, the expences borne equally by all. That fince the ſeparation 


hat 
— there has been a like joint appointment of five overſeers for the 


they cannot remaining five townthips, who have acted in the ſame manner 
have the be- P * . 8 
neñt of the as beſore the ſeparation. That the pariſh of Midaleton could 


$3 5%. and the Eliz. in relation to the main. 
<3 les ex not reap the benefit of 43 


townſhip to tenance, relief, and government of its poor, on account of its 
have ps largeneſs, being 14 ths | in length and ten in breadth, and alfo 
ſeers. on account of its great population, and becauſe three out of 


Wherever ; hy . 11 * ; FIT 
there is a the ſaid eight townſhips maintained their own reſpettive poor. 


conſtable, That the defendants were requeſted at the laſt annual meeting to 
there there hich th 
is a town- en two overſcers for the townſhip of Pilſwwerth „ V lich ef 


Mip. 


reſuſed. 
On the other hand, ſeveral aſſidavits were read againſt the 


rule, which ſtated that the pariſh of Alidulelau _— of four 
diſtinct and ſcparate townſhips, vg. Middleton, 4 Aſhworth, Au. 
abi, and Great Lever, and that the 7520n/57p of Middleton con- 
fiſts of five ſeparate Zamiets or preciucts, and not ſeparate torn- 

— — 7 
ſoits. That the rates and aſſeſſments had been made genera! 


for the townthip of Middletam at large, and not ſor each ſeparate 
19 diſtrict; 


I THE DWENTY-SEVENTH YEAR o GEORGE III. 375 
aügrict; and that the overſeers accounts had been ade out in 1786. 


the ſame manner. — 
Erſkine and Shepherd ſhewed cauſe againſt the rule, and con- * —2 


tended that, in order to lay a ground for the court to grant the Sir WaTTs 
: . HonrToONy 
mandamus, it would be neceſſary to ſhew two things; I, That and ano- 


ly of this diſtrict of Pilfworth is a tozonſhip ; and, 2dly, That It can- ther, 
om. not enjoy the benefit of the ſtat. 43 Elis. 
iſ As to the firſt; it appears that Pilfeorth is only a hamlet, 
which, with four others, conſtitutes the townſhip of Middleton, 
the and is not a townſhip of itſelf : For it is ſtated, That the over- 
rn. ſeers have been appointed, and the aſſeſſment made, from time 
0 immemorial, generally for the townſhip of Middleton, and not 
at for the five diſtricts /eparately. 
ble 2dly, It does not follow that though Pilfworth ſhould be a 
Im townſhip, yet that it muſt be ſeparated. The affidavits ſhould 
ty have ſtated ſpecial grounds for the Court to ſee that Pilfworth 
on was precluded from enjoying the benefit of the 43 Elia. But 
or they only ſtate generally that the pariſh of Middleton, of which it 
Tr is a part, cannot reap the benefit of that ſtatute, without alleging 
* any other reaſons than thoſe of the largeneſs and population of 
f the pariſh ; and that three diſtricts had already been ſeparated 
4 from the other five. In the caſe of Peart and Weſtgarth (a), 
1 where the pariſh was larger than in the preſent inſtance, the 
. Court did not think that a ſufficient reaſon for dividing it. And, 
r as to the extent of its population, no additional enereaſe is ſtated 
from whence any new inconvenience has ariſen : but on the 


contrary the circumſtance of the three townſhips having been 
ſeparated affords a reaſon for refuſing the rule, as tho number of 
inhabitants in the remaining diſtricts muſt be conſiderably leſs 
than that of the whole pariſh before ſuch ſeparation took place. 
The townſhip of Middleton has hitherto enjoyed the benefit of 
the ſtatute of Elia. without interruption. And even in the caſe 
of Peart and Weftgarth, where there had been a contrary uſage 
for 40 years under an order of ſeſſions, this Court was of opinion, 
that, as the inability of the pariſh to reap the benefit of the ſta- 
tute of Elizabeth did not appear, the overſeers ought not to be 
appointed hy virtue of the 13 and 14 Car. 2: c. 12. In the caſe 
of the King and Uttoxeter (5), the ſame rule was eſtabliſhed. 

It is ſtated in the affidavits that each of the five overſeers did 
the duty of his particular diſtrict; the ſame reaſon was relied 
upon in the caſe of the King againſt the juſtices of Middleſex (c)s 
(4) 3 Burr. 1619, (4) Dungl. 332. Cald. 24. (c) Putt 17. 
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1786, where overſcers had always been appointed for the pariſh of 
Kentiſh Town, which included Pancras ; cut of which latter 


he K1n 7 
hip ha place one of the overſeers had conſtantly been taken, who did 


3 1 the duty of that particular diſtrict. That was urged as a ground 
and Ano. for dividing the parith, but the Court ſaid that it was only an 
ther. internal regulation, and they refuſed the mandamus, 

Bearcreft and Ceckell, contra, contended that where there i; 
a conſtable, there is neceſſarily a towuſhip. Here it is agreed 
on both ſides that there is a conſtable. 

But what is deciſive in the preſent caſe is, that it appears to 
have been always neceſſary for the pariſh of Middleton to have 
ive overſcers, which is a proof that it could not enjoy the bene. 
ſit of the 43 Elig. which conſ nes the number to four. 

They were then ſtopped by the Court, 

ASHHURST, J. This is a very plain caſe, It has been argued 
againſt the rule, that if the Court ſhould grant a mandamus to 
appoint ſeparate overſeers for the townthip of Pil/avorth, one of 
the five remaining diſtricts, it will neceſſarily follow that the 
others will be entitled to the ſame privilege, But that argument 
applies equally the other way; tor as ſoon as the other three 
townſhips were ſeparated, the remaining five had a right to he 
ſo. It is clear that the pariſti, os a parijh, cannot have the be- 
nefit of the ſtatute 43 Eliz. becauſe it has always had a greater 
number of overſeers than are allowed by that act. "Therefore 
upon that ground, as well as upon the former, that the other 
three townſhips have had ſeparate overſeers, I am of opinion that 
the ſive remaining ones are alſo entitled to have them. 

Burn, J. The parties applying for this rule muſt neceſſa- 
rily make out tuo points before they can ſucceed. Tirſt. that 
this is a towuſhip. And, ſecondly, that it cannot have tlie be- 
nefit of the 43 liz. 

The laſt is the point which has been moſt relied on: for as to 
the firſt, it certainly is a townſhip. Wherever there is a ca- 
Ble, there there is a 7ow-fbip. There may be a conſtable tor a 
larzer diilrict than a townſhip, but not for a ſmaller. The 
doubt in many of th: c:fes, whether ſuch a place was a tou uſlup 
or not, has ariſen where there was no conſtable. | 

Then the remaining queſtion is, Whether the townfliip of 
Pilfwerth can have the benefit of the 43 Eliz. ? What is a deci- 
five anſwer againſt that is, that the other three townſhips have 
Jeparate overſcers. Vc muil conſider what is meant by e Gene» 

8 | , 
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/ of the ſtatute. It is that the pariſh may maintain their own 
r, as a pariſh ; for unleſs they can do it, as ſuch, they cannot 
have the benefit of that ſtatute. Now it is here Rated that three 
of the townſhips maintain their own poor; but unleſs they all 
join, they cannot reap the benefit of the ſtatute. 

It has been argued that the parties applying for the mandamus 
ſhould have ſhewn ſpecial reaſons to the Court why they cannot 
have the bencfit of the ſtatute, But in fact they have done ſo; 
for they have ſtated the largeneſs of the pariſh, and its great po- 
pulation, which circumſtances are not denied by the other fide, 
lndependentiy of theſe reaſons, another ground laid for the man- 
dumus is that the five remaining townſhips require five overſeers. 
If from neceſſity they muſt have five overſeers to govern their 
poor, that affords a ſtrong argument to prove that even if theſe 
ſire comprehended one pariſh, independent of the other three, 


yet they could not enjoy the benefit of the 43 Ez. which allows, 


0 y four overſcers. 

The caſes which have been mentioned were all rightly decided, 
but they do not apply to the preſent. 
and //efearth (a), the pariſh had enjoyed the bencſit of the ſta. 
tute of Elizabeth for 120 years. After ſuch a length of time, the 
Court ſaid that they muſt have ſhewn to them ſome ſtrong rea- 
ſons to induce them to believe that it could not be cared 
before they would appoint overſeers in a diſferent manner from 
that pointed out by the ſtatute of Zlizabeth, notwithſtanding any 
intervening cuſtom for 40 years: but no ſufficient reaſon appear- 
ng, they directed one joint appointment for the whole pariſh, 
Next, as to the caſe of the K:ng againſt the juſtices of Middleſex 
(5), it appeared moſt clearly that the pariſh of Kentiſh Town 
could have the beneſit of the ſtatute of Elizabeth. There were 
two overſeers appointed for the whole pariſh, which was ſuſſi- 
cient to anſwer the purpoſes of the ſtatute. Then as to the caſe 
of the King and Uttoxeter (c), the auſwer to it is, that the pariſh 
did not ſhew that they could not have the benefit of the 43 Elia. 

Per Curiam (d). 

Rule abſolute (e). 


(a) 3 Burr, 1610. (5) Bett 15. (e) Deugl. 332. 
(4) Ld. Mansfield was not able to attend on this or any ſubſequent day in the term, 
(e) Vid. R. v. The IJnbalitaiits of Loigh. poſt. 3 vol. 7493 and R. v. T. N.. 
poſt. 4 vol. 266. 
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A 
i date 
. | BiRkCH again} WRIGHT, * 
ney por? T HIS was an action for uſe and occupation, tried at the 51 
2 Sittings at Weſtminſter, after laſt after Term, before 2 
_— Buller, J. when a verdict was found for the plaintiff, ſubject to 0 
by a grantee the opinion of the Court of King's Bench, on a caſc which ſtated s 
of an aunu- rec 
ity .ftera in ſubſtance as follows 
ä 2 That the defendant, before the 18th of Fuly 1777, was tenant M 
2gainſta from year to year of the lands in queſtion to Mr, Boxes, at the 
e —5 yearly rent of 223 / 10 f. —payable half yearly, viz. on the 12th - 
— — of May and the 22d of November, 2 
3 — *  Thatby indenture of 18th of July 1777, Mr. Bawer and his , 
— — wife Lady Strathmore granted annuities to ſeveral perſons therein a 
bis hands * named for the life of Lady Strathmore ; and they covenanted to : 
4-47 why levy a fine to the uſe of the plaintiff and Mr, Gog/irey (who is , 
_ grantee, ſince dead) upon truſt to receive the rents and pay the annuities 


tothe day out of them, and then to pay the reſidue to Mr, Bowes and Lady 

dart the Strathmore. That a fine was levied accordingly. | 
— That the defendant paid all the rent which was due on the 22d 

terwards. of November 1784, except 81 J. 15 f. to Mr. Bowes, which ſum 
of 81 J. 15 5. is ſtill unpaid; and no rent has been paid by the 
defendant ſince chat time. 

That in May 1785, the plaintiſf and Grey brought an ejed- 
ment againſt the defendant, and laid the demiſe on the 6th cf 
April 1785. | 

That in Trinity Term 1785, they obtained judgment; and in 
September 1785 gave notice to the defendant of their title, and 
required him to attorn to them and to pay to them the money al- 
ready in his hands: but the defendant refuſed to attorn, and 
thereupon a writ of poſſeſſion was executed, and the deſcendant 
quitted the premiſes mentioned in the declaration, 

That Lady Strathimore is {till living. 

The queſtion for the opinion of the Court is, Whether the 
plaintiff is entitled to recover any and what ſum of money in this 
action? 

This caſe was argued in laſt Trinity Term by Chambre for the 
laintiff, and Lato for the deſendant; and again on this day by 
Coꝛuper for the plaintiff, and Mingay for the defendant. But as 

the Court in giving judgment went ſo fully into all the points 
made, and caſes cited, at the bar, it is thought unneceſſary to 
ſtate the arguments at length, 


A*HHURST, 
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ASHHURST, J. It is very material to diſtinguiſh the different 
dates and times. From the 6th of April 1785 to the time of 
recovering in the action of cjeEtment, in my opinion the plaintiff 
js precluded from recovering in this form of action; for that 
would be blowing both hot and cold at the ſame time, by treating 
the poſſeſſion ol the defendant as that of a treſpaſſer, and that of a 
Jawiu! tenant, during the ſame period. The plaintiff cannot firſt 
recover in ejectment, and then for uſe and occupation for the 
time ſubſequent to the day of the demiſe in ſuch ejectment. 

But as for the rent due antecedent to the time of the demiſes 
there is no doubt but this action is maintainable, For the ſtatute 
of the 4th of Ann having rendered attornment unneceffary, and 
having put the party in the ſame ſituation by the conveyance as 
if the tenant had attorned, he is to be conſidered in poſſeſſion 
and then, as there is no deed between theſe parties, he may main- 
tain this action for uſe and occupation. MA v. Gallimere (a) is 
expreſsly in point, and ſtronger than the preſent caſe. So that 
the plaintiff may recover all the rent due at the time of notice 
given which remained in his hands, and muſt be conſidered as 
landlord from ſuch time, provided the tenant be not prejudiced 
by the payment of any rent before notice. 

The queſtion then is, whether bringing an ejectment is a bar 
to an action for uſe and occupation for rent due before the time 
of the demiſe ? In my opinion it is not, for the actions are not 
inconſiſtent. The landlord admits him to be tenant till the 6th 
of April 1785, and conſequently is entitled to rent before that 
period; and after that he conſiders him a treſpaſſer. 

BuLLER, J. Upon this caſe two queſtions have been argued; 

it, Whether the plaintiff be entitled to any of the rents and 
profits of the lands occupied by the defendant ? and, 

264ly, Suppoſing him to be entitled to them, whether he can 
recover them in this form of action? a 

The material thing to be conſidered is, who are the partics in 
the buſineſs, and what are their reſpective intereſts. 

Firſt, I will begin with the defendant, who is the tenant. 
He originally came into the eſtate as tenant from year to year to 
Mr, Bowes ; he was fo at the time of the conveyance from 
Mr. Bowes to the plaintiſf, and he continued to hold the eſtate, 
as ſuch, without any ncw agreement or notice of the conveyance 
till the ejectment was brought. Whilſt he was tenant to Mr 
Bowes, he clearly was entitled to ſix months notice before 
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the end of a year to quit, and he could not have been turncg 
out without it. I hold that he was entitled to the ſame notice 
from the plaintiff before he could be evicted ; for as the plaintict 


MIIickr. claims under a conveyance from Mr. Bowes, he cannot be jy 2 


better ſituation than Mr. Bowes himſelf was. He ſtands exadtly 
in the place of Mr. Powers, with this ditierence, that his title j; 
ſubſequent to the title of the defendant. I mention this differ. 
ence only for the purpoſe of at once laying the cafe of Mc and 
Hall, Deugl. 21. out of the queſtion. There a mortgagor made 
a leaſe for years ſubſequent to the mortgage, and that leaſe wa; 
holden to be void as againſt the mortgagee. 

In this cafe I conſider the defendant as holding during all the 
time under a demiſe made before the conveyance to the plainti?, 
For if a tenant from year to year hold for four or five years, 
either he or his landlord at the expiration of that time may de- 
clare on the demiſe as having been made for fuch a number of 
years. So it is expreſsly laid down by the Court in Legg v. 
Strudevick, Salt. 414.; though in the next preceding page there 
are two caſes which at ſirſt ſeem to have been determined other. 
wiſe; the one in the court of Common Pleas, the other by It, 
Ch. J. at N/ Prius: but thoſe ate ſhort looſe notes jumbled to- 
gether with others, and not to be relied on. Befides, when thoſe 
caſes are examined, they will be found not to contradict the caſe 
of Legg v. Sirudwick, That in the Common Plcas was Bellaſis and 
Burbrich ; and Salteld (a) ſtates it thus: on a leafe made for a 
year, and ſo ſrom year to year fo long as both parties pleaſed, it 
was adjudged a leaſe for two years, and aſterwards at will, The 
ſame caſe is reported in Lulzv. 213; and it was an aQion for a 
reſcue; and the plaintiff ſtated in his declaration a demiſe for a 
year, and fo from year to year, We,, and he diſtraincd for a year 
and an hal{'s rent. It was objected that the leaſe determined at the 
end of one yer, and ſo the plaintiff could not diſtrain for the rent 
of that year and half a year more : but it was anſwered, and fo 
agreed by the Court, that it was a good leaſe for two years at the 
leaſt. Two ycars covered the whole time which was material in 
that caſc z it was quite unneceſſary to ſay what would be the eſſect 
of the leaſe after the two years, and therefore the Court ſaid no- 
thing about it. Much leſs did they ſay that after the two years it 

was only a leaſe at vill, on the contrary, the expreſſion of at He 
leaft, imports that it might be good for more. The other is a caſe 
ſaid to have been determined by Halt, Ch. J. at N/% Prius at 
Linceln ; and Salkeld reports it thus: If A. demiſe lands to h. 
for 

(«) 413. 


ſerence. There is in ſome reſpects an analogy between this caſe 
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for a year, and fo from year to year, this is not a leaſe for two years 1786. 


and afterwards at will, but it is a leaſe for every particular year, 
and after the year is begun the defendant cannot determine the 


leaſe before the year is ended, But in a leaſe at will, the de- Wzrcur. 


ſendant may determine his will after the payment of his rent at 
the end of a quarter, but not in the beginning, leſt his leſſor 
ould loſe his rent. In that cafe the queſtion ſeems to have been 
whether, after the third year commenced, the leſſor was entitled 
to the whole year's rent, and Holt, Ch. J. held that he was; be- 
cauſe the tenant could not determine the eſtate in the middle of 
the year. And the expreſſion for every particular year, does not 
mean that ſuch a leaſe operates as a diſtinct demiſe for each year 
ſeparately, but that when any year has commenced, it is good 
for the whole of that year. Beſides, if the caſe admitted of any 
other conſtruction, yet after Legge and Strudrwick, which was de- 
cided by Holt himſelf in this court ten years afterwards, it is im- 
poſſible to entertain a doubt about it. 

It would be unjuſt to a tenant to fay he ſhould be turned out 
by the aſſignee of a reverſion, or by any perſon claiming under 
his leſſor, when he could not be turned out by the leflor himſelf. 
On the other hand it is no injuſtice, it is no hardſhip on the 
aſſignee to ſay, he muſt comply with the ſame rules and conditions 
as the perſon of whom he bought has ſubjected himſelf to. 

Whether the plaintiff be conſidered as a mortgagee only, or as 
a purchaſer, or aſſignee of the reverſion, it will make no differ- 
ence in this part of the caſe, His title firſt accrued in July 17773 
it was too late then to give notice to the defendant to quit at the 
end of the current year, for that expired on the 22d of November. 
The defendant, therefore, at the time that the plaintiff's title ac=- 
crued, had as permanent an intereſt in the eſtate till the 22d of 
Novenhber 1778, as if it had been leaſed to him by deed till that 
time. IIc had alſo a further intereſt in it, unleſs determined by 
ſix months notice previous to that time; which notice never 
having been given, he continued rightful tenant to ſome one down 
to the time that the ejectment was brought. 

This brings me to conſider who is entitled to that rent? That 
depends on the nature and effect of the conveyance from Mr, 
Lorber to the plaintiff, and the operation of the ſtatute of the ꝗth 
Ann, c. 16. And whether it be conſidered as a mortgage, or as an 
abſolute grant of the reverſion, in my opinion it will make no dif- 
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and the caſe of a mortgage, for it is a ſecurity for money; the 
annuities or rents are to be paid out of the rents and profits, and 
then the remainder of thoſe rents and proſits is to be paid 10 
Mr. Bowes. So in the caſe of a mortgage, till the principal i, 
called for, the intereſt is to be paid out of the rents and profits, 
and the remainder is to be retained by the mortgagor. In both 
caſes the borrower would be liable to pay it, if the rents and 
profits were not ſufficient ; but that is by virtue of his covcnant. 
In other reſpects this caſe is not at all like a mortgage; for 2 
mortgage 1s always in its nature redeemable, but theſe annuities 
are not made ſo. And 1 hold that this is a grant of the rever. 
ſion, and not a mortgage. 

But I will firſt ſtate how the caſe would ſtand, ſuppoſing Mr, 
Bowes and the plaintiff are to be conſidered as mortgagor and 
mortgagee. In that light it would be ſaid that there is an implied 
agreement between the mortgagor and the mortgagee, that the 
mortgagor ſhall hold as tenant at will to the mortgagee, paying 
the intereſt from time to time, and the principal when called for. 
If the mortgagor be tenant at will, he is entitled to the rents and 
profits till that will is determined ; and whenever the will is de- 
termined, it cannot have relation back to a former time; becauſe: 
that would be by a ſubſequent act to make an eſtate tortious 
which was rightful at the time it exiſted. 'That a mortgagor 
has often been called a tenant at will to the mortgagee in courts 
of law and equity is undoubtedly true, but I think inaccurately 
ſo; and the expreſſion has been uſed when it was not very ma- 
terial to aſcertain what his powers or intereſt were, or to ſettle 
with any great preciſion in what reſpects he did, and in what 
reſpects he did not, reſemble a tenant at will. In old caſes he is 
ſometimes called tenant at will, and ſometimes tenant at ſuſſer- 
ance. In Keech v. Hall, Wallace called him the agent of the 
mortgagee, and Lord Mansfeld ſtated him to be tenant at will 
to ſome purpoſes, but not to others. In M/ v. Gallimore, Lord 
Alansfeld ſaid a mortgagor is not in reality a tenant to the mort- 
gagee ; if he were he muſt pay rent, but that is not ſo. To many 
purpoſes he is lite a tenant at will; but he does not pay rent; 
he muj? pay intere} only. Mr. Juſtice Aſbhurft ſaid © in ſome 
c reſpects a mortgagor is ſtrictly tenant at will :” but that is not 
ſo here ; for the mortgagor is not in poſſeſſion, and there cannot 
be a tenant to a tenant at will. If a tenant at will leaſe, it de» 
termines the will, 


Whoever 
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Whoever wiſhes to wade through all the old books on this 
ſubject will find a great collection of caſes in Comynss Digeſt, 
title, Eſtate, J. H. But it is an Herculean labour; and, with the 
opinion which I hold, namely, that this is not a mortgage, it 
would be quite uſeleſs and immaterial in the preſent caſe. 

Whenever it is neceſſary to decide a ſimilar queſtion between 
the mortgagor and mortgagee, it ſeems to me that it will be quite 
ſuſlcient to call them ſo, without having recourſe to any other 
deſcription of men, or to what they are moſt like. But if a like- 
neſs muſt be found, I think, as it was put by Aſbhurſt, J. in 
Miſs v. Gellimore, a mortgagor is as much, if not more, like a 
receiver than a tenant at will. In truth he is not either. He is 
not a tenant at will, becauſe he is not entitled to the growing 
crops after the will is determined. He is not conſidered as tenant 
at will in thoſe proceedings which are in daily uſe between a 
mortgagor and mortgagee; I mean in ejectments brought for the 
recovery of the mortgaged lands. If he were tenant at will, the 
demiſe could not be laid on a day antecedent to the determination 
of the will (a). But it is every day's practice to lay the demiſe on a 
day long before there has been any actual determination of the 
will; ſometimes back to the time when the mortgage became 
forfeited, and no objeCtion has ever been made on that account. 
He is not a receiver ; for, if he were, he would be obliged to 
pay all the rents and profits to the mortgagee, which is not the 
caſe. Two things which differ from each other in any reſpect 
cannot be the ſame; therefore he is neither tenant at will, nor re- 
ceiver, Nor is it neceſſary that he ſhould be ſo ; for a mortgagor 
and mortgagee are characters as well known, and their rights, 
powers, and intereſts as well ſettled, as any in the law. The poſ- 
ſeſſion of the mortgagor is the poſſeſſion of the mortgagee ; and as 


to the inheritance, they have but one title between them. The 


mortgagor has no power of making leaſes to bind the mortgagee. 
He cannot againſt the will of the mortgagee do any act to diſſeiſe 
him. Cro. Jac. 660. Cro. Car. 304. 3 Lev. 388. and Skin. 424, 
And the reaſon is, becauſe the mortgagee, ſo long as he receives 
his intereſt, is virtually and in the eye of the law in poſſeſſion, 
The mortgagee has a right to the actual poſſeſſion whenever he 
pleaſes; he may bring his ejectment at any moment that he will; 
and he 1s entitled to the eſtate as it is with all the crops growing 
on it. He is alſo entitled to all the rents which have become due 


(a) Vid. Goodtitle d. Gal'atvay v. Herbert. af. 4 vol. 680, 
ſince 
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1786. fince his mortgage, and which are unpaid; as was determined i 


Meſs and Gallimore, which cafe I hold to be found law; and | * 

pre am defired by Lord Mansfield to declare, that, on conſide ration, ; 
Wzrcur, he is moſt perfectly ſatisfied with that deciſion. The caſe was, ap 
that one Harrifn, having demiſed an eſtate to the plaintif for m 

20 years, afterwards mortgaged it to the defendant, who, without $4 

having ever been in the actual poſſeſſion of the rents, diſtraincd a 

on the plaintiff for rent in arrear, and the diſtreſs was held lau- 0 

ful. The legality of the diſtreſs depended on the fat. 4 Ann. c. 16, ml 

Before that ſtatute, if a reverſion were granted over by deed * 

which operated only as a common law conveyance, without at. IG 
tornment the grant itſelf was void to all intents and purpoſes, og 

But it was not ſo where the grant was by fine or by deed of uſes, . 

W 


on which the fat. 27 7.8, operated; for, in the caſe of a fine, 
the cſtate paſſed to the conuſee and his heirs, and an attornment 
in that caſe was neceſſary only to make a privity between the 
tenant and the conuſee, and, if made after the death of the 
conuſee to his heirs, was ſufficient. Where the reverſion was 
conveyed by a deed of uſes, the grantee might diſtrain without 
any attornment at all. Co. Lit. 309. 6 Co. 68. Cre. For. 192, 
The ſtatute enacts, that all grants or conveyances thereafter to 
be made by fine or otherwiſe, of any manors, rents, reverſions, 
or remainders, ſhall be good and effectual to all intents and pur- 
poſes, without any attornment of their tenants, as if their attorn- 
ment had been made, This clauſe comprehends all grants and 
conveyances, and therefore whether it be a grant by way of mort- 
gage, or of the fee-ſimplc, or only of the reverſion for a term of 
years, as in the preſent caſe, it makes no difference. And the cflect 
of the clauſe is, that it-creates an immediate privity between the 
grantee and the tenant. It cannot be reſtrained merely to the 
making of the grant good as between the grantor and grantee; 
Iſt, becauſe it expreſsly mentions grants by fine ; and they were 
good to all purpoſes before without attornment, except as to 
creating ſuch a privity as would enable the grantee to diſtrain; 
2dly, becauſe the ſtatute fays the conveyance ſhall have the ſame 
effect as if an attornment had been made. Now if an attornment 
in fact were made before the ſtatute, there can be no doubt but the 
| grantee was perfect landlord to the tenant, and entitled to all the 
rents accruing due from the time of the attornment; though ae- 
cording to Co. Lit. 310. B;. it would not have entitled him to the 
rents which became due between the time of the grant and the 


time of the attornment; which is contrary to what the plaintiff's 
counſel 
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counſel have contended on this point, namely, that the attorn- 
ment would relate back to the time of the grant. 

The Legiſlature having gone the length of making the grantee 
a perlect landlord without the knowledge of the tenant, it oc- 
curred to them that miſchiefs might enſue by leaving the tenant 
open to a diſtreſs or action for the rent at the ſuit of a perſon 
of whom he knew nothing, and aſter he had paid his rent to his 
original landlord ; and therefore they prudently added the pro- 
viſo, that no perſon ſhould be prejudiced by payment of rent to 
any grantor or conuſor, or by breach of any condition for non- 
pzyment of the rent, before notice ſhould be given to him of the 
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grant by the conuſee or grantee. I ſay they prudently added that 


proviſo, becauſe perhaps it was not abſolutely neceſſary ; for the 
wiſdom, the benevolence, and the liberality of the common law 
had made the ſame proviſion before. 

The caſe of Sir 7 Matte and Others v. Ognell, Cro. Fac. 
302. is a ſtrong proof how much equity and good ſenſe have al- 
ways prevailed in the law. That cafe was debt for rent by the aſ- 
ſgnees of a reverſion under a fine levicd to their uſe, Several 
objections were made in arreſt of judgment; one of which was 
that the declaration was not good, becauſe it was not alleged that 
the leſſee upon this grant by fine attorned, nor that he had any 


notice of the uſe limited; and even if he might avow without 


attornment, yet notice ought to be given to the leſſęe, for other- 
wiſe he ſhould be at miſchief ; for the uſe might be limited, and 
he not having conuſance thereof might pay his rent to his an- 
tient leſſor, Of this point the Court doubted z but afterwards 
they held that the action was well brought, and that notice need 
not he alleged in the declaration. But they agreed that the leſſee 
i5 not bound to pay vithorrt ei,; and if he hath paid it to his 
ancient leſſor, it is a good excuſe for him, and he may plead it: 
and if he hath not paid it, the action gives him notice to pay it 
to the grantee, and then he 1s chargeable for all which was not 
paid. This caſe, though decided almoſt 100 years before the 
paſſing of the act of Queen Ann, where actual attornment was 
not necefſary, eſtabiiſhed the ſame rule which the act profeſſes to 
make. And it is a caſe well worthy of obſervation ; for, 1ſt, It 
ſhews how much the common law regarded and required notice, 
where a perſon had not the means of knowing; for at tliat time 
there was no ſtatute which required notice to be given, 2dly, It 
thews that, where attornment is diſpenſed with or ſupplied, by a 

ſtatute, 
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ſtatute, the grantee has as complete and perfect a title 15 if at- 
tornment had aQually been made. 3dly, This caſe fortifiey an 
argument, on which I relied much in the caſe of My and Galli. 
more, drawn from the form of pleading, namely, tlat ſince the 
ſtatute an attornment never is alleged either in a declaration in 
covenant, or in an avowry z which can only be becaulc it is ſu 
plied by the ſtatute, aud therefore unneceſſary. And, gthly, lt 
proves that nothing can excuſe the leflee from paying the rent to 
the aſlignee, but ac payment to the original leſſor without no- 
tice of the grant; and, if that be his caſe, he may plead it, 

From hence I conclude that the plaintiff was the landlord of 
the defendant, He had a clear legal title which he could ſup. 
port upon pleading, either in an action of covenant, or in avowry; 
and the tenant was anſwerable to his action, unleſs he could 
allege ſome legal bar in his defence, and which I think he could 
only do by ſhewing payment to the grantor before notice. 

The firſt propoſition which I laid down was, that the defendant 
under his firſt demiſe continued rightful tenant to ſome one till the 
time when the ejectment was brought. And now I ſay that that 

ſome one, during all the time that the rent in arrear accrued, was 
the plaintiff. Conſequently the plaintiff is entitled to maintain an 
action for uſe and occupation againſt the defendant for all that ts 
due and unpaid, as rent during the time that the plaintiff was 
landlord and the defendant had the premiſcs as his tenant. 

But then another queſtion remains to be conſidered, namely, 


down to what time the plaintiff is entitled to recover that rent in 


the preſent action. 

For the plaintif? it was contended, that he had a right to re- 
cover it down to the time of executing the writ of poſieſſion; 
and to eſtabliſh this point four caſes were quoted. 

iſt, A Nj Prius determination cited in Cowp. 246. There 
is no name to it; but it was tried at Launceſton aſſizes when 
Gould, J. was at the bar; and there the leſſor of the plaintiff in 
ejectment had likewife brought an action for uſe and occupation 
of the ſame premiſes for rent which had accrued ſubſequent to 
the time of the demiſe. Both actions came on to be tried at the 
ſame aſſizes; and in the action for uſe and occupation it was ob- 
jected that it was an action ſounded on promiſes, and a ſuppoſed 
permiſſion by the plaintiff to the defendant to occupy, therefore 
an acknowledgment on the part of the plaintiff that he was te- 


nant, and conſequently a waiver of his notice. But the objection 
was 
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was over-ruled, and the plaintiff recovered, firſt in the ejectment, 
and afterwards in the action for uſe and occupation. This at beſt 
ic but a N/ Prius determination; and I can find no principle 
whatever on which to ſupport it to the extent to which it goes. 
If the plaintiff recovered only in the action for uſe and oceupa- 
tion to the time of the demiſe in the ejectment, which he might 
do notwithſtanding his declaration claimed the rent to a later 

iod, I think the caſe is good law, But if he recovered rent 
due after the demiſe, I cannot give my aſſent to it. For the ac- 
tion for uſe and occupation is founded on contract; and unleſs 
there were a contract either expreſs or implied, the action could 
not be maintained; as was held by Lord Mansfield in the caſe 
cited at the bar of Carmier v. Mercer, which was tried about 
two years ago. And if there were a contract ſubſiſting at the 
time of the demiſe, the ejectment could not be maintained. 

Two other caſes quoted were Hambly v. Trott, Corup. 371. 
and Goodtitle v. North and Others, Dougl. 562. But as thoſe 
caſes do not ſeem to me to apply to the preſent, I ſhall paſs 
them over. They only relate to the queſtions, what actions may 
be maintained againſt an exccutor or a bankrupt, and what die 
with the perſon, or are barred by the certificate. 

The laſt quoted was Feltham v. Terry (a), where an action 
for money had and received was brought againſt an overſeer of 
the poor to recover money in his hands which had been levied 
on a conviction, but that conviction was afterwards quaſhed ; 
and the Court held that the action was maintainable for the clear 
money in the defendant's hands, becauſe the plaintiffs might <vave 
the tort and ſue for the clear money really due. 1 agree that he 
may do ſo; but in the preſent caſe the plaintiff has not waved 
the tort : he has brought his ejectment and obtained judgment 
on it, which is inſiſting on the tort; and he cannot be permitted 
to blow both hot and cold at the ſame time. The action for uſe 
and occupation, and the ejectment, when applied to the ſame 
time, are totally inconſiſtent; for in one the plaintiff ſays the de- 
ſendant is his tenant, and therefore he muſt pay him rent; in the 
other he ſays he is no longer his tenant, and therefore he muſt 
deliver up the poſſeſſion. He cannot do both. The plaintiff's 
counſel admit that an action would lie ſor the meſne profits; it 
is of courſe after ejectment, and may be maintained without 
proving any title. The ejectment is the ſuit in which the 


(4) F. 13 Ce. 3. B. R. cited in Cup. 419. 
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defendant is conſidered as a treſpaſſer; and, unleſs the judgmeny 
in ejectment be laid out of the caſe, the tort is not waved, 'The 
defendant ſtands convicted on record by judgment as a treſpaſſer 
from the 6th of April 1785. | 

Therefore I am of opinion that the plaintiff is in this action 
entitled to recover the 81/. 155. which remained unpaid ag part 
of the half year's rent due on the 22d of Newember, and alſo 2 
proportional part of the rent up to the 6th of April 1785; the 
defendant having continued tenant to the plaintiff up to thy 
time, which is the day of the demiſe laid in the declaration in 
ejectment. But I think he is not entitled in this action to re- 
cover any rent ſubſequent to that day. 

Per Cur. Let the poſtea be delivered to the plaintif, 


Executors of WRIOHT, Bart. e2airſ NuTT in Error, 


HE preſent defendant, who was plaintiff in the original 
action, obtained an interlocutory judgment againſt the 
teſtator, and executed a writ of enquiry. Pending that aim, 
the tefiator's attoruey agreed that no writ of error ſhould be 
brought. After the teſtator's death, a ſcire facias, to ſhew cauſe 
why the damages aſſeſſed by the jury ſhould not be adjudged to 
the plaintiff, was ſued out againſt the executors; who thereupon 
brought a writ of error, A rule having been granted againſt the 
attorney to ſhew cauſe why ke ſhould not nonpros the writ of 
error, as having been brought contrary to his agreement, by 
which it was inſiſted that the executors were bound 
Aingay and Law now ſhewed cauſe 3 contending that tlic 
agreement entered into by the teſtator's attorney not to bring « 
writ of error in that action was not binding upon the executors 
in the preſent caſe ; becauſe a ſcire facias is conſidered as a new 
action, though it muſt purſue the firk (a). That, as the de- 
fendant died between the time of executing the writ of enquiry 
and final judgment, this caſe was in ſome meaſure omitted out 
of the ſtatute of 8 and 9 IV. 3. c. 11. / 6. which had only de- 
clared that, if the defendant died after interlocutory judgment 
and before final judgment ſigned, the plaintiff ſhould have a 


ſeire facias againſt his executors to ſhew cauſe why damages 


ſhould not be afzed : but in the preſent caſe the damages have 
been aſſeſſed by executing the writ of enquiry, Therefore, if the 


(a) Cr. Jar. 331. Hab. 4. gatute 
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@:tute did not apply, it ſtood as at common law, and the ſuit 1786. 
abated by the death of the parties, — — 
Cowper, and Eyſtine, in ſupport of the rule, obſerved that this 
was not an action on the former judgment; but only a ſcire facias NuTT» 
calling on the executors to ſhew cauſe why the damages which 
had been aſſeſſed on executing the writ of enquiry ſhould not be 
paid, This is within the ſtatute of 8 and 9 . 3. c. 11. Gold/- 
wrthy v. Southcttt (a). As this therefore was a continuation of 
the ſame action, the undertaking entered into by the teſtator's 
attorney bound his executors. 
ASHHURST, J. This is not a mew action, but a continuation 
of the eld one ; it is only a ſcire facias to revive the former judg- 
ment. And as the teſtator himſelf, if he had lived, could not 
have brought a writ of error in conſequence of the agreement, 
neither can his executors, | 


Per Curiam. Rule abſolute. i 
(a) 1 Wi. 243. 1 
— — 
Dor; on the ſeveral Demiſes of the Dean and Chap- %, 


ter of WesTMINSTER and Others againſt FREEMAN Mov: zeth, 
and Wife, 


TH was an ejectment brought to recover the poſſeſſion of Under ade- 


two meſſuages at Harpenden. The plaintiff claimed, 1ſt, vile for lifes 


On the demiſe of the Dean and Chapter of We/flminfler, lords of provided ſhe 


remains a 


the manor of HarperrJen ; 2dly, On the demiſe of George Bruton vide, but 
and John Surry ; and 3dly, On the demiſe of %u Surry. an mag x 
The cauſe was tried at the Sittings after laſt Trinity Term at ( 
Mad, then f | 


Weſflminfler, before Buller, J. when the jury found a verdict for ,, 5, x, 
the plaintiff, ſubject to the opinion of the court of King's Bench woben be ſhall | 


attain his age 9 
on the following caſe; of 2.3 yearsy 4 


577 . . . h if has 
That William Warraker, being ſeiſed according to the cuſtom \\*Metue 


of the manor of Harpenden, by his will dated the 25th of Oo- cftate till 


1 

« a .. is 233 . 

ber 1781, deviſed as follows; © I give will and deviſe unto my though ſhe x 
loving wife Sarah Warraker all that my copyhold meſſuage or orgy 15 1 
tenement wherein I now dwell, with the appurtenances thereto 4 
belonging, ſituate in Harpenden, at the time of my deceaſe, for bt 


and during the term of her natural life, provided ſhe remains a | 


widow, and does not marry a ſecond huſband ; but if in caſe ſbe l 
marries a ſecond huſband, then I give will and deviſe the ſaid copy- 1 
hold meſſuage or tenement, and all and every the appurtenances 4 
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as aoove- mentioned, unto my nephew John Surry, ſon of 
late filter Zlizabeth Surry lately deceaſed, ben he ſhall attain hit 
full ageof 23 years, to have and to hold unto him and his aſſigns 


Fazema>v+ for ever; but upon condition that he my ſaid nephew 2 


Surry (hall pay unto my two nephews George Bruton and Richard 
Bruton, ſons of my late ſiſter Sarah Bruton, and alſo unto m 
nephews and nieces Sarah Warraker, Sophia Warraker, and Jin 
Warraker, children of my brother-in-law John Warraker, and 
alſo unto Ann Graham, William Graham, and Thomas Graham, 
children of my ſiſter Ann Graham, five pounds a piece, within two 
years after he is in the poſſeſſion of the ſaid copy hold meſſuage 
or tenement and premiſes thereunto belonging, provided they art 
at their ſeveral ages of 21 years. But further my will and mean. 
ing is ſuch, that in caſe my faid nephew John Surry ſhall depart 
this life before he is in poſſeſſion of the ſaid copyhold meſſuage 
or tenement and premiſes, then I give will and deviſe the faid 
copyhold meſſuage or tenement and premiſes as above-mentioned 
unto my nephew John Warraker, fon of my brother-in-law 
John Warraker, to have and to hold unto him and his. heirs and 
aſſigns for ever, on condition of his paying the ſaid legacies,” 

That the copyhold eſtate was ſurrendered to the uſe of the will; 
and the teſtator died ſoon after making the will. 

That Sarah IWarraker the widow in 1784 married the defend- 
ant. That John Surry, one of the leſſors of the plaintiff, is 
the deviſee named in the will of the teſtator, and has not attained 
the age of 23 years. 

That the lefſors of the plaintiff George Bruton and John Surry 
are heirs at law of the teſtator William Warraker ; and that the 
Dean and Chapter of Weſtminſter are lords of the manor of Har- 
fenden, of which the premiſes are holden. 

The queſtion for the opinion of the court is, whether the 
leſſors of the plaintifl, or any of them, are entitled to recover in 
this aCtion ? 

Lane, for the leſſors of the plaintiff, contended that the eſtate, 
which was deviſed to Sarah Warraker, determined upon the 
marriage with her ſecond huſband ; it being given to her on con- 
dition of her continuing a widow :” and that it cither veſted im- 
mediately in 7h Surry the nephew, or it deſcended to the heir 
at law till John Surry attained his age of 23 years. 

iſt, The widow's cſtate determined on the ſecond marriage. 
It is a deviſe to the widow, provided ſhe docs not marry 2 

10 ſccond 
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ſecond huſband; in caſe ſhe does, then it goes over. In Brown and 


Cutter (a), where the teſtator deviſed to his wife, during her na- 


tural life, if ſhe did not marry, but if ſhe did, then that his ſon 
Humphry ſhould preſently after his mother's marriage enter, c. 
the Court held it an eſtate during widowhood, and that it veſted 
in Humphry to take effect in poſſeſſion upon the marriage or 
death of the wife. In all the caſes where it has been determined 
that the eſtate was to go over on the event of the widow's mar- 
nage, words ſimilar to the preſent have been uſed. 

And as it evidently was the teſtator's intention that the widow 
ſhould ſorfeit her eſtate on marrying again, it is equally clear 
from the will that it was alſo his intention that his nephew John 
Surry ſhould take immediately on the happening of that event; 
for he has poſitively given it to 7%n Warrater in caſe John Surry 
died before that time. The teſtator could not intend that the wi- 
dow, having forfeited the eſtate by marriage, ſhould enjoy it in 
caſe John Surry lived till he attained his age of 23; for in the event 
of his death it is directed to go over immediately. John Surry 
muſt have a certain intereſt as to the duration of the widow's eſtate, 
that is durante viduitate ; or the deviſe would involve a treble 
uncertainty, namely, during widowhood ; till 7% Surry attained 
his age of 23 ; or till his death, not having attained that age. 
The firſt remainder-man is generally the greateſt object of the 
teſtator's bounty; and it is to be preſumed that the teſtator in- 
tended he ſhould come into the poſſeſſion of the eſtate ſooner 
than the next remainder-man, But if a contrary conſtruction be 
given to the will, if he live he muſt be poſtponed till he is 23 
years of age, and if he die, the laſt is to take preſently, At the 
time of making the will 7 Surry was two years old, and he is 
directed to pay legacies to ſeveral of the teſtator's nephews and 
nieces within two years after he comes into poſſeſſion, provided 
they are at their ſeveral ages of 21 years ; ſuch poſſeſſion therefore 
cannot have been intended by the teſtator to be poſtponed till his 
age of 23, becauſe the legatees muſt neceſſarily be more than 21, 
they being alive at the time of making the will. There are 
many caſes in which it has been determined that the expreſſions 
when and then ſhall not pofipene the eflate, Mansfield and Dugard 
1 Eq. Caf. Abr. 195. Boraſton's Caſe. 3 Co. 19 & 20.6. 1 P. 
Mit. 170. In Goedtitle and Whitby (b) where the teſtator 


(a) Sir T. Raymond, 427. (/) 1 Burr, 228. 
Dd 3 deviſed 
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1786. deviſed certain eſtates to truſtees, in truſt that they ſliould hy 
out employ and beſtow the rents and profits thereof for the main. 


Dor 


againſt 


tenance, education, bringing up, and putting ſorth into the 


Fr IZMAx. world, of T. and J. Hayward, ſons of the teſtator's ſiſter E. His. 


ward, during their minorities 3 and when and as they ſhould re. 
ſpeCtively attain their ages of 21, hen to the uſe and behoof of 
the ſaid ſons of his ſiſter, the ſaid T. and 7. Hayward, and their 
heirs equally ; Lord Manyfeld ſaid, «Where an abſolute pro- 


« perty is given, and a particular intereſt given in the mean 


e time, as until the deviſee ſhall come of age, &'c. and when he 
« ſhall come of age, c. then to him c, the rule is that that 
& ſhall not operate as a condition precedent, but as a deſcription 
« of the time when the remainder-man is to take in poſſeſſion, It 
4 is ſo plain upon the true intent and meaning of this will, that 
« it is a ſhame to cite caſes upon it, But yet I remember an ap- 
te poſite caſe in H. 17 Geo. 2. in Canc. Tomtins v. Tomkins, where 
« the deviſe was “ to his brother, in truſt for his eldeſt ſon J. 
« fill he ſhould attain 21 years; and if he ſhould die before 21, 
te then a deviſe over.” The Court held the age of 21 to be no 
limitation of B.'s intereſt ; but only a limitation of the truſt 
during his minority, and that B. took the whole by implication, 
Here then the moment the widow married again, the eſtate veſt- 
ed in the remainder-man. 

But if the Court ſhould be of opinion that 7% Surry cannot 
take till 23, then he contended that it deſcended to the heir at 
law in the mean time. 1 Ro. Abr. 844. 2 Bac. Abr. 66. If 
this had been the caſe of a freehold, the remainders would all 
have been deſtroyed i in the event of Jahn Surry's not taking the 
eſtate, which the widow forfeited, before he attained his age of 
23 : but being copyhold, the lord of the manor has a ſuſſicient 
freehold to ſupport the remainders. S ). 250. Bawyy v. Laus 
dall. Lit. fe 81. Com, Dig. Tit. Copyhold. a. 2. Trurne 244 
2 Vern. 243. | 

As therefore the widow's eſtate determined on her ſecond mar- 
riage, the remainder to John Surry takes effect immediately, or 
the lord of the manor is entitled to take as truſtee for the heir at 
law; in either of which caſes one of the leſſors of the plaintiff is 
entitled to recover, „ 

ASHHURST, J. It 1s a ſettled principle that limitations in re- 
ſtraint of marriage are not to be favored, Wherever an eſtate is 


given to a e for liſe, provided {he ſhall not marry, u unleſs 
there 
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there be a deviſe over immediately, it is merely in terrorem. In 
the preſent caſe there 1s a deviſe over: but that cannot be extend- 
ed farther than the words of that deviſe, which are * to my ne- 
phew Jahn Surry, when he ſhall attain his full age of 23 years.” 
According to the true conſtruction of the will, it is a deviſe to 
the wife during her widowhood, and for ſo much longer time as 
till the teſtator's nephew ſhall be 23 years of age. 

This is not like the caſe cited, where there was a deviſe to 
the wife during her widowhood, and upon her marriage a deviſe 
over to the ſon preſently : thoſe words are not like the preſent, 
and therefore not applicable here. 

Taking it not to veſt till the nephew comes of age, there is no 
chaſm to be ſupplied by interpoſing the heir at law; and the in- 
convenience of the cſtate being in abeyance in the interim is by 
thoſe means prevented. And it ſeems to have been the teſtator's 
intention that the widow ſhould continue in poſſeſhon till the 
nephew took it. 

BuLLER, J. The intention of the teſtator is extremely clear; 
if the widow did not marry, ſhe was to enjoy the eſtate for her 
life; if ſhe did marry, ſhe was then only to have it till the ne- 


phew attained his age of 23, when he was to take it, 
Per Cur, Let the Poſtea be delivered to the defendant, 


Dox on the Demiſe of Warry and Others againſt 
MILLER and Another, Executors of CHAMBERS, 


JECTMENT by the leſſors of the plaintiff, who are 
the treaſurer and antients of Nezu-Iun, to recover a ſet of 
chambers in the Inn. 

In February laſt, Richards who was tenant for life of the 
chambers in queſtion, agreed with J. Chambers for the ſale of his 
life eſtate : but there being a clauſe in Richard:'s grant that he 
ſhould not ſell or aſſign without the licenſe of the treaſurer 
and antients of the Inn, application was made to them for that 
purpoſe ; who at a Pention held on the 23d of February 1786, 
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eftate to ſuch purchaſer before admiſſion. Admiſſion is not neceſſary, as in the caſe of copytolds, 
to complete the grantee's eſtate, but is only for the purpoſe of fignitying the aſſent of the ſociety 


that the grantee ſhould become a member of the Inn. 
Dd4 ordered 
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ordered « that Richards ſhould be at liberty to ſurrender his cham, 


—— ( bers in favour of 7. Chambers for his life, the latter having agree. 


Dor 
againſt 
Mir LER 


*ed to take them for the purpoſe of ſtudying the law, and that 
&« He J. Chambers) ſhould be admitted thereto upon the uſu 
payment, and ſubject to the ufual terms and conditions,” In 
conſequence of this, Richards executed a conveyance to I. Cham. 
bers, by which © he ſurrendered, granted, and yielded up the faid 
e chambers, Oc. and all his eſtate, right, title, intereſt, and pro- 
ce perty therein, to J. Warry, the treaſurer and the reſt of the an. 
« tients, to the end, intent and purpoſe that the ſaid treaſurer and 
cc antients, or their ſucceſlors, might grant the ſaid chambers and 
« premiſes, according to the cuſtom . of the ſaid ſociety, unto 7 
& Chambers, one of the members of the ſaid ſociety, and who had 
« agreed to take the ſaid chambers and premiſes for and during 
ce the term of his natural life, at and under ſuch yearly rents, 
c proviſoes, conditions, and agreements, as they ſhould think 
« fit,” J. Chambers was to pay 201. yearly to the ſociety by 
quarterly payments from the Chriſimas preceding. Immediately 
on the execution of the ſurrender he entered into poſſeſſion, and 
continued therein till the 28th of March laſt, when he died, 
There being no meeting of the treaſurer and antients betwen the 
time of the ſurrender by Richards and the death of Chambers, 
the admiſſion of the latter was not made out by the ſociety, 
neither did 7. Chambers pay the alienation fee of five guineas, 
which is due to the ſocicty on the transfer or ſale of chambers, 
But it was proved at the trial that he might have had his ad- 
miſſion if he had applied for it. The ſurrenders to the ſociety 
by the tenants for life are always upon the uſual ſtamps uſcd for 
deeds; and the admithons are entered only in the ſociety books 
without any ſtamp. On theſe facts tlie; jury ſound a verdict for 
the leſſors of the plaintiff. 

Richardſon, on a former day, had obtained a rule to ſhew cauſe 
why the verdict ſhould not be ſet aſide, and a new trial granted, 
on the ground that, wherever an eſtate paſſes by ſurrender and ad- 
miſſion, the latter is abſolutely neceſſary to perfect the conveyance 
of the eſtate. And he likened this to the caſe of copyholds, where 
admittance is neceflaryin order toveſt the eſtate in the ſurrenderee. 
Co. Copyh.7o. If grantee enter before admittance, he is puniſh- 
able as a treſpaſſer; and if he ſurrender to the uſe of another it 
is void. Co. Copyh. 51. Yelv. 44, 5. So where ſurrenderor or 
ſurrenderee and the two tenants into whoſe hands the ſurrender 
was made died before the preſentment of the ſurrender, it _ 

. 0 


J 
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held that the heir of the ſurrenderor might enter. Co Copyh, Gy. 1586, 
3 Bulſir. 214. Cro. Jac. 40. Bridg. 52. Gilb, Ten. 263. vx 
2 Wilſ. 13, It was held that admittance is as neceſſary to a ſur- — 
render, as inrollment to a bargain and ſale, or livery to a feoff. MIT IN, 
ment. That though, by the caſe of Vanghan ex dem. Atkins v. 
Attins (a), admiſſion when granted, has relation back to the 
time of the ſurrender, yet in this caſe their having in fact been 
no admiſſion, the eſtate continued in the ſurrenderor. 
Gibbs was to have ſhewn cauſe this day againſt the rule; but 
The Court, being of opinion that the caſes relating to copy- 
holds were not applicable to the preſent, delivered their opi- 
nions without hearing him, to the following effect. 
ASHHURST, J. In whatever light this caſe is conſidered, the 
lefſurs of the plaintiff are entitled to recover. For if the ſurren- 
der were not good ſo as to paſs the eſtate to the ſurrenderee, the 
ſociety are entitied to the poſſeſhon of the chambers as againſt 
the defendants, becauſe they were ſurrendered into their hands; 
and the defendants as executors of the ſurrenderee can have no 
color of right to them. But if the ſurrender were good, then 
the teſtator having only a life eſtate in them, they reverted of - 
courſe to the ſociety upon his death. 
This cannot be conſidered as a copyhold or cuſtomary eſtate. 
For the ſurrender which is made to them upon every alienation 
isa mere form introduced for their own convenience, for the 
purpoſe of preventing improper perſons from being admitted 
into the ſociety, Immediately upon this ſurrender they became 
truſtees for the teſtator. The equitable eſtate was veſted by 
that act in him, and the legal eſtate in them. 
BuLLeR, J. There is a manifeſt diſtinction between this 
caſe and that of copyholds. In the latter cafe there muſt be an 
admittance as well as a ſurrender, becauſe admittance is neceſſary 
to paſs the legal eſtate, But this is a bare truſt, 'This is not a 
cuſtomary eſtate, but a freehold inteteſt. Nævu-Iun is a part of 
the Middle-Temple, which ſociety are truſtees for the Inn; and 
theſe latter are themſelves merely truſtees for the perſons hold- 
ing the chambers, As to the admittance which it has been 
contended is eſſential fo the completion of a purchaſer's title to 
chambers. that is only an aſſent on the part of the ſociety 
that the particular perſon ſhould become a member of it. For 


(a) 5 Burr, 2764. 
every 
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1786. every perſon, on purchaſing chambers, covenants that he will 
— =— not aſſign without giving notice to the Inn of the perſon ty 
Pte whom he is about to aſũgn, that they may either approve or dil. 
MIII EI. approve of the intended purchaſer; and that aſſent is written on 
unſtamped paper and conveys no title ; it is the ſurrender which 


paſſes the whole intereſt. 
Rule diſcharged, 


—ñ—ñ— —  — — — — — 


Mendey, The KINO againſs The Biſhop of CHEST EB. 


New. 13th, 


A manda- RULE had been obtained laſt Term, calling on the de. 
mus to a - 
biſhop to fendant to ſhew cauſe why a mandamus ſhould not iſſue, 


ee. „ commanding him to licenſe Jilliam Finch to preach in the 


augmented chapel of St. Helen's, which is ſituated in the hamlet of Hard. 
curacy, 


where there h, in the pariſh of Preſcot, in the county of Lancaſter. 


—— It appeared that this chapel had been conſecrated from time 
refuſed ; be- immemorial, and that the uſual offices of the church had been 
cauſe the F 

party had Conſtantly performed therein, It alſo appeared to have been 


af teat twice augmented by Quien Anne's bounty. 

sf 4 The preſent diſpute concerning the nomination of a curate 
poi. thereto aroſe upon the death of Peter Berry, clerk, the laſt in- 
— w_ cumbent, who died on the 28th of November 1785; at which 


= et time the right of appointing to the curacy was claimed by two 

wiczour ſeveral parties. 

1 One of theſe were certain feoffzes or truſtees, in whom the 

miſſed with chapel, chapel-yard, and other grounds belonging to the fame, 

coſts, | 
were ſtated to have been veſted for many ages palt, and who have 
been elected from time to time by each other. It was alſo 
ſtated that a majority of ſuch feoffees have conſtantly appointed 
a curate to officiate in the chapel, who has always received the 
profits thereof without any inſtitution or induction from the or- 
dinary; the truſtees having held it as a donative before the aug- 
mentation. 'That ſince that time the curate ſo appointed by 
them has always applied for and had a licenſe from the ordinary 
to preach and officiate in the ſaid chapel, That on the 26th of 
December 1785, V. Finch was nominated curate to the ſaid 
chapel by a deed under the hands and ſeals of a majority of the 
feoffees, which was preſented on the 6th of May following to 


the chancellor of the dioceſe of Cheffer, who was appointed in 
13 the 


* 
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he abſence of the biſhop to grant licenſes ; but that the chan- 1786. | 


ellor, and the biſhop, to whom a ſimilar application was after. ————— 
Sake ; The King 


vards made, ſeverally refuſed to grant ſuch licenſe. 


again 
The other cliamant was Samuel Sexwel, vicar of the pariſh of The Raben 


Preſcat, who, by a deed under his hand and ſeal, dated the 31ſt 
of March 1786, appointed John Barnes to the ſaid chapel, who, 
an the firſt of April in the ſame year, requeſted the chancellor of 
the dioceſe and the biſhop to grant him a licenſe, who ſeverally 


declined it. 
The feoffees and the vicar ſeverally entered caveats in the 


biſhop's court againſt each other's claims, 

In anſwer to the preſent application, it was ſworn by the 
chancellor of the dioceſe of Cheſter that the ſaid chapel had 
always been deemed and conſidered as ſubject to the ecclefiafti- 
cal juriſdiction of the ordinary or biſhop of the dioceſe. And 
as a ground for the court to refuſe this application, it was ſtated 
that the ſaid chapel, having been twice augmented by Queen 
Anne's bounty, is now conſidered by virtue of the ſtatute 1 G. 1. 
J. 2. c. 10. as a perpetual cure and benefice, ſubject to lapſe as 
a preſentative living; and that the right of nomination there- 
unto is become grantable and recoverable, and the incumben- 
cy thereof liable to be determined by the like methods as the 
preſentation to or incumbency in any vicarage preſentative. 
And that, in conſequence of the two above-mentioned claims, 
the chapel having become litigious, the biſhop had declined 
granting a licenſe. That, at the time when the above nomina- 
tions were tendered to him as chancellor of the dioceſe, he 
informed the reſpective candidates, that in caſe due ſteps were 
not taken within the uſual time to prevent it, the ſaid curacy 
would lapſe to the biſhop or ordinary of the dioceſe. 

Cowper and Law ſhewed cauſe againſt the rule. The queſtion 
is, whether this curacy, having been twice augmented by Queen 
Anne's bounty, has not now all the qualities of a preſentative 
benefice annexed to it? By 1 G. 1. c. 10. / 6. it is enacted 
that in caſe ſuch augmented cures be ſuffered to remain void for 
the ſpace of ſix months, without any nomination of a fit perſon 
to ſerve the ſame, by the perſon having the right of nomination 
thereto, to the biſhop or ordinary, to be licenſed for that pur- 
poſe, the ſame ſhall lapſe to the biſhop, Qc. according to the 
courſe of law uſed in preſentative beneſices. Now the nomina- 

tion 
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1786, tion required by the ſtatute muſt be ſuch an effectual one xx the 
— biſhop is bound to receive, otherwiſe it will not be ſuſſicient to 
2 prevent the lapſe, But in this inſtance the church being liti. 
— ny gious, the biſhop could not take upon him to determine the 
TER» 


claim of cither party (a). 

Beſides, the Court have uniformly laid it down as a rule neter 

to grant a mandamus but where there is no other ſpecific legal re. 
medy. It was fo ſaid in the cafe of The King v. Bloer (b), which 
was recognized in The King v. Barker and Others (c); and in 
many other caſes. It was refuſed in the caſe of The King againſt 
the Bank of England (d), becauſe the party had another remedy, 
namely, by an action on the caſe. They alſo cited The King v. 
Dr. Aſkew and Others (e). Now the right of nomination to 
this chapel may be recovered in the ſame manner as a preſenta. 
tion to a vicarage preſentative, by darrein preſentment or quare 
impedit. The writ of quare impedit lay for chapels before the ſta. 
tute for the augmentation of livings; for in the 13 Ed. 1. c. f. 
J. 6. it is ſaid, that “ from henceforth writs of qrare impedit 
4 ſhall be granted for chapels, Sc.“ In Mallory's guare impedit 
there are many caſes mentioned where this remedy has lain for 
donatives (F). This curacy has always been ſubject to eccle- 
ſiaſtical juriſdiction; and therefore, independently of the ſtatute of 
augmentation, which puts them upon the ſame footing with 
preſentative beneſices, quare impedit would lie: it was fo held in 
Milbank and Poxvel (g) by Lord Mansfield ; who alſo ſaid that a 
mandamus would not lie where quare impedit djd. In the caſe 
of The King and biſhop of Chefler (V) a fimilar motion was made 
on the part of the inhabitants of Troutbeck for a mandamus to 
compel the biſhop to licenſe a curate, which he had refuſed, be- 
cauſe there was a contrary claim ſet up by the rector of the pariſh, 
But the Court refuſed the writ, becauſe the parties had another 
remedy, namely, by quare impedit. 

Hill, Serjeant, and Bearcreſt, in ſupport of the rule, admitted 
that a mandamus was always granted where there was no other 
ſpecific legal remedy, but denied the reverſe of the propoſition; 
for there are inſtances in which the Court have granted a manda- 
mus even though there was another remedy. As for inſtance, in 
the caſe of an office, for which a mandamus has frequently been 


(a) Vid. Watſon's Incumb. tit, Lapſe, 111. (L) 2 Burr. 1045s 
(e) 3 Barr. 1265. (4) Deugl. 506. (e) 4 Burr. 2186. 
Y. Cor Is. 344 4s (8) Vide poſts gc. (e) E. 24 C. 3. . K. 


granted 
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"ted although the party had another remedy by aſſize. 80 
in the caſe of Clarke againſt the biſhop of Sarum (a) where a 
mandamus was granted to admit the party to a canonry of Sarum 
though it was ſtrongly oppoſed, on the ground that it would be 
turning the common law remedy by quare impedit into another 
channel z the Court ſaid, as to there being another remedy, the 
{ame might be ſaid equally in caſes where an aſſize, or an action 
upon the caſe, would try the right, and yet that was never thought 
a ground to deny the mandamus. Watſon's Incumb. oct. 565. 
In the caſe of the King and Blocer (b) a mandamus was granted 
to reſtore a curate to a chapel which was a donative, and that 
caſe was afterwards recognized by Lord Mangfeld in the King 
againſt Barker and Another (c). 

Thoſe inſtances in which the Court have refuſed ſuch an ap- 
plication as the preſent, becauſe the party had another ſpecific 
legal remedy, have been, where the mandamus, if granted, would 
neceſſarily have decided the queſtion of right one way or the 
other. But that is not the caſe here; for if the biſhop obey the 
writ, the title cannot be tried by this mandamus. All that is 
required is a licenſe to preach. The object is mere public con- 
venience, in order to put the perſon, in poſſeſſion of this chapel, 
in a ſituation to perform the eccleſiaſtical duty without being 
ſubje& to the penalties of the 36th canon. 12 Mad. 604, For 
however good the title of the party who makes this application 
may be, yet without a licenſe he cannot maintain an action for 
money had and received againſt an uſurper for the emoluments till 
in poſſeſhon (d). There is no other ſpecific legal remedy for a 

licenſe 


(a) 2 Kra. 1092, (5) 2 Burr. 1043. (c) 3 Burr. 1265. 


(d) 3 Will. 355. This action was firſt brought in the court of King's Bench, 
e judgment was given for the defendant. ' 

Powel v. Milbank, * M. 12 C. 3. B. R. This was an action for money had and 
received brought by the plaintiff, as being entitled to the curacy of Chefter Le Street, 
you the defendar:t who was in poſſeſſion of the profits, and claimed Lkewiſe to 

curate, 

At the trial, the plaintiff ſet upa title under Mr. and Mrs. Juli who had nominated 
him to this living as a donative, and likewiſe under a nomination from the great ſeal, 
which was directed to the biſhop in the uſual form of preſentations. As to the title 
under the crown, it was proved that this formerly belonged to the deanry of the col. 
legiate church of Cheſter Le Street, and came to the crown on the diffolution of the 
monaſteries, and continued in the hands ot the crown till 16 Fac. 1. when the dean- 
ry was granted away by the crown, excepting all advowſons, conations, diſpoſitions, 
and rights of patronage to all churches, vicarages, chapels, &c. and alſo reſerving 
the annual ſum cf 10 J. to be paid to the curate for the time being. No nomination 
or preſentation could be proved by the crown fince the 16 Fac. 1. but two or thiree, 
and no more, were ſhewn by perſons claiming unfler the grant, 


; Vid: Cup. 103, 
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licenſe beſides a mandarmus, unleſs it be by appeal in the ecele; 


—ſüaſtical court; and that has nevet been allowed as a ſnffciey; 


The KING 
againſt 
The Biſhop 
of Cur s- 
TEX. 


reaſon for refuſing a mandamus. 


Tao 


It was likewiſe proved that one of the curates had attended vititations of the bt, 
ſhop, though no inſtance vas thewn of more tian one curate attending them. 


As to the title under the crown, Lord Marsfield ſaid, that there was a ſutficlen . 
ground to preſume a grant of the advowſon, &c. ſince the grant of the deins 
and directed the jury to find ſo, which they did. He laid it down as clear, 1 
the curate having attended viſitations in the manner ſtated was ſufficient evidence c/ 
its being a perpetual cure, and not a donative; and he faid if it were a donative, ti 
form of the nomination under the great ſeal was wrong in being directed to the i. 
ſhop; and that the form of that likewiſe ſhewed that it was thought to be a perpety) 
cure. and it was intended to be granted as ſuch. "Though it was faid by the conn! 
in anſwer to this, that there was no other form, and this was the uſual form for: 
donative; and that though it were directed to the biſhop, yet that would make 10 
difference as to the validity of it in paſſing a donative. 


The plaintiff then entered on his title under Mr. and Mts. Jolie and proved the 
nomination under their ſeals : that he had taken the oaths ot alle giance and ſupre. 
macy before them; and that he produced his nomination to the biſhop, and tendered 
himſelf to ſubſcribe the artieles, and make the declaration of conformity before him: 
but the biſhop refuſed to ſuffer him to do it, becauſe he had before licenſed the de. 
fendant ; and the plaintiff never was licenſed by the biſhop. 


A cafe was reſerved for the opinion of the court, ſtating the cafe that the plain. 
tiff made under the nomination of Mr. and Mrs. Joliffe as before mentioned; ar! 5; 
to the title under the crown, the exception in the original grant was ſtated; that 
the perſons claiming under that grant had enjoyed the nomination or appointment to 
this perpetual turacy, Which the jury found to be ſufficient to preſume a grant m 
the crown. And the two queſtions ſtated for the opinion of the court were, 1/, If 
Mr. and Mrs. Folffe had the right of nomination to this perpetual curacy. 20, if 
they had, whether the plaintiff could recover the profits in this action? 


Glynn, Ser jeant. The deſects pretended in the plaintiff's title are , that he vu 
not licenſed by the biſhop. 24%, "That he did not ſutfcribe the articles and dechur- 
ation of conformity. And the queſtion is, if theſe be ſuch defects as will prevent 
his recovcring in this action. Much depends on the nature of the living. There 
are many inſtruments in nature of donations to this living, which are not directed 
particularly to the biſhop, The evidence relied upon to prove this not a donative 
was, that the curate had at times attended viſitations, and thereby ſuhjected hiniſeli 
to the juriſdiction of the biſhop ; but there is only one inſtance of any curate's doing 
it, and he came in by donation. This curacy is part of the poſſeſſion of an antient 
collegiate church, and during the time it was in their poſſeſſion, the cure of ſouls, 
and divine ſervice, were performed by the members of the collegiate church, ot 
perſons under their direction. There was then no eſtabliſhment of a miniſter ot 
permanent curate, but divine ſervice was provided for by ſtipendiary curates. In 
the grant of Fac. 1. there is a ſtipulation and covenant to pay 10/7. a year to the 
miniſter, which is the original proviſion of a curate to this living, which was an 
original foundation ; and conſequently, this living is a donative. But, whether it 
be a donative or perpetual curacy, the plaintiff is entitled to recover. 

The firſt ohjection is, that the plaintiff has not got a licenſe; and admitting tha! 


it is not neceſſary in cafe of a donative, yet it is inſiſted, that it is in the cafe of a 
perpetual cure. 


Lord Mansfield. The queſtion of its being a donative was given up upon pro- 
ducing the preſentation of the crown; and there was exceedincly ſtrong evidence to 
ſhew that it had always been ſubject to the viſitation of the biſhop. 

Glymn, Serjeant. But, if it be a cure, the want of a licenſe is not a want oftitle, The 
nomination is the ſole act that gives a title to the curate without any act of the biſhop. As 


to licenſes granted by the biſhop, chere is no doubt but that there mutt be a licenſe 2 


„ - cr 
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Two objections have been made to this application, 1ſt. That the 1786. 


augmentation has altered the nature of the curacy from a donative ——— 
The King 
to againſt 
the biſhop to authoriſe a perſon to preach, whether he be a rector or a curate only, 2 
or have or have not any other benefice; but there is no caſe which ſays there muſt Ot CHES» 
be a licenſe to preach on a particular cure, if the party have a general licenſe betore 71. 
to preach. Ii a man preach without licenſe, he is liable to the cenſures of the dioce- 


bf fan; but the benefice which he has is not avoided by that. The preſentation of a 

layman is only a gronnd of deprivation. and till he is deprived, the perſon preſented 
en: and inducted is entitled to the profits; and no perſon in anſwer to an action brought 
T; by him could ſay Ke was not capable: and even, if there were any canon that re- 
at quired fuch licenſe, yet that could not affect the party's legal right, but would 
of only ſubject him to eccleſiaſtical cenſures. 


The ſecond object ion is that the plaintiff did not ſubſcribe the thirty-nine articles, 
S and read the declaration of conformity. The firſt is required by the ſtatute of Alix. 
but that ſtatute comprehends only benefices Tvith cure. This is not a benefice with 
cure, for a perpetual cure is not ſo; and it has always been ſo holden upon the 
queſtion of pluralities. Inſtitution and induction are the indicia (2 Keb. 556.) of 
bencfices with cure cf ſouls (a]; and in the caſe of Powell v. Pearce before Dr. Hay, 
it was lately determined, that perpetual cures, which had received Q Amn's bounty 


Y by the ſtatute, became benefices with cure, becauſe inſtitution &c. was then neceſ- 
. fary, but before that it was never held fo. But another anſwer to this objection is, 
: that the not ſubſcribing is not the plaintiff's ſault ; he tendered himſelf to the biſhop 


who refuſed ; therefore his not doing it was owing to the act of the biſhop. There 
is no occaſion here for a mandamus to put the plaintiff in poſſeſſion, becauſe he is fo 
already, and if ſo may maintain this action. 


Lerd Mansfield. The plaintiff cannot maintain an action for the profits till he is 
in poſſeſſion. In curacies, the party is not in poſſeſſion till licenfe, We muſt take 
this to be a curacy. Beſides, it is a pariſh. 


Inpey. A licenſe is required by canon, and that is recognized by ſtat. 12 Ann. 
. 12. 


Lord Mansfield, In this cafe, which is a perpetual curacy, there muſt be an ad- 
miſſion, If a guare impedit lies, which I take it for granted it docs for a free curacy, 
that is the proper remedy : But if not, a mandamus lies. If a guare impedit does 
lie, a mandamus does not. 


Impey. There is a caſe in Stra. 1082. that a mandamis lies, though a guare 
i fegt does. 

Lord Mansfield. Mr. J. Denniſon always thought that caſe wrong: for no caſe is 
proper for a mandamus, but where there is no other ſpecific remedy. 


Impey. There is likewiſe a remedy in the eccleſiaſtical court, by what they call 
a dvplex querela. 


Lord Mansfield. I take it, that a licenſe is abſolutely neceſſary in the caſe of a per- 
petual cure. 


Int. After arguing very fully to the other points. As to the licenſe, the 48th 
canon, (Burn's eccleſiaſtical law) requires it, and this is recognized by 12 An. 
fl. 2-c. 12. and all the law books ſay, the examination of the ability of curates to ſerves 
cures is in the eccleſiaſtical judge, and if he have power to examine, he may reject. 2 
I. 631. It is faid, this is not a benefice with cure, but in Burn, and Gibſon's 
Codex, it is laid down, that perpetual cures in general are benefices with cure. In 
Burn, tit. Dean and Chapter, there is a caſe where a mandamus was granted to admit. 
But then the biſhop under this nomination was not compellable to do any of the acts 
required, becauſe the plaintiff did not bring a proper nomination. A nomination 
to a perpetual cure is only a requeſt to the biſhop to admit. 

Glynn Sexjeant in reply. 

Lad Mansfield, Ch J. I think this advowſon of the ſame nature as advowſons of 
ether livings, The principal point is upon the form. And it ſeems impoſſible to 
maintain this action againſt the defendant, who is completely in poſſeſſion. A li- 
cevſe is never neceſſary, if this action can be maintained; and you may as well 
being an action for money had and received, where a man is not in poſſeſſion, 
luſtead of an ejectment . Here this muſt be taken to be a cure of ſouls, for it is 


(a) Wat. c. 12. 
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to a preſentative benefice. 2dly, That, by the croſs nominationg 
and caveats entered, the church was become litigious. As to the 
ſirſt, it is ſworn that this chapel is a donativs, which has 4. 


The Bithop ways been nominated to by certain feoffees, and that the Curate 


of Cnrxs. 
1 ER. 


in purſuance of tuch nomination has always been admitted with. 
out inſtitution or induction, which in the cafe of a donatire i; 
not neceſſary, Cro. Fac. 63. It clearly was not the intention of 
the Legiſlature to change augmented donatives into preſentatiye 
livings; if it had, it might eaſily have been expieſfed. On the 
contrary, the act has left them exactly as thy were before aug- 
mentation, only ſubject to lapſe and the biſhop's viſitation, Be. 
fore the ſtatute 1 G. 1. there could have been no lapſe at all of x 
donative ; and that ſtatute only gives it conditionally, in cafe 
there is 19 nomination within fix months. Now the party making 
this application has ſworn that he was ſo nominated within fix 
months after the death of the laſt incumbent; ſo that there cannot 
now be any lapſe. Beſides, ſuppoſing there had been no nomina- 
tion by the feoffees within the fix months, if there had been one 
at any time before this rule was obtained, it would have been 
ſufficient to entitle the party to ſucceed in this application ; for 
it is expreſsly provided by the 7th ſection, that if the perſon en- 
titled to nominate ſuffer a lapſe, but nominate before advantage 
is taken thereof, ſuch a nomination will be good. 

Secondly, as to the claim by the vicar; there is no foundation 
whatever for it. For ſuppoſing the right of the feoffees doubt- 
ful, at any rate the common law right would be in the rector 
and not in the vicar, But a preſumption may ariſe from long 
uſage againſt the clergy as well as againſt the crown. And here 
the feoffees are ſtated to have been in the exerciſe of this right 
for many ages paſt ; therefore the Court will preſume it to have 
had a legal commencement. 

In the caſe of The King againſt the Biſhop of London (a), the 
objection was that there was no ſalary. And the Court ſaid, 
that had there been a fixed ſalary that would have been evidence 
of a cuſtom, and then the reQor could not have withheld 
his pulpit. Here there is a cuſtom expreſsly ſworn to for the 
feoſfees to nominate. Beſides the entry of the caveat is no ob- 
Natcd to be a pariſh; and in that caſe, it is expreſsly required that there ſhould be 
a ſubſcription. 

Aſton, Juſtice. This muſt be taken to be a benefice with cure, and then it is 
within the act of parliament, which ſays, that no perſon ſhall be admitted till he his 
firſt ſubſcribed the articles; and there is a diſtinction between ſubſcribing and read. 
ing the articles. | 
ery J. and Afoturſt, J. ad idem. 


— 


Judgment ſor the de ſendant. 


__—_— 


LE BB: 


(Aue 331. jeckion 
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ſection to the mandamus going. It is a proceeding in the ecele- 
ſaſtical court. In Stra. 893. 6. Fitzg. 194. a return to a man- 
Janus that a ſuit was pending in the eccleſiaſtical court was held 
ſufficient, and a peremptory mandamus was awarded, 'The 
iſe of the King and the biſhop of Carliſle (a) is preciſely in point 
wick this caſey except as to the lapſe. In the year 1752 and 
1753, a diſpute happened in the cathedral church of Carliſe 
about the dean's negative power in conferring benefices. Mr. 
Richardſon was nominated by the chapter to the perpetual curacy 
of St. Cuthbert's Carliſle, The dean entered a caveat, and the 
biſhop refuſed to admit and licenſe him, But the court of B. R. 

nted a mandamus to the biſhop to admit and licenſe the curate, 

ASHHURST, J. It is not neceſſary for us to decide the point, 
whether a lapſe can incur in this caſe; neither is there any queſ- 
tion whether this court is bound in point of law to grant a man- 
damus : but the only queſtion is, whether we will in our dif- 
cretion grant it : and it ſeems to me that we are not bound to 
grant the writ. Then if we are not bound to do ſo, what reaſons 
have been urged to induce us to grant it? We will not, unleſs 
we think the biſhop has acted wrong. 

As there were croſs nominations, the biſhop was not bound 
to lecide which of the contending parties had the better title: and 
if he did not take upon himſelf to decide that queſtion, he might 
equally be bound to grant a licenſe to both; in which caſe the 
parties would be conteſting for the poſſeſſion of the pulpit. There- 
fore it was more fit and proper that he ſhould withhold his li- 
eenle till the right was determined. Now, in the caſe of the 
King v. The biſhop of Carliſle, there was no croſs nomination : 
the dean only claimed a negative. There is a diſtinction there- 
fore between that and the preſent caſe. And it is not contended 
here but that either party has another remedy to enforce his 
right. In the caſe of a donative, the party is in full poſſeſſion 
immediately on the nomination ; and, if any other perſon takes 
the rents and profits, he may maintain an action for money had 
and received, And beſides, each of them has a ſpecific remedy by 
quare impedit ; and this licenſe would not forward him, to whom 
it is given, in the proſecution of ſuch right. Therefore we are 
not bound to grant this mandamrys, but it is a matter of diſere- 
tion; and there is no difference between this caſe and that of the 
King v. The Biſhop of Chefer. 


(a) 2 Burn's ec. Law. 183. 
Vol. I, Parr II. Ee Borlen, 
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Bor xrn, J. The very ground on which this motion is found. 
ed 1s that this curacy is a donative. And it is admitted that 3 
quare in pedit will lie; then it it will, the queſtion is Whetlar 
this court will interpoſe by granting a mandamus, 

In ancient caſes the grounds on which this court has granted 
or refuſed a mandamus are not explicitly ſtated : but during the 
time Lord Aangield has preſided here, he has taken great paing 
to ſtate particularly the grounds on which this court will either 
grant or refuſe ſuch writs, He has always ſaid, this court will 
not inte rpoſe by granting a mandamus, unl:fs the party making the 

application Jas ro other ſpecific legal remedy, It muſt be a legal 
and a ſpecific remedy. Some cales have been mentioned at the 
bar, where the court granted a mandamus even though the party 
had another ſpecial legal remedy, ſuch as an a//ize for office. But 
thoſe offices have generally been ſuch as are created by letters 
patent; and it is peculiarly the duty of this court to ſee that the 
powers created by the king's charters are properly exerciſed, 
Beſides the court have ſaid, in anſwer to thoſe particular caſes, 
that though the party had a remedy by aſſize, yet it is now obſo- 
lete, and therefore they have made an exception in thoſe inſtances, 

As to the King v. The Biſhop of Carlifle, it does not apply to 
the preſent caſe. For whatever might have been the fact, whe. 
ther that living was augmented before the application to this cour. 
or not, it did not appear to the court that it had been augmented, 
Then it mult be taken as a caſe where there was no augmenta- 
tion; for de non apparentibus & dt non exiflentibus eadem eſt rativ, 

Then there is no caſe appoſite, but that of the King v. The 
Biſhop of Che/fer. That is the only one which has ariſen ſince 
the ſtatute of George the Firſt : and there the Court ſaid, that, 1 
the party had another ſpeciſie legal remedy, they would not grant 
a mandamus. That determination is perfectly conſiſtent with 
the rule uniformly laid down of late years. 

It is true, as the counſel for the rule have ſaid, that if the bi- 
ſhop were compelled to grant his licenſe, it would enable the 
party licenſed to maintain an action for money had and received, 
to recover the profits of the curacy, which he would not perhaps 
otherwiſe do: but even if that were doubtful, it is no ground for 
the Court to grant a mandamus, becauſe the party has another te- 
medy by quare impedit. 

Rule diſcharged (a). 


(a) Vide f. v. The Marquis of Stafford, prft, 3 vol. 646. 
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The Court defired it to be underſtood that, as two different 1786. 


applications had been made for a mandamus to a Biſhop without 


. : i The Kina 
a good foundation, if a ſimilar one were made in future on the 


ſame ground, they would diſcharge the rule ith co/ts. 


——————— —— 


againſt . 
The Biſhop 
of Cuzs- 
TER 


BicKERDIKE and Another, Aſſignees of ReicyuarD a Turſday, 


Bankrupt, againſt BOLLMAN. 


CAE for money had and received to and for the uſe of the 

bankrupt, before his bankruptcy. 2d count, On an account 
lated with the bankrupt. 3d, For money had and received to 
and for the uſe of the plaintiffs as aſſignees. 4th, An account 
lated with the aſſignees. Plea non aſſumpſit. 

This cauſe was tried at the laſt aſſizes for the county Palatine 
of Lanceſler before Buller, J. when the jury found a verdict for 
the plaintiffs, ſubject to the opinion of this Court on the follow- 
ing caſe: 

That the act of bankruptcy was committed in the middle of 
Auguſt 1784. That in the month of Augy/? 1784 the bankrupt 
was indebted to Greatrix and Co. the petitioning creditors, in 
115/,35. 8 d. That on the i5th of September 1784 the bankrupt 
drew a bill for 20 J. on the defendant (a), “ who then until the 
« time of the bankruptcy, and of the bill becoming due, was a 
& creditor of the bankrupt,” payable to Greatrix and Co. two 

months after date, and paid the ſame to them on account of their 
ſaid debt; which bill was preſented for payment on the 18th of 
November following, and diſhonored. That no notice of the 
10n-payment of the bill was ever given by Greatrix and Co. to the 
bankrupt, or left at his houſe. That Greatrix and Co. received 
the bill at Mancheſter on the 2.4th of November between the hours 
of 11 and 12 at noon; but the poſt goes from London to Man- 
cheſter in three days. The bankrupt then reſided at Mancheſter ; 
but in general ſecreted himſelf, and particularly on market days, 
alter the 20th of November, on which day a commiſſion of bank- 
rupt iſſued againſt him, and he was declared a bankrupt at Man- 
cheſter under that commiſſion in the aſternoon of the 24th of 
November, but at what hour did not appear; and that commiſſion 


(a) The words bet ween the inverted commas we added by the court, on the ar- 
Lument with the conſent of both partics. 
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nor aſter- 
wards, any 
effects of B. 
in his hands, 
The bill 
when due 
was diſho- 
nored, and 
no notice 
thereof wy 
given by A. 
to ; ſtill 
A's demand 
on the bill 
was not diſ- 
charged ;but 
he may ſue 
Out 2 Come 
miſſion of 
bankrupt 
againſt B., 
and his debt 
will ſupport 


it. 


: = 3 2 * 2 N 
2 — — 
= * * p 


= 

* —_— 
28 
— 


. 


— ”- * —— 
8 22 - 
. 


rw 


2 


406 
1786. 


Brexna- 
DIKE 
er ain/t 


Jer TMA. 


CASES in MICH AELMAS TERM 


has ſince been ſuperſeded. Afterwards another commiſſion wy 
iſſued on the petition of Greatrix and Co. 

The queſtion for the opinion of the Court is, whether the deb, 
proved to be due to them under the circumſtances above men. 
tioned, is ſufficient to ſupport that commiſſion? 

Chambre for the plaintiffs, (after obſerving that the objeQion 
which had been raiſed to the petitioning creditor's debt, was, that 
the bankrupt was to be conſidered as diſcharged from the bill fox 
201. which he had drawn in favor of the petitioning creditor, ng 
notice having been given to the bankrupt of the bill's having beey 
diſhonored,) made three queſtions: 

1ſt, That no notice was neceſſary to be given to the bankrupt 
in this caſe. 2dly, That even if notice were neceſſary, it had vir. 
tually been given. 3dly, That it was not competent to the de- 
fendant in this action to make the objection. 

As to the firſt, notice mult in general be given: but moſt of 
the caſes have ariſen where the holder has given indulgence tothe 
acceptor, by which he is conſidered as having made his election, 
to look to the acceptor only for payment. The reaſon on which 
the rule, requiring notice to be given to the drawer, is founded, 
is on a ſuppoſition that he may have effects in the hands of the 
drawee, and that he ought to have an opportunity of recovering 
ſatisfaction from him. And a preſumption ariſes that the drawer 
will ſuffer from the probable inſolvency of the drawee, in con- 
ſequence of the holder's neglecting to give notice. But in this 
caſe that preſumption is repelled by ſtating that the bankrupt 
was a debtor to the drawee ; therefore the rule does not apply. 
By an ordinance of France (a), the drawer, in order to diſcharge 

himſelf from the payment of a bill on account of his not having 
had notice of the non-acceptance by the drawce, muſt ſhew that 
he had effects in the other's hands at the time of drawing. The 
rule requiring notice to be given to the drawer was introduced for 
his protection, and therefore ought not to be abuſed fo far as to. 
enable him to do injuſtice. 
Secondly, As this cafe does not fall within the reaſon on which 
the rule of law is founded, the bankrupt, not having had eſſects 
in the hands of the drawee at the time that the bill was drawn, 


muſt be conſidered as having had virtual notice that the bill was 


not honored, Suppoſing however that the rule of law would be 
inflexible in an action on the bill itſelf, yet the queſtion here is 


not altogether whether the drawer can be reſorted to on the bill, 
(«) F. u. tit. Bills of Exchange, 16 and 17 art. 


but 
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but whether the cjrcumſtances here ſtated extinguiſh the preced- 
ing debt. But it has been repeatedly held that the mere drawing 
of a bill of exchange does not extinguiſh the preceding debt. 

Thirdly, the caſe of Quantoct and Others againſt England (a) 

is deciſive. On a queſtion whether a debt barred by the ſtatute 
of limitations was ſufficient to found a commiſſion of bankrupt 
upon, Lord Mansfield ſaid, “ The ſtatute of limitations does not 
« deſtroy the debt, it only takes away the remedy. Here the 
« debtor himſelf has not objected ; he has ſubmitted to the com- 
« miſſion, and been examined under ic; therefore the objection 
« does not now lie in the mouth of a third perſon 3” and he ſaid 
that Swain and Wallinger (b) was in point. In this caſe the notice 
to be given was for the beneſit of the bankrupt, and the lighteſt 
acknowledgment would be conſidered as a waiver of it. 

Buller, J. The bankrupt himſelf could not waive it after 
the bankruptcy. 

Chambre. But the aſſignees may waive it for the purpoſe of 
ſupporting the commiſſion. 7 

Law, contra. The debt of the petitioning creditor being re- 
duced under 100/. by the bankrupt's drawing the bill in queſtion 
1s as much diſcharged by the laches of the holder in not giving 
notice of the non-acceptance of the drawee, as by actual payment. 
And as to the aſſignees waiving this objection, it is no anſwer in 
the preſent action. For in all caſes where actions are brought 
by the aſſignees of a bankrupt, they muſt make out a clear title, 
which they cannot do without proving a legal debt of the peti- 
tioning creditor ; and they cannot by their own act make that a 
good debt which would not be ſo otherwiſe. 

As to notice not having been neceſſary becauſe the drawer had 
no effects in the drawee's hands, that goes to meaſuring the in- 
convenience which would reſult in every particular caſe from not 
giving notice. But the Court have always ſaid that, whether any 
actual change of circumſtance has or has not taken place, or whe- 
ther the drawer may or may not have ſuffered from the negligence 
of the holder in not having given notice in due time, it is a ſtrict 
rule of law introduced for the ſake of certainty, and that the 
drawer may have an opportunity of reſorting to the drawee. In 
the caſe of Peach and Burgeſs (c) where a queſtion aroſe upon 
the neceſſity of notice being given to the drawer, it was contended 


(a) 5 Purr 2628. 2 Black. Rep. 702. S. C. 

(5) 2 Kea. 746. 
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that no change of circumſtances had taken place, or probable in. 
convenience had enſued, from want of notice; but Lord Mangel 
ſaid, it was a ſtrict rule of law that notice ſhould be given, and 
it muſt be adhered to in every caſe, This caſe does not come 
within the rules laid down in the caſes of Tindal and Brown (a), 
or Medcalf and Hall (5), as to what ſhall be deemed ſufficient 
notice of non-payment or non-acceptance; becauſe here there wi; 
no notice at all. It was ſaid by Lee, in arguing the caſe of 
Rufeel and Lang/taff (e), and not denied by the Court, that it 
had been frequently ruled by Lord Mansfield at Guildhall, that it 
it is not an excuſe for not demanding payment on a note or bill, 
or for not giving notice of non-payment, that the maker or ac. 
ceptor has become a bankrupt, as many ways may remain of ab- 
taining payment by the aſſiſtance of friends or otherwiſc, 

The bill's having been given after the act of bankruptcy does 
not vary the preſent caſe; becauſe a debt may be diſcharged in 
due courſe of trade, either by payment of the money after a ſe- 
cret act of bankruptcy, or by payment of the bill, or by diſho. 
noring it. | 

With regard to the debt's being extinguiſhed by taking this 
note from the bankrupt; by 3 and 4 An. c. 9. /. 7. it is enafted, 
that if any perſon accept a bill of exchange for 20/. or up. 
« wards in ſatisfaction of any former debt, the ſame ſhall be ac- 
&* counted a full and complete payment of ſuch debt, if ſuch 
« perſon accepting of any ſuch bill for his debt doth not take 
&« his due courſe to obtain payment thereof by endeavouring to 
ce get the ſame accepted and paid, and make his proteſt as afore- 
&« ſaid, either for non-acceptance or non-payment thereof.“ 
Here there was neither proteſt nor notice, and therefore the bil! 
muſt be conſidered as complete payment. 

Chambre, in reply, was ſtopped by the Court. 

AsHHURsT, J. As to the general rule; it has never been dil- 
puted, that the want of notice to the drawer after the diſhonor ot 
a bill is tantamount to payment by him; but that rule is not 
without exceptions; and particularly in the caſe mentioned by 
the plaintiff's counſel, that notice is not neceſſary to be given 
where the drawer has no effeQs in the hands of the drawec (4); for 
it is a fraud in itſelf, and if that can be proved, the notice may be 
diſpenſed with. In this caſe it appears that at the time of drawing 
the bill, the drawer, ſo far from having any effects in the hands 


of the drawee, was actually indebted to him to a large amount. 


(a) Ante, 167. (b) Tr. 22 C. 3. ( Deug!. 497. 
(4) Vid. Gale v. Walſh, pat, 5 vil. 239 
- Bux 
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But even admitting this to be a general rule without any ex- 1786. 


ception z it was certainly introduced for the benefit of the draw- 
r. Now every rule may be waived by the perſon for whoſe 
benefit it is introduced. Under the circumſtances of the pre- 
ſent caſe the drawer muſt be conſidered as having waived this 
benefit, becauſe the commiſſion is ſounded on that creditor's 
debt, between whom and the drawer this tranſaction has hap- 
pened z and his ſubmitting to it is a waiver of the want of no- 
tice, and an admiſſion of the debt; which admiſſion the aſſig- 
nees have ſubſequently confirmed by bringing this action. 
Therefore I think that as the bankrupt himſelf has not choſen 
to take advantage of it by moving to ſuperſede the commiſſion, 
it does not now lie in the mouth of a third perſon to do fo. 

BULLER, J. The laſt point may be laid entirely out of the 
caſe, becauſe, unleſs the objection be well founded in the caſe of 
the bankrupt himſelf, it is immaterial to conſider how far it was. 
competent for a third perſon to take advantage of it, The caſe 
of Juantocł and England does not apply. There the queſtion 
was, whether a third perſon ſhould be permitted to avail himſelf 
of the ſtatute of limitations. There might be good reaſons for 
diſallowing it in that caſe, becauſe the debt ſtill remained in con- 
ſcience. But here the queſtion is, whether there was a ſulſicient 
debt to ſupport the commiſſion at the time when it iĩſſued. 

The firit point to be conſidered is, whether under theſe cir- 
cumſtances it was neceſſary to give notice within as ſhort a time 
as could conveniently be done, that the bill was neither accepted 
nor paid. I am of opinion that no ſuch notice was neceſſary. 
On the ſecond trial of the cauſe of Tindal and Brown before me 
at Guildhall, the jury told me they found their verdict for the 
plaintiff on the ground that it had not appeared from the evi- 
dence that any injury had ariſen to the party from want of no- 
tice, In conſequence of which, upon the ſubſequent trial, I 
told the jury that where a bill was accepted, it was prima facie 
erence that there were eſſects of the drawer in the hands of 
the acceptor, The miſtake of the jury on the former occaſion 
had ariſen from their taking it for granted that the drawer had 
not been injured by the want of notice, becauſe he had not 
proved it, wherens that proof lay on the plaintiff to produce. 
And upon my mentioning this matter to the Court, they thought 
that if there were no eflects in the hands of the acceptor, that 
15 vary the qucſtion very much, as the drawer could not 

e hurt. 
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The law requires notice to be given for this reaſon, because 
it is preſumed that the bill is drawn on account of the drawee, 
having effects of the drawer in his hands; and if the latter ha; 
notice that the bill is not accepted, or not paid, he may with. 
draw them immediately, But if he has no effects in the other; 
hands, then he cannot be injured for want of notice. Soon after 
I ſat on this bench I tried a cauſe at Guildhall, on a bill of e. 
change which was either drawn or accepted by a perſon reſiding 
in Helland, and a full ſpecial jury, under my direction, found x 
verdict for the plaintiff, notwithſtanding no notice had been 
given to the drawer of the bill's having been diſhonored, becauſe 
Le had no effects in the hands of- the perſon on whom the bil 
was drawn, That verdi& never was objected to: and if it be 
proved on the part of the plaintiff that from the time the bil 
was drawn, till the time it became due, the drawer never had any 
effects of the drawee in his hands, I think notice to the drawer 
is not neceſſary; for he muſt know whether he had effects in 
the hands of the drawee or not; and if he had none, he had no 
right to draw upon him, and to expect payment from him; nor 
can he be injured by the non-payment of the bill, or the want 
of notice that it has been diſhonored. On theſe grounds ! 
think the petitioning creditor's debt was ſufficient to ſupport 


the commiſhon. 


Beſides, in the preſent caſe, as the plaintiff's counſel have 
truly argued, the queſtion is not, whether an action could be 
maintained on the bill itſelf, but whether the want of notice 
extinguiſhes the debt. As to which the cafe is this. A. not 
having any effects in C.'s hands, draws a bill of exchange for 
100/. on him, in favour of B. for value received. Now if C. 
does not accept, and B. does not give notice to A. there is an 
end of the bill. Then how does the caſe ſtand ? A. has 100/, 
of B.'s in his hands, without any conſideration, which there- 
fore B. may undoubtedly recover in an action for money had 
and received, 


Per Curiam. | 3 
3 Let the Poſen be delivered to the plaintiſy, 


Sek * 
* * 
s . 
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in THE TWENTY-SEVENTH YEAR OF GEORGE III. 


Hol brasr, on the Demiſe of Cowper, againſt MARTEN 
and Another. ; 


HIS was an ejectment tried at the laſt aſſizes at Reading, 
T before Eyre, Baron, when a verdict was found for the leſ- 
{or of the plaintiff, ſubject to the opinion of the court of King's 
Bench, on the following caſe : . 

Thomas Spooner, being ſeiſed in fee of the premiſes in queſtion, 
conſilting of an houſe, barn, and about 59 acres of land, ſituate 
at Braywick, in the county of Berks, by his will, bearing date 
the 17th of Augyft 1775, deviſed the ſame in the words follow- 
ing: © I give and bequeath to Mrs. Marten, daughter of my 
« late uncle, Dr. Benjamin, my eſtate at Braywick, Berks.” And 
afierg iving ſeveral legacies, the will proceeded thus: „ After 
« theſe legacies I give and bequeath all the reſt of my effects, ,| 
« furniture, eſtates real and perſonal, or all the reſt that I may 
« have and leave at the time of my bleſſed departure, to my 
« nephew, Mr. Zeſeph Convper.” The ſame Mr. Fo/eph Conper 
is appointed one of the executors of the will, and is the leſſor 
of the plaintiff. 

The teſtator had a ſmall freehold eſtate, which is not men- 
tioned in his will. He died in November 1780. On his death, 
Mrs. Ann Garden (called Marten in the will by miſtake) en- 
tered on the eſtate in queſtion, and held the ſame till her death, 
which happened in 1783. On the death of Mrs, Garden, 
Elizabeth Fletcher her heir at law entered upon the premiſes and 
heid them till her death, which happened in the ſame year 1783. 
Elizabeth Fletcher died without iſſue, The defendants are her 
co-heirs at law. 

The queſtion reſerved for the opinion of the Court is, Whe- 
ther the leſſor of the plaintiff is entitled to recover? 

Plumer for the leſſor of the plaintiff. If an eſtate for life only 
were given to Mrs. Marten, the remainder was carried over to 
the leſſor of the plaintiff by the general reſiduary deviſe ; for 
whateyer was not before diſpoſed of by the will paſſed by that 
clauſe to him, 

But under the deviſe to Mrs. Marten an. eſtate for life only 
paſſed. As there are no words of limitation ¶¶ perpetuity, it can- 
pot be inferred that the teſtator meant to convey more than an 


(«) So will the word (t cſtatey,”” Vid. poft. 2 vol. 656, & 659. 6. J. 
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eſtate for life to her. The words are © I give to Mrs. Marten 


— my eſtate at rywic. Now it is a ſettled rule, that an eſtate 


Hor p- 

FAST 

againſt 
MazTzIN, 


given generally is only an eſtate for life. And this conſtrud;q, 
holds as well in wills as in deeds: the only difference is uit 
in a deed a certain form of words muſt be uſed in order to con. 
vey a fee: but in the latter no particular form of words ig necer, 
ſary; it being ſufficient if the words uſed by the teſtator plain 
indicate an intention to give more than an eſtate for life. Bu: in 
the preſent caſe no ſuch intention can be collected from the wordz 
of this deviſe. In Leveacre ex dem. Mudge v. Blight and wile ſa, 
Lord Mansfield ſaid, If the Court cannot find words in the 
« will ſufficient to carry a ſce, though they ſhould themlelves he 
ce ſatisfed beyond the poſſibility of a doubt, as to what the inten. 
ce tion of the party was, they mult adhere to the rule of law, 
Then the queſtion here is, are there any words or circumſtance; 
in this will to vary the effect of this deviſe to Mrs. Murten? It 
is incumbent on the other party to point out that in order to en. 
large the eſtate, The only words, ſrom which it can be ſuppoſed 
that the teſtator meant to deviſe more than an eſtate for life, are 
thoſe which he has uſed in ſpeaking of the thing given, namely, 
« my eſtate at Braywick,” But the word « eſtate,” there being 
words of locality annexed to it, is a deſcription of the 7hirg only, 
and not of the intereſt in the eſtate. The word “ eſtate” being 
an equivocal expreſſion, may either mean the Hing itſelf, or the 
intereſt of the party in it, or both. Now here is nothing to ſhew 
that, in this particular caſe, it means the intergt, for, firſt, there 
are words of locality annexed to it: in common acceptation the 
word means the land itſelf; it is only in technical language that 
it means the intergſt. In the next place as to the general contert 
of the will, there are no circumſtances here explanatory of the 
teſtator's intention to give Mrs. Marten more than an eſtate for 
life ; for he was then giving an eſtate to a married woman. And 
the principal object of his bounty was his nephew, to whom he 
gave the bulk of his property. Nor laſtly is it neceſſary, in order 
to diſpoſe of all the teſtator's property under the will, that this 
ſhould be conſtrued to be a deviſe of the fee; for the reſiduary 
clauſe will carry it over, There is neither an introductory clauſe, 
nor any general clauſe in the body of the will, indicating the 


teſtator's intention to diſpoſe of all his property, which, when 


coupled with the deviſe to Mrs. Marten, can convert this iuto 
an eſtate in ſee, 


Cu-. 386. 
(a WP 355 In 


IN Tur TWENTY-SEVENTH Year or GEORGE II. 


In Chefer v. Painter (a), and Fregmorton dem. Wright v. 
Wright and Another (5), the word ““ eſtate” was conſtrued to 
mean the thing, and not the intereſt, even though in both thoſe 
caſes the word “e all” was prefixed. In Hagan v. Jackſon (c), 
Lord Mansfield, after taking the diſtinction between the land and 
the quantity of intergſt in the land, ſaid, & if there are no words 
« of limitation added, it only paſſes an eſtate for life.” And af- 
terwards in the ſame cafe he ſaid, © it is now clearly ſettled that 
« the words * all his eſtate* will paſs every thing a man has: 
but if the word „ all' be coupled with the word “ perſonal or 
a ical deſcription, there, the giſt will paſs @nly perſonalty, or the 
ſpecific eſtate particularly deſcribed.” 

He admitted that there were many caſes where the word 
« eſtate” has been held to paſs a fee; but it was in one or other 
of theſe inſtances: iſt, Where there was an introductory clauſe 
indicating an intention in the teſtator to diſpoſe of all his eflate, 
which bore on the particular clauſe in which the ſpecific deviſe 
was contained as where the teſtator ſaid, © I mean to diſpoſe of 
all my eſtate :” But even there the word * all” is the operative 
word, and not the word “ eſtate.” For © all” when coupled 
with other words than © eſtate” has been held to paſs a fee: as 
« all I am worth” in Huxtep v. Broeman (d). 2dly, Where the 
teſtator has directed ſomething to be done, which required more 
than an eſtate for life to carry the teſtator's intention into execu- 
tion, as to pay debts, legacies, &c. 

But none of thoſe caſes are applicable to the preſent, becauſe 
here is no general introductory clauſe, or any thing to be done 
by the deviſce which renders it neceſſary to enlarge the eſtate 
for life, Therefore as the word « eſtate” in this deviſe is de- 
leriptive of the /ccality, and not of the quantum of intereſt ; as the 
word « all” is not added; and as the context will not warrant 
a greater eſtate than for life z the Court will not conſtrue this 
into a deviſe of the fee. 

Alzet, for the defendant, was ſtopped by the Court. 

ASHHURST, J. There can be no doubt of the teſtator's in» 
tention in this caſe ; if the intermediate words between the two 
deviſes be omitted, the will runs thus; “ give and bequeath 


* to Mrs. Marten my eſtate at Braywick, and the reſt I give to 


# my nephew.“ 


(a) 2 P. Ws. 335. 2 Fg. Caf. Abr. 313. (b) 3 Will. 414 
C Corp. 506g (4) Brexe"s Cha, Caſ. 437. 
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1786, Butte, J. The word efate is the moſt general word that 
can be uſed, Tor fo far from its being neceſſary to add words q 
— 4 inheritance in order to make it paſs a fee, words of reſtraint mug 
HP be added in order to carry a leſs eſtate; for it is genus generaliſſ. 
mum. If the word “ eſtate“ in the reſiduary clauſe carries a fee 
to the nephew, it muſt alſo have the ſame effect in the firſt de. 
viſe, The intention of the deviſor is clear: he meant to give his 
whole eſtate in Braywick to Mrs. Marten, and the reſt to his 
nephew Cotuper. The word © eſtate” was much commented up. 

on by Halt Ch. J. in the counteſs of Bridgwater's caſe (a), 
The caſe of Cheſter v. Painter is likewiſe an authority for 
this determination. 'There it appeared that the teſtator kney 
how to give an eſtate in fee, for he gave an eſtate to his ſon and 
Bis heirs : but where he wifhed to give only an eſtate for life, he 
omitted the word © heirs.” Now apply that to the preſent caſe; 
in another part of this will (which does not form a part of this 
caſe) the teſtator gave an eſtate for /ife in expreſs words; which 
ſhews that if he had intended to have given only an eſtate for 
life to Mrs. Marten, he would have added the ſame words in 

the deviſe to her, 


Per Cur. Let the Poſtea be delivered to the Defendant, 


(a) 6 Med. 106. Salk. 236. 


N. ia. PROSER again} HD;. 

. AS E againſt the defendant as juſtice of the peace, (beſore 
— a whom the plaintiff had been convicted on 24 Geo. 3. c. 3 
conviction 


on the 24 for refuſing to take goed and ſufficient ſecurity in order that tle 


Ces. 3. c. ES . 
a = —_ plaintiF might appeal to the then next general quarter ſeſſions of 


entering the peace againſt the ſaid conviction. The ſecond count was for 


— — net returning the ſaid conviction to the next general quarter ſeſſions 


the quarter (after notice), by means whereof the plaintiff was prevented from 
ſeſſions next 


after the proſecuting his ſaid appeal before the juſtices of the peace at the 


con vivien, 


r then next general quarter ſeſſions, who refuſed to receive and 


* hear the ſaid appeal for want of the ſaid conviction being te- 
TION, 
action on turned. | 


Gs caſe The defendent pleaded the general iſſue. 


cannot be 


maintained 
againſt a juſtice of the peace for refuſing to take bail in order that the party may appeal to any ot! er 
ſeſſions than thoſe next after the conviction z not for net returning the conviction to any other ſefſions. 


This 


In THE TWENTY-SEVENTH TEA R or GEORGE III. 


This cauſe was tried at the ſittings at Weſtminſter after laſt 
Trinity Term before Buller, J. when the jury found a verdict for 
the plaintiff, damages 100/. coſts 40 s. ſubject to the opinion of 
this Court on the following caſe ; which ſtated, 

That the plaintiff, on the 23d June 1785, was convicted be- 
fore the defendant for keeping a horſe without paying the duty, 
the plaintiff being preſent at the time of ſuch conviction. 

That on 234 July following, the conſtable took poſſeſſion 
of the plaintift's goods and fold them. That no warrant was 
produced on the trial of this cauſe, but that on the'25th of July 
the defendant ſaid that the conſtable was in poſſeſſion under his 
warrant. 

That the quarter ſeſſions next after the conviction was holden 
on the 27th of June. And that on the 25th of July the plain- 
tif offered two ſuſhcient ſureties to the defendant for proſecuting 


an appeal againſt the ſaid conviCtion, and gave him notice of 


his intention to appeal: but the defendant refuſed to take any 


bail. 

That the next quarter ſeſſions aſter the 23d of July was holden 
in October 1785. 

That the following notice was given by the plaintiff's attorney 
to the defendant on the 19th of November 1785 : © Take notice 
that I ſhall in one month from the date hereof commence an 
action againſt you at the ſuit of Thomas Preſer of, & c. for 
having on the 2oth day of July laſt illegally granted a war- 
rant againſt the ſaid Thomas Preſer, addreſſed to all conſtables 
and others his majeſty's officers of the peace in and for the faid 
county, eſpecially to William Brooks conſtable, whereby they were 
commanded to levy the ſum of 20/7. and 1/. 18 f. coſts of ſuit by 
diſtreſs on the goods of the ſaid Thomas Preſer, and that they 
ſhould cauſe ſale to be made thereof in caſe they ſhould not be 
redeemed within fix days after the fame ſhould be taken by 
them, for having on 29th of May 1785, (he the faid Thomas 
Proſer ſo living in Tottenham Court Read, and being within the 
weckly bills of mortality,) kept and uſed one gelding for the pur- 
poſe of drawing a certain carriage; and the ſaid Th:mas Preoſer 
did not within ten days after beginning to keep and uſe the ſaid 
gelding for that purpoſe aforeſaid give notice in writing at the 
ollioe in Londen for ſtamping and making vellum, parchment, and 
paper, of his keeping and uſing the ſame, and of the pariſh 
and place where he roſided, and pay down the duty of ten ſhillings 

impoſed 
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impoſed by the ſtatute for keeping and uſing the ſaid gelding 
9 


according to the directions of the ſaid ſtatute; and for hay; 


__ cauſed. the goods of the ſaid Thomas Preſer to be ſold by auction, 


Hyvpx. 


within leſs time than allowed after the ſame were taken by an in. 
ventory, contrary to the directions of the ſaid ſtatute; and alſo ſot 
having, previous to the ſaid goods being ſold, refuſed to accept 
ſecurity or ſecurities for the ſaid Thomas Praſer's proſecuting l 
appeal on your conviction, at the laſt general quarter ſeſſions gf 
the peace held for the county of Midaleſex ; and alſo for not re. 
turning and delivering the order and conviction thereon into the 
court of general quarter ſeſſions of the peace, held at the ſeflion; 
houſe on Clerkenwell-Green, in and for the ſaid county of Midal. 
fex on Monday the 1 5th day of October laſt, as required by the a 
of parliament in that caſe made and provided, whereby the ſaid 
Thomas Proſer was prevented from proſecuting his ſaid appeal 

That no conviction was returned by the ſaid defendant t 
either of the ſaid ſeſhons. And parol evidence of what paſſe 
before the juſtice at the time of the conviction was rejected upon 
the trial of the cauſe, 

The queſtion for the opinion of the Court is, Whether the 
Plaintiff is entitled to recover in this action? 

Mood, for the plaintiff, The principal objection to this action 
is, that by the ſtatute 24 Geo. 3. c. 31. /. 19. it is providec, 


that the appcal ſhall be to the next quarter ſeſſions: and it wis. 


contended at the trial, that the plaintiff ought to have appealed 
to the quarter ſ{eſhons next after the conviftion, which were held 
on the 27th of June; and therefore as he could not proſecute the 
appeal at the time of making the application to the defendant, 
this action could not be maintained. 

But the plaintiff was entitled to appeal to the quarter ſeſſions 
next after the time when he found himſelf aggrieved: and he was 
not aggric ved till the execution was carried into effect, which was 
not till the 23d of July: and although the plaintiff had notice of 
the conviction at the time, yet he could not be ſaid to be ag- 


grieved thereby; for the conviction might not perhaps have been 
_ enforced, or might have been afterwards quaſhed. 


By the 13 & 14 Car. 2. c. 12. /. 2. there is a provilo, that 
any perſon who finds himſclf aggrieved by the judgment of two 


juſtices, (relative to orders for the removal of paupers,) may appeal 


to the next quarter ſeſſions, But the conſtruction of that ſtatutc 
has always been, that the appeal may be to the quarter ſeſſions 


next aſter the perſon finds himſelf ozgrieved, and not to the 
ſeſhons 


ſe 


x THe TWENTY-SEvEXTH Year or GEORGE III. 


ons next after the order of removal. Rex v. Inhabitants of 
trim (a). The proviſo in this act is of a ſimilar nature. In 
at caſe the party is not aggrieved till the removal, in the pre- 
{-nt, not till the c tian. 

The next objection was to the form of the notice: but it is 

ſulſcient if it contain the ſubſtance of the cauſe of action; which 
is done by the notice given to the defendant in the preſent 
lion. ; : 
Next as to the rejection of the parol evidence: It was very 
properly rejected; for no evidence of what paſſed at the time of 
che conviction ought to have been received at the trial, except 
ſuch as was ſtated on the conviction itſelf, 

Silveſter, contra, was ſtopped by the Court. 

AsynuRsT, J. The words of the act are deciſive; for it ſays 
« If any perſon ſhall find himſelf aggrieved by the judgment of 
« any ſuch juſtice, &c. he may appeal to the juſtices at the next 
« general quarter ſeſſions.” Therefore the plaintiff ſhould have 
zppealed to the ſeſſions next after the judgment. 

BuLLER, J. The caſes relative to appeals againſt orders of 
removal are very diſtinguiſhable from the preſent. All orders of 
removal are ex parte proceedings; and the other party cannot 
know any thing of them till the actual removal. But this con- 
viction is more like a judgment of this court, than an order of 
removal. The grievance to the party is the judgment, and not 
the execution. 
appeal is in the nature of a writ of error: It complains of the 
judgment. ä 

If a contrary conſtruction were to be put upon this ſtatute, it 
would be ſuch a ſnare to the magiſtrates, that they would never 
be ſaſe. For the juſtices do not iſſue their warrants of execution 
till they know whether an appeal will be brought or not; and 
they could never know when the party found himſelf aggrieved, 
if he were not to appeal at the quarter ſeſſions next after the 
cenvichion. 


Let the Poſtea be delivered to the defendant, 


(a) 2 Sera. 831. 


A writ of error will lie before execution: and an 
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1736: 
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Ti * | ? 
22. Roo ERS againſt REEveEs. 


An agree 5 H E declaration ſtated that before the making of the pro- 
— to miſe and undertaking after mentioned, to wit, in Mirae 


put in good Term in the 23d year, &c. one 7%n Torrians ſued out a lait 


—.— by directed to the then ſheriff of Surry, commanding him to take one 
—— Kichard Stephens and him ſafely keep fo that he might have his 
— — _ body before, &c. on Thurſday next after eight days of St. Hilary 
the writ, or then next, to anſwer to the ſaid oh Torriano in a plea of treſpais, 
de body, er and alſo to a bill of the ſaid J. Torriano againſt the ſaid Richard 
pay _ Stephens for 401. upon promiſes, &c. which writ was indorſed for 
made by a bail for 35 J. 7s. and was delivered to Sir A. Pitches knight then 
— 1 ſheriff to be executed, who made out his warrant thereon to the 
bailiff ofthe plaintiff as his bailiff; by virtue whereof the plaintiff being his 
— bailiff took and arreſted the ſaid Richard Stephens z and the ſaid Ri. 


_— his chard Stephens being in the cuſtody of the plaintilf as ſuch bailif, 
the party in conſideration that the ſaid plaintiff, at the ſpecial inſtance and 
mers — requeſt of the defendant, would permit the ſaid Richard Stephens to 


23 — » 5 go at large out of the cuſtody of the plaintiff, from the ſaid arreſt, 
$ 3 Nc Ult- 


dertaking of the ſaid defendant undertook and promiſed the plaintiff to put in 


— good bail for the ſaid Richard Stephens in the ſaid ſuit on or before 


pearance of the return of the ſaid writ, or ſurrender the body of the ſaid Richard 
— Stephens to the plaintiff, or in default thereof to pay the debt and 
<7 Seng coſts in the ſaid ſuit. That the plaintiff, confiding m the promiſe 
cauſe itis and undertaking of the ſaid defendant, ſuffered and permitted the 
Plaintiff og ſaid Richard Stephens to go at large; yet that the ſaid defendant 
— did not put in any bail whatſoever for the faid Richard Stephens in 
the ſheritf. the ſaid ſuit at or before the return of the ſaid writ, or at any other 
time whatſoever, orſurrender the body of the faid Richard Stephens 
to the plaintiff, or pay the debt and coſts in the ſaid ſuit or any 
part thereof, and that for want of bail being put in to the ſaid ſuit 
a writ of attachment iſſued againſt the ſaid Sir A. Pitches, where- 
upon the plaintiff, in order to prevent the ſaid Sit A. Pitches from 
being taken and arreſted, and likewiſe to prevent himſelf, the 


- Plaintiff, ſrom being ſued at law by the ſaid ſheritf of Surry for 


breach of his duty, as ſuch bailiff, in ſuſſering the ſaid Richard 


Stephens to go at large, was obliged to pay and did pay to the faid 
J. Torriano his debt due to him from the ſaid Richard Stephen's. 
13 Second 
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Second count for mony paid, laid out and expended. 'Third 
count for money had and received. Plea non aſſumpſit 

This cauſe was tried before Buller, J. at the Sittings after 
Trinity Term, 1785, when a virdict was found for the plaintiff, 
damages 44“. ſubject to the opinion of the Court on the follow - 
ing caſe; WR : 

That Richard Stephens was arreſted by the plaintiff by virtue 
of 2 [atizat, and a warrant thereon granted againſt him, at the 
ſuit of J. Torriano, and was diſcharged by the plaintiff on the 
following undertaking of the defendant. 

« In the King's Bench, J. Torriano, gent. againſt Richard 
« Stephens, Returnable on Thur/day next, after eight days of 
« St, Hilary. Damages 407. bail for 35/. 7s. Theakſlone by 
« Evans, attorney; I do hereby undertake to put in good bail 
« on or before the return, or ſurrender the body to Mr. S. 
« Regers, one of the officers to the ſheriff of Surry, or on de- 
u fault pay debt and coſts. Dated 24th December, 1782. 

S. Reeves.” 


That the plaintiff has ſince been compelled to pay to the faid 
7. Torriano 441. for debt and coſts by virtue of an attachment 
iſued againſt the ſheriff. 

The queſtion for the opinion of the Court is, whether the 
plaintiff is entitled to recover in this action on any of the counts 
in the declaration ? 

Shepherd, for the plaintiff, contended that this undertaking 
was not void at common law. And that in order to render it 
illegal, it muſt come within the ſtatute 43 H. 6. c. g. | 

All obligations and contracts with a ſheriff are good, if not for 
a breach of duty or contrary to the ſtatute of 23 H. 6. Many 
Gaſes have decided that undertakings by a party to a ſheriff, in- 
demnifying him for not executing proceſs as he is commanded» 
are valid in law. Burgoyne v. Kerry, Anderſ. 267. Beawfage's 
caſe, 10 Co, rot. Dabridgecourt v. Smalbrooke, Cro. Eliz. 178. 
dir G. ReynelPs caſe. Poph. 165. Moor 54%. Saund. 161. All 
theſe proye that obligations of indemnity at common law 

were good, and conſequently continue ſo unleſs preciſely within 
the ſtatute of 23 H. 6. A ſimple contract is the ſame under the 
ſtatute as a bond. Cro. Eliz. 178. 199. And if this undertaking 
complies with the ſubſtance of the ſtatute, it is the ſame as if it 
were the caſe of a bond. If not, it is not within the ſtatute at 
all, and then it ſtands good at common law, In Dive v. Man- 


Vol. I. Paxr II. F f ningham, 
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ningham. Ch. J. Montague ſaid (a) it was lawful to let the party ty 
bail who is in cuſtody on meſne proceſs; and the ſtatute direg, 
ing the ſheriff to let them to bail was made in affirmance oF the 
common law: This undertaking on letting the defendant 10 
bail was not therefore contrary to his duty, nor illegal. 

The general clauſe of the ſtatute does not attach on any obl. 
gation to which the former one does not extend; and the fo. 
mer one ſpeaks only of obligations by perſons in ward. In 10 C 
TOO. a. and Moor. 542. it is faid © the latter words, though 
neral, extend only to the precedent branch, namely, bonds taken 
of thoſe who are in their ward.“ 

This undertaking does ſubſtantially comply with the ſhu. 
tute. It is not neceſſary that the indemnity ſhould be giren 
to the ſheriff himſelf; for the ſtatute mentions bail ag wel 
as ſheriffs. This therefore is warranted by the act. He admitted 
that many authorities had determined bonds to be illegal, becaue 
not given to the ſheriff by his name of office, but none of then 


declared an indemnity to a fherif”s officer to be illegal. This 


contract is not within the miſchief intended to be remedied by 
the ſtatute. The miſchief was the extortion of the ſheriff, who, 
under his difcretionary power of letting to bail, oppreſſed the de. 
fendant, It put a defendant in cuſtody under legal proceſ: in 
the ſame ſituation with reſpect to ſureties given to the ſhert, 
unleſs in the preſcribed form, with perſons who are under durek, 
It therefore preſcribed the form under which he is compellableto 
releaſe him; and, to prevent any operation on the fears of the de- 
fendant while in cuſtody, made all engagements in any other form 
void. But the miſchief does not exiſt with reſpect to perſons 
not in ward; who, though they may claim the right of giving 
ſecurity to the ſheriff or his officers in the form preſcribed by 
the ſtatute, may yet enter into any contract which was legal be- 
fore the ſtatute, and is not prohibited by it. 

This indemnity is the ſame as that preſcribed by the ſtatute; 
for an undertaking that the defendant ſhall appear at the return af 
the writ is in effect an undertaking to put in bail. Harriſm and 
Others v. Davies and others. 5 Burr. 2683. If it be objeQted 
that the remaining part of this indemnity, namely, an undertaking 
to ſurrender the deſendant or to pay the debt and coſt, is not war- 
ranted by the ſtatute, it is ſuſſicient in anſwer to ſay that it is ma- 
terially connected with the former part, and is conſiſtent wit ths 


( Plews. 67. 
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purpoſes of the ſtatute. And where bonds have been ſet aſide, be- 
rauſe they were conditioned for ſomething more than the appear- 
ance of the defendant at the return of the writ, it has been be- 
cauſe that other act was diſtinct from and independent of the act 
of appearing. But this undertaking can be applied to no other 
purpoſe whatſoever; and under it no extortion can be committed. 

But ſuppoſing this undertaking not within the act, becauſe not 
given 70 the proper perſon and on the ſtrict condition preſcribed 
by the act, ſtill it is not given by the perſon deſcribed by the act, 
and therefore not within it; for the ſtatute does not extend to 
third perſons. Moor. 542. Sid. 132. And this kind of indemni- 
ty receives a ſanction from the practice of the court, in the in- 
ſtance of their compelling attornics to put in bail, or pay the debt 
according to their engagement. It cannot be contended that this 
rule holds only with reſpect to attornies z becauſe the court hag 
never conſidered ſuch an undertaking contrary to the ſtatute, 
otherwiſe they would not have compelled attornies to carry into 
execution contracts expreſsly prohibited by act of parliament. As 
to the circumſtance of their being officers of the court; that might 
with equal propriety be urged as a reaſon for obliging them to 
perform an uſurious or any other illegal contract. The true reaſon 
therefore, why the court will enforce a performance of ſuch en- 
gagements by attornies, is becauſe they are made by third perſons, 

Cooper for the defendant. This is different from the caſe of 
attornies. The undertakings entered into by them, and enforced 
by the court, are not by way of indemnifying the ſheriff, but to 
make ſatisfaction to the party ſuing. But in the caſe of a third 
perſon, who is not amenable to the ſummary proceſs of the 
court, they will not compel a performance of ſuch an uridertak- 
ing by him, as they would if it were given by an officer of the 
court, He was then ſtopped by the Court. 

ASHHURST, J. The ſtatute in this caſe having preſcribed the 
form of ſecurity, and having declared that all others ſhall be void, 
the ſecurity muſt be in that particular form marked out by the 
ſtatute, The conſtant uſage ſince the paſſing of the act of the 
23 H. 6. has been to take ſecurity by bend + but this is only a 
fimple contra#, and not of ſo high a nature as the ſecurity which 
was intended by the ſtatute, That alone is deciſive. 

BuLtrer, J. This undertaking is void, conſidered in every 
point of view. The caſes reſpecting executions of fiert ſacias, or 
perſons in execution on capias ad ſatigfactendum, do not affect this 
queſtion; becauſe the ſtatute ſpeaks only of perſons arrefted on 
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meſne proceſs, The ſtatute of the 23 H. 6. requires the bond to 


—— be given to the ſheriff, as ſuch, for the appearance of the party; 


Rocras. 
againſt 
RIZZ VES 


and for no other purpoſe. And it is admitted that if there be any 
other condition expreſſed in the bond, it is void. This is bad 
therefore on both grounds; for firſt it is not given to the ſherif 
himſelf, and it is for ſomething independent ot the appearance 
of the defendant. 

The ſtatute does not authoriſe ſherif”s bailiffs to take obligati- 
ons for the appearance of perſons arreſted, as was contended by 
the counſel for the plaintiff: it expreſsly mentions the bailf 
a franchiſe, and only means thoſe officers who have the return of 
proceſs : for where the proceſs is directed to the ſheriff, +!» u- 
demnity muſt be to him. 

Then as to undertakings by attornies; it is true that this cut 
will not ſuperſede an act of parliament by any regulations of their 
own concerning the officers of the court; but that is not the caſe 
with reſpect to the practice againſt attornies. The ſtatute ſpeaks 
only of obligations given to the ſheriff, and does not extend to 
iuch as are given to the party. In Sid. 132. and 1 Lev. g8, 
the promiſe to the bailiff was good, becauſe made on the plaintiff's 
part. In Hall v. Carter (a) it is ſaid, though the ſheriff cannot 
take a bond in any other form than that preſcribed by the ſtatute, 
yet the party himſelf may. The diſtinction therefore is between 
thoſe caſes where the nndertaking is to the plaintiff in the cauſe, 
and thoſe where it is made to the ſheriff: if the latter, the form 
of the ſtatute mult be ſtrictly purſued. When an application 13 
made againlt an attorney on his undcrtaking, it is by the plaintif 
againſt him to compel a performance of a contract entered into 
to him; and on that ground it is valid. And therefore the rule 
of the Court ſtands perfectly clear of the regulations of the act of 
parliament, 


Let the poſtea be delivered to the defendant, 


(a) 2 Mod, 394» 
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The K NO againſt The Mayor and Aldermen of 
Lo NDO. 


E. TOML INS obtained a rule on a former day calling 

* on the defendants to ſhew cauſe why a writ of mandamus 
ſhould not iſſue directed to them, commanding them to admit 
Thomas Tomlins to the office of one of the auditors of the cham- 
berlain's and bridgmaſters' accounts of the city of London. 

The affidavits, on which the rule was founded, ſtated that the 
office of auditor was an ancient office ; and had been exerciſcd 
and enjoyed by four liverymen of the city, annually eleQed and 
choſen by the majority of the livery in common hall aſſembled. 
That it had been uſual and cuſtomary for the ſheriffs of the city 
preſent at ſuch election to declare by the mouth of the common 
ſerjeant of the ſaid city the ſaid election to the livery then preſent, 
as made by the majority of the livery, and immediately report 
the ſame to the Lord mayor and aldermen, who, bang informed 
thereof, had been uſed and accuſtomed to declare again, by the 
mouth of the recorder of the ſaid city, to the livery preſent at the 
common hall, at the cloſe of ſuch election, ſuch choice and elec- 
tion of auditors. That Thomas Tomlins at Midſummer 1783 had 
been duly elected and admitted to, and ſerved, the othce of auditor 
for one year. They then ſtated a ſimilar election and admiſſion 
at Midſummer 1784 and a ſervice of the office. At Midſummer 
1785 there was a third election of Thomas Tomlins by the livery ;, 
hut the recorder then declared that the court of aldermen gave 
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A mandamus 
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men of Lon- 
den, to ad- 
mit a perſon 
to the office 
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becauſe the 
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fucceſrvelys 


no opinion as to this election; and he accordingly ſerved that third + 


year. At Midſummer 1786 Thomas Tomlins together with three 
others were elected and choſen auditors for the year enſuing by 
a majority of the livery (there being then two other candidates) 
but the ſheriffs having returned all the fix candidates to the court 
of aldermen, they by the mouth of the recorder then declared to 
the livery then aſſembled the uſage in the eleCtion of auditors to 
have been that a liveryman having ſerved the office of auditor for 
tuo years ſucceſſively ſhould go out of that office, and another derer - 
elected in his lead. Notwithſtanding ſuch declaration a poll ha 
been demanded under the flat. 11 Geo. I. c. 18, when T homas Tom- 
lins and three others had a majority of votes. But at the cloſe of 
Ff3 the 
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1786, the poll the recorder again declared four of the other candidateg 
duly elected. 

To - The ground on which the rule had been obtained, was that the 

— —＋ bo uſage was rather an exemption in favor of a perſon who had 

men of ſerved the office two years, than a diſqualification to fill it a lind 

49x DON, year. | 

The affidavits in anſwer to this application ſtated the uſage in the 

election of auditors to be, ht no perſon ſhould be elected ts or ſerve 
the ſaid office for more than two years ſucceſſively; by reaſon of 
which Thomas Temlins having ſerved the office two years was in- 
eligible the third. They further ſtated a bye-law made in com- 
mon council on the firſt day of Augyt 1552, by which it way 
ordained that the ſurveyors of the bere-brewers (now called ale. 
conners) ſhould be elected in a particular manner, and hen in 
the end of the ſecond year the ſame freſh two commaners to be amoved 
from the ſaid office aud other two then to be thereunto newly elefed 
and choſe, in like fort and form as the auditors of the chamberlain 
and of the brigge of the ſaid city are yearly elected and choſen. 

The Recorder, Mingay, Silveſter, Roſe, and Gibbs, were to have 
ſhewn cauſe : but the Court, having heard the affidavits read 
which were filed in anſwer to the application, deſired to hear the 
counſel in ſupport of the rule, 

Douglas and T. E. Tomlins in ſupport of the rule. The objection 
which was made at the time of the election to the ineligibility of 
Tomlins was founded on a ſuppoſed v/age not a cuſlom, that every 
liveryman who had ſerved the office of auditor for two years had 
gone out, and another had been elected in his ſtead. But the re- 
corder did not at that time declare that ſuch liveryman was ab- 
ſolutely :nel:gible the third year. This ſuppoſed uſage muſt have 
ariſen from the circumſtance of there having been no inſtance 
found, on ſcarching the records, of the ſame perſon having ſerved 
this office for more than two years; but that circumſtance may 
eaſily be accounted for in another way. For conſidering that this 
is a very troubleſome office, and not attended with any emolument, 
it is natural to ſuppoſe that the fact of there having been no ſuch 
inſtance proceeded from the unwillingneſs of the livery to force 
ſuch an office upon the ſame perſon for a longer time. That ſort 
of negative proof is never to be relied on, for it may be carried to 
the moſt abſurd lengths. Suppoſe no inſtance could be found of 
any liveryman, belonging to a particular company, or living in any 

particular ward, having been elected to this office, that would be 
go proof of ſuch perſon's being ineligible; at leaſt ſo as to 3 
. : 
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he Court to decide upon the queſtion of right in this ſummary 
method of proceeding, without putting it in a more ſolemn 
mode of trial. This is the only remedy the party has. 
But even allowing that in fact there has been no inſtance of any 
ons having ſerved this office for more than two years ſucceſ- 
fyely, that indeed may be evidence of a cuſtom of ineligibility, 
but like all other evidence may be rebutted : for uſage is only 
widenceof a cuſtom; though, if uncontradicted, it may be deciſive. 
It does not appear but that this uſage may have originated in a 
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bye law; and if ſo, it would not be good as a cuſtom, becauſe 


the office of auditor is preſcriptive. And there is the more reaſon 
for this ſuppoſition, becauſe it is ſtated that a ſimilar uſage as to 
the office of bere-brewer is founded on a bye-law. 

Even if the court ſhall be of opinion that the uſage is well 
ſounded, yet the party applying is entitled to this mandamus. Be- 
cauſe if he were ineligible after having ſerved the office two years 
ſucceſſively, yet at any rate there is an intermediate year ſince that 
time, and he is now become eligible again, The circumſtance of 
his having de facto ſerved the third year cannot vary this queſtion 
for if he were not eligible de jure, the court will not conſider him 
as having filled the oflice at all that year. In the caſe of the King 
and Godwin (a), the Court would not decide upon a ſummary 
motion, whether a perſon having been mayor de facto a ſecond 
year, by holding over, was thereby rendered ineligible the third 
jear; and therefore they grantc.: a rule for an information in na- 
ture of a quo 2varranto, in order that the queſtion might be tried. 

Again, this queſtion ought to be ſent to a jury, for it is not 
ſuch-an one as can be decided by the certificate of the recorder; 
for he cannot certify in any queſtion in which the corporation 
themſelves are parties. Hob. 85. recognized in Jerk. 21. Beſides 
part of the corporation diſpute the exiſtence of ſuch a cuſtom. 

ASHHURST, J. It is true that an application for a mandamus 
is made to the diſcretion of the Court, but that diſcretion muſt 
be governed by certain principles, It is never granted merely for 
alking: ſome reaſon mult be aſſigned for it. But in the preſent 
caſe no ground whatever has been laid before the Court. The 

party making the application has neither taken upon him to im- 
peach the cuſtom ſet up in oppoſition to kis claim, nor has he pro- 
duced any one inſtance of any perſon having been elected a third 
Fear, after having ſerved the office for two years ſucceſſively. 


(a) Dongl. 382. 
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We would grant the mandamus in order that the right might be 
tried, if there were any ground for it. But here is nothin 
to be tried. The mandamus is applicd for, merely to ſce EW, 
there is any thing to be tried or not. 

On the other hand there is a poſitive cuſtom ſtated, that no 
perſon pull be elected to or ſerve the office of auditor for more thy, 
two years ſucceſſively, And this is further corroborated by what 
is ſaid in the bye-law made in Edward the Sixth's time; in which 
it is ordered that the bere-brewers are to be amoved at the on 
every ſecond year, in like fort and form as the auditors of the chamher. 
lain and of the bridge of the city. That is a decilive ground t 
ſhew that the uſage with reſpec to the office of auditors has ſub. 
ſiſted at leaſt as far back as the time when that bye-law was paſted, 

BULLER, J. No perſon is entitled to a mandamus merely en 
aſking for it. The party making this application came at fi 
upon very flight grounds. I rather thought that the motion wi; 
intended as an addreſs to the recorder to ſtate what the cuſtcrn 
was, and then to argue on the meaning of the words, 

But even if it had reſted on the words of the uſage as ſtated 
the time of applying for the rule, I ſhould not have had much 
doubt. However the caſe is much altered. It now appears that 
the parties were apprized of the objection at the time of the clec- 
tion, They underſtood the recorder at that time to have ſtated 
the cuſtom as it now appears to be on the affidavits produced on 
behalf of the city. For, the firſt time the recorder came upon the 
huſtings, he to!d the livery that the Court of Aldermen would 
give no opinion as to the validity of Tomlins's election: but he 
afterwards declared the uſage to be that a liuerymau, who had. 
ſerved the office of auditor for tauo years ſucceſſively, ſhould go out, on 
another be elected in his rom. Theſe words can only be under- 
ſtood in one ſenſe. When the counſel for the party applying 
were appriſed of the grounds on which the Court of Aldermen 
had rejected Tomlins, they thould have ſtated the words of the 
uſage, and argued upon them; but they have ſnrunk from that: 
the words indeed are too ſtrong, for they are in the negative, that 
a perſon ſhall not ſerve for more than tao years ſucceſſively. 

This is not like the cafe in Douglas; for there the facts were clear, 
and the whole depended on a queſtion of law, which never lad 
been determined, but which was of general importance to every 
corporation in the kingdom ; and therefore the court wou!d not 
decide it in a ſummary way on motion, without giving the parties 


an opportunity of putting the whole caſe upon record. But 2 
0 
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the proſecutor has laid no facts before the court on which any 


ariſe, 
9 go upon the ſuppoſition that this uſage originated 
from a bye- law; for, if it did, that fact ſhould have been expreſs- 
ly ſtated by the proſecutor as a ground of objection. 


Rule diſcharged. 


BROCK againſt RICHARDSON. 


HIS was a ſuit in prohibitionz and the queſtion was 
T whether within the chapelry of Witton Gilbert there is a mo- 
dus for every inhabitant to pay three halfpence for every milch cow 
at the time of calving in full ſatisfaction for the tithe of calves ? 
At the trial of this cauſe at the laſt aſſizes at Durham before 
Heath, J. there was no contrariety of evidence; and the j jury found 
the modus, with this variance, that it was payable at Eaſter, and 
that it did not extend to certain lands within the chapelry, called the 
Copſe Lands, conſiſting of five farms, which were exempted from 
the payment of theſe and all other tithes. Verdict for the plaintiff, 
with liberty to move to ſet it aſide in this court without colts. 
Mood having moved to ſet aſide this verdict on the ground 
that, as this was a claim by preſcription, the jury ought to have 
ſound the modus as laid in the declaration or not at all; 
Chambre now ſhewed cauſe. The variance between the mo- 


dus laid and that proved is no ground for a new trial, or to entitle 


the defendant to a verdict. An iſſue in prohibition to try a par- 
ticular modus is extremely different from iſſues in other ſuits; 
for, whether one ſort of modus or another be found, it is equally 
a reaſon to warrant the prohibition (a). The very ground on 
which a prohibition is prayed for is a ſuggeſtion that the eccleſiaſ- 
tical court is proceeding to try a queſtion of which they have no 
cognizance. The fact which is tried in ſuits in prohibition - 
merely for the information of the court. This is in ſome reſpe 8 
like an iſſue directed by the court of chancery to try a particular 
cuſtom, which is merely for the information of the chancellor, 
and which may be indorſed ſpecially on the poſtea OY to 
the truth of the fact. He was then ſtopped by the court, an 


a) Dyer 170, 1. Hb. 192. 1 Yeni. 7. 
2 8 BULLER, 


427 


1786. 
— 
The Krxg 

againſt 
The Mayor 
and Alder- 

men of 
Loxvgx, 


. dreſdayy 
Nov. 1 5th, 


If 2 modus 
be not prove 
ed as laid by 


the plainutf ; 


in a ſuit in 
prohibition, 
there muſt 
be a verdi& 
for the de 
ferdant. 

Bit if any 
modus be 
found, 
though diſ. 
ferent trom 
that laid, 
that is a 
ground for 
the court to 
retuſe a con. 
ſultation. 


LC IIS 


22 hv N pail 


g \ >. = - 
. — S 
Sas * > 3 4% * 
OTE RET ET OY 
4? e Ne £06 athens 
A 5 8 * 


— 
N 


- 
Ces. 2 — 


E E 
_ 
2 


& 
n 
— as 


3 Fe, 3 = 
A 
F + 


A - 8 2 »* - - LOSE OT < * 
— 8 — Eo EE Eee — 
, N — 5 — 1 


© — _ — — 12 
1 , = - _—— = — ö 
— _ =—-__ — to - _ 2528. 
—̃ —— OG 4 - OE SP tt — 
2 * = 7 — 0 Ls 
= = 4 4 4 . . - e 
2 r * 


— 


— Ws r 


* + K 
— {ne PE” WO + 


— 
rr 
A N > 
4-8 — 225+ VEE. . 


4 Co 
"7 * 
_ 4 


— — 


428 CASES M MICHAELMAS TERM 


1786. BULLER, J. ſaid it was too clear for any further argumem 
— — be authorities cited are directly in point as far as they go. I 
2 appears from them that no conſultation ought to be awarded: but 
ou == "ah it is equally clear that the verdiCt muſt be entered for the defendant. 
In order to try a particular modus one party alleges, and the 
other denies, the exiſtence of it ; that is the only iflue on the re. 
cord to be tried, As the plaintiff therefore has failed in Proving 
the modus as alleged in pleading, the verdict muſt be entered 
ſpecially for the defendant, who is entitled to his coſts, Bu: 
though the modus be not found as laid, yet if any modus be 

found, that is a ſufficient ground for refuſing a conſultation, 
Per Curiam. The verdict muſt be entered ſpecially for the 


defendant ; and no conſultation will be awarded. 


— STOCKS againſt BOOTH. 


PofTeffion ASE for diſturbing the plaintiff in his pew. The declara- 
1 tion ſtated that the plaintiff had a right to this pew, with. 
6 pew ina out laying it to be appurtenant to a meſſuage in the pariſh. 


urch 18s 


not a ſuffi- At the trial of this cauſe before Buller, J. at the laſt Yor} 


1 aſſizes, the plaintiff did not ſet up any claim under a faculty 


—— from the biſhop, or ſhew any enjoyment in reſpect of any houſe, 


elle for dil. but offered evidence of poſſeſſion for above 60 years, and would 
in inc, have derived a regular title from one Chappel, to whom the mi- 
— niſter and church-wardens in the year 1718 gave their conſent in 
plaintifr writing to build the pew in queſtion. 

— "00g The learned judge, being of opinion that this did not entitle 


tive right, the plaintiff to recover, directed a non- ſuit; which 

or a faculty, : 

and ſhould Bolton, Serjeant, moved on a former day to ſet aſide on three 
9 grounds; iſt, That no faculty was neceſſary in this caſe to ſup- 


ation as h- port the plaintiff's action. adly, That if a faculty were neceſſary, 


— it might be preſumed after ſuch a length of poſſeſſion. 3dly, 
out o This being a poſſeſſory action, mere poſſeſſion was ſufficient ta 
+.man and maintain it againſt a wrong doer, 
bad. Chambre now ſhewed cauſe, and contended that no title to a 
pew can be derived but by preſcription, or by a faculty. 
There is no pretence for the firſt; for it was ſtated by the 
plaintiff's counſel at the trial that the pew was built in 1718. 
Neither is any title claimed under a faculty. But, even if there 
hed been one to the perſon who built the pew, this action could 
04 
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not have been maintained, becauſe that perſon could not have 1786, 


conveyed his right under that faculty. A faculty is only to the 
grantee, and cannot be transferred by him. A faculty to a 
man and his heirs (a) is not good in point of law; for a ſeat in 
he church does not belong to the perſon but to the houſe, This 
goctrine is recognized in the caſe of Langley v. Chute (b). The 

riſhioners, who repair the church and the pews in it, are en- 
titled to ſeats in the church; the power of the ordinary is 
merely to diſtribute the pews among theſe, and does not extend 

er. 

As to the poſſeſſion, on which the plaintiff relies, there can be 
no poſſeſſion to ſupport ſuch an action as the preſent, but as be- 
longing to the houſe, He was then ſtopped by the court. 

Mood, in ſupport of the rule, admitted that the plaintiff in this 
action had not a complete title as againſt he ordinary; but con- 
zended that it was a ſufficient title as againſt a wrong deer. 

iſt, No faculty was neceſſary, In Burn's Eccleſiaſtical Lanw (c) 
it is ſaid, * if the incumbent, churchwardens, and pariſhioners, 
« agree that more pews are neceſſary, it doth not ſeem that there 
«is any neceſſity ſor the ordinary's interpoſition.“ Therefore 
the plaintiff has made out a ſuſhcient title under the conſent of 
the miniſter and churchwardens in 1718 to build this pew. 

2dly, But a faculty, if neceſſary, may be preſumed, the plain- 
tiff and his anceſtors having had actual poſſeſſion above 60 years. 
In Regers v. Brooks (d) poſſeſſion for 36 years was held to be 
evidence of a preſcriptive right, though there was no evidence of 
a faculty from the biſhop, and though the church itſelf had 
been rebuilt within 4o years. 

3dly, There might probably be a doubt whether the plaintiff 
had a right as againſt zhe miniſter or the ordinary. But the de- 
ſendant was a wrong doer unauthorized by either of theſe per- 
ſons : and great inconvenience would reſult from permitting the 
defendant to diſturb the plaintiff in the enjoyment of his pew ; 
becauſe the defendant himſelf may be evicted the next moment, 
and it would encourage a perpetual ſtruggle for the poſſeſſion of the 
pews in the church. In Kenrick v. Taylor (e), it was held that bare 
poſſeſſion was ſufficient againſt a wrong deer; and that the plaintiff 
need not ſhey repairs in an action againſt him, which would have 
been neceſſary in an aCtion againſt the ordinary, (which diſtinction 
was taken in 1 Lev. 71, and 3 Lev. 73.) and the court there ſaid 

(a) Poph. 140. (3) Sir T. Raymond, 246. (c) x Burn. 331. 
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1786, & that it was a rule of law, that one in poſſeſſion need not * 
38 &« any title or conſideration for ſuch poſſeſſion againſt a wrong 
gat: © doer.” The ſame doctrine is laid down in Gi3/. Cad. 197.8 
Boor u. With reſpect to the purpoſe of this action, as the plaintiff has 
poſſeſſion he need not ſhew any title. Though in the caſe of K. 
rick v. Taylor it was laid as appurtenant to a meſſuage, yet thatiz 
not neceſſary; ſince a faculty would undoubtedly give a right, 
and that may be only to the perſon, Beſides it is ſaid in thy 
caſe in Wilſon, that it is not neceſſary to prove a title as againſt , 
wrong doer: now if it be not neceſſary to prove it at the trial, it i 
not neceſſary to allege it in the declaration; for the plaintiff nec 

only allege that which he is bound to prove. 

ASHEURST, J. In an action againſt a wrong doer poſſeſſon 
may perhaps be primd facie a ſufhcient title, and it is not neceſ. 
ſary to ſet forth ſo ſtrict a title as in an action againſt the ordinary, 
As to the cafe in Milſon, where it was ſaid that laying the pew to 
be appurtenant to a meſſuage was ſufficient z that muſt be taken 
to be legally appurtenant, which can only be by preſcription, or 
by a faculty. 

But a bare poſſeſſion can never give a right, becauſe eyery pa 
riſhioner has a right to go into the church. And therefore it i; 
the plaintiff*s own fault if he do not gain to himfelf a complete 
title to a pew, which he may do, either by applying to the ord- 
nary ſor a faculty, or to the miniſter or churchwardens to allot 
him a ſeat in the church. But, if the plaintiff will not take the 
trouble of applying to the ordinary for a faculty, or to the mini- 
ſter or churchwardens to allot him a ſeat, he cannot maintain this 
action, though againſt a wrong doer; becauſe he has not ſet forth 
that the pew is appurtenant to a meſſuage in the pariſh, If bare 
peſſeſſion were allowed to be a ſufficient title, it would be au en- 
couragement to commit diſorders in the church ; for diſpute; 
would frequently ariſe reſpeCting the poſſeſhon. 


BuLLER, J. This is an action on the caſe, and not an action 
of treſpaſs. Treſpaſs will not lie for entering into a pew, becauſe 
the plaintiff has not the excluſive poſſeſſion ; the poſſeſſion of the 
church being in the parſon. The word ““ poſſeſſion” mult al. 
ways be underſtood ſecundum ſubjefam materiam. Therefore in 
an action on the caſe for diſturbing the plaintiff in his pew, for 
which treſpaſs will not lie, the plaintiff muſt prove a right either 
by preſcription, or by a faculty. I do not go the length which 
the defendant's counſel went, in ſaying that a faculty only extends 

10 
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o the firſt grantee 3 for if a faculty be annexed to a meſſuage, it 
may be transferred with the meſſuage to another perſon. And 
there ſore if the plaintiff had declared for diſturbance in a pew as 
annere to a meſſuage in the pariſh, ſuch a right would have 
deen colorable, and againſt a wrong doer would have been ſuf- 
5cient, A pew may be annexed to an houſe by a faculty, as well 
as by preſcription, for the latter ſuppoſes a faculty. I have late- 
ly ſeen a faculty for exchanging ſeats in a church : after ſtating 
hat A. in right of a particular houſe in the pariſh had imme- 
morially a right to a certain pew in the church, the ordinary 

ve his conſent to exchange it for another; but ſtill each was an- 
nexed to the houſe. There cannot be a gift of a pew to a man 
without a faculty: it was ſo ſaid in the caſe of Rogers v. Brooks, 
(a) in which caſe it was laid as appurtenant to an antient meſſuage. 


It 


%) Rogers v. Brooks and wife. M. 24 C. 3. B. R. This was an action on the 
caſe tried at the ſummer aſſizes at Exeter, 1783, before Perryn, B. when the jury 
found a verdi for the plaintiff, damages 1 4. 

The declaration ſtated that the plaintiff was poſſeſſed of an antient meſſuage in 
the pariſh of Biddeford, and that he had, as appurtenant to that meſſuage, the uſe and 
occupation of a certain pew in the church in Biddeford; and that the wife of 
the defendant ſat in the pew, and prevented him from enjoying it, &c. 

Plea the general iſſue. 

At the trial notice to the defendant's wife not to fit there was proved. Several 
witneſſes ſwore that above 40 years ago this was an open pew ; that about that time 
the church was pulled down; and that the rector and churchwardens, after the 
church was rebuilt, put the Blinch family (under whom the plaintiff claimed) into 
poſſeſſhon of the pew, which they had enjoyed uninterruptedly ever fince, till about 
two years ago; when the defendants (who claimed under another meſſuage in the pa- 
riſh, called the Finxford eſtate) began to moleſt them. That atoyt 36 years ago 
the plaintiff put a lock upon the door, and lined and matted the pew. That ſoon 
after the rebuilding of the church, a woman got over the pew, as if to claim for the 
Wirxford family, but ſhe was turned out by the Blinch family. 

One witneſs for the defendant ſwore that the Vinxford ſamily ſat in the pew for 
13 years after the rebuilding of the church ; and ſhe and other witneſſes ſwore as to 
the pew's being common. 

The judge told the jury that, after ſo long a poſſeſſion as 36 years, they might 
preſume a legal title in the plaintiff, The jury without heſitation ſound a verdict 
for the plaintiff, 

Motion for a new trial on the ground that there was no evidence to be left to a 
Jury : hecauſe from the plaintiff's own witneſſes it appeared that the ſeat was com- 
mon 40 years ago; and that they had proved a gift ſrom the rector and churchward- 
ens ſince the rebuilding of the church. This evidence, it was contended, deſtroy- 
ed the plaintiff's title wifich he claimed by preſcription. 

Aſter argument by G/eſe Serjeant and Far ſbatoe againſt the rule, and Morris and 
Kirby Serjeant in ſupport of it; 

Lord Mansfield ſaid, the queſtion in this caſe is, whether there was any evidence 
at all ro be lett to the jury ? | 

The plaintiff's title to this pew is that it has immemorially belonged to the houſe 
Which he poſſeſſed. The defendant has ſet up a joint title in the right of the houſe 
enjoyed by himſelf and another perſon. The plaintiff in ſupport of his claim proved 
chat he was put in poſſeſſion of this pew by the rector and churchwardens 36 years 
280 The queſtion is, Whether this act of the rector was to give poſſeſſion under 
uu 6d inmemarial right, or in conſequence of a new gift? "There are ſtrong reaſons 

to 
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1786. It was alſo ſaid in the caſe in Wilſn that it muſt be laid TT 
— purtenant to a meſſuage. But there never exiſted a caſe before 
STocrs th f h he plaintiſf d 
ET e preſent, where the plaintiff attempted to make out a title i 
Born. a pew, without laying it to be appurtenant to a meſſuage, 


A faculty of a pew to a man and his heirs is not good; 0% 
of an aile in the church. And Dr. Burn ſays (a) « ng yy, 
« can be good either upon preſcription or upon any new gray 
ec by a faculty from the ordinary to a man and his heirs ; but th, 
ie aile muſt always be ſuppoſed to be held in reſpect of the hot, 
« and will always go with the houſe to him that inhabits i, 
« 12 Co. 106. 2 Keb. 92. 2 Bulſir. 150. 1 Sid. 88. 
Therefore I am of opinion that this nonſuit was right, 


Rule diſcharged (8), 


to induce us to ſuppoſe it was not a gift: they would not make a gift of that which 
other people claimed. A gift canno: be made without a faculty; and there is none in 
this caſe. | 

The Winxferd family have acquieſced for 36 years, which is almoſt double the 
time which the ſtatute of limitation requires as a har in certain caſes. 

Willes, J- It is obſervable that an attempt was made to diſturb the Blinch family 
in the enjoyment of their pew ſoon after the rebuilding of the church : but their 
right has been acquieſced in ever ſince. 

One of the defendant's witneſſes ſwore falſe, in ſaying that the Minxſord family 

fat in the pew 13 years after the church was rebuilt ; for the church has only been 
built 40 years, and the Zlinch family are proved to have fat there 36 years without 
interruption. 

It is very common, when a church is rebuilt, to leave the adjuſtment of the per 
to the rector and churchwardens; and thus I ſuppoſe the plaintiff got his pew, a tle 
adjuſtment, in right of his meſſuage. But after fo long a poſſeſſion, I would pre ume 
any thing in favour of the plaintiff, 

Per Curiam(*). Rule diſcharged, 

(*) Buller, J. was abſent. 


— K» 


— 


a) 2 Burn's Ecc. Law, 316. 
b) Vid. Croſs Vs Salter, Feſt. 3 vol. 639+ and Grifith V. Matthews, 29. 5 vol. 296. 


Fridg, SWIFT on the Demiſe of HuxTLey and Wife againf 
* GREOSON. 


W FEJECTMENT for an undivided moiety of an eſtate in 


_” - Durham, 
— ſtate a This was tried at the laſt Durham aſſizes before Heath, ]. 


- — —_ when a verdict was found for the leſſors of the plaintiff, ſubject to 
* child ad the opinion of the court of King's Bench on the following caſe. 


©« children, | 
Se (and That by virtue of a deed of ſettlement, bearing date the 25th 


fault of — of April, 11 Geo. 2. and by a fine in the ſaid deed of ſettlement 


—.— covenanted to be levied, and afterwards duly levied accord- 


was ſettled ; . 
« to the uſe of all and every the child and children,”) an excluſive appointment to one is god. 
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ingly, Giles Rain, of Eaſt Morten in the county of Durham, gen- 
tleman, and Mary his wife, in conſideration of a marriage intended 
tobe ſolemnized between John Greg/on the younger, of Eaft Bur- 
dn in the ſaid county, and Eleanor Rain (daughter of Giles Rain) 
the nephew of the ſaid Giles Rain, granted and conveyed to John 
Johnſon and Thomas Todd, and to their heirs and aſſigns, all the 
aforeſaid premiſes in the ſaid declaration in ejectment mentioned 
to and upon the ſeveral uſes therein mentioned concerning the 
ſame, (which ſaid uſes are all reſpectively determined); and af- 
terwards, and after the death of the ſaid John Gregſon the younger 
« To and for the ufe and behoof of /uch child and children of the 
faid Jobn Gregſon the younger, on the body of the ſaid Fleancr 
Rain his intended wife, begotten, or to be begotten, and for ſuch 
eſtate and eſtates, intents and purpoſes, as the ſaid 7h Gregſon 
the younger, ſhould at any time, by any deed in writing, or by his 
laſt will and teſtament in writing, or any other writing purport» 
ing to be his laſt will and teſtament, under his hand and ſeal, to 
be executed in the preſence of two or more credible witneſſes, 
limit, direct, or appoint z and for want of ſuch limitation, dircc- 
tion, or appointment, or as and when the truſt and truſts, eſtate 
or eſtates, ſo to be appointed ſhould reſpectively end or determine, 
then to the uſe and behoof of all and every the child and children 
of the ſaid John Gregſon the younger on the body of the ſaid 
Eleanor Rain lawfully begotten, or to be begotten, and the heirs 
and aſſigns of ſuch child and children equally ſhare and ſhare alike, 
and to take the ſame as tenants in common, and not as joint te- 
nants; and for default of ſuch iſſue then to the uſe and behoof of 
the ſaid John Greg ſon the younger, his heirs and aſſigns for ever.” 
That John Greg on the younger, by a deed dated Feb. ad, 1786, 
duly executed, reciting the deed of ſettlement, and that the ſaid 
marriage was ſolemnized between the ſaid John Gregfon and Ele- 
enor Rain, and that the ſaid Eleanor died, leaving by the ſaid 
Jobn Greg fon two children, to wit, Rain Greg ſon, and the ſaid 
Mary Huntley, limited, directed, and appointed, that the premiſes 
comprized in the ſaid ſettlement of the 25th of April 1738, 
ſhould, from and aſter the deceaſe of him the ſaid John Greg ſon, 
go, remain, and be, and that the ſaid ſettlement and the fine 
thereupon levied ſhould be and enure t the uſe of the ſaid Rain 
Gregſon, and the heirs of his body lawfully begotten, or ta be be- 
gotten ; and in default of ſuch iſſue to the uſe of the ſaid Mary 
Huntley, her heirs and aſſigns for ever, 
4 That 
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That the ſaid John Greg/on the younger is ſince dead; and that 


Mary the wife of Thomas Huntley, the leſſor of the plaintiff, and 
Rain Greg ſon the defendant at the time oi the death of the fad 


Gad. Foþn Gregſon the younger, were and are the only ſurviving chil- 


dren of the ſaid % Greg /on the younger, 

The queſtion for the opinion of the court is, whether the 
leſſors of the p'aiarif are entitled to recover? 

Law for the plaintiff contended, 1it, that under the terms of 
this marriage ſettlement it was neceſſary tor John Greg ſen to 
make a beneficial appointment to and amongſt a/! his children 
and that he could not limit the eſtate in ſuch a manner, as vir- 
tually and ſubſtantially to exclude one of them. 20!v, That ſuch 
beneficial appointment had not been made, and conſequently the 
power nvt well executed z inaſmuch as the appointment to one 
of a contingent remainder in fee after the expiration of an eſtate 
tail (which might be immediately barred by a recovery) was vir- 
tually and ſubſtantially an excluſion of ſuch child to whom that 
intereſt alone is appointed, 

In conſidering the firſt queſtion, the grammatical ſenſe and con- 
ſtruction of the words plainly import, that the appointment muſt 
be among the children; to the uſe of ſuch child, if only one; and 
to the uſe of ſuch children, if more than one; and for ſuch eſtates 
as the father ſhould limit. He had under this power an authority 
to ſettle the ſhare he might give to each in ſtrict ſettlement ; he 
might give thoſe ſhares in larger or leſs proportions at his pleaſure; 
but the conjunctive word *and” is not ſatisfied unleſs he gave ſome 
eſtate to each. The reaſon of adding the words ſuch child and for 

ſuch eſtate, in the ſingular number was only to indicate the inten- 
tion of the parties, that the father ſhould have ſome diſcretion as 
to the eſtate which he might give ſuch child, if there were only 
one, For in Roe dem. Buxton v. Dunt (a), though, as Ld. Ch. J. 
Milmot thought, the father could not give the child leſs than 
an eſtate for life, with remainder to his iſſue in tail; yet he was not 
obliged to give him more than an cſtate tail. The words © ſuch 
« child and children” muſt be taken in the conjunctive, unleſs the 
intention is manifeſtly the reverſe: but an equality of diſtribution 
ſeems to have been the favourite object of the ſettlers, as being the 
caſus proviſus, in defaultof appointment; and therefore if the words 
themſelves be doubtful, they ſhould be conſtrued in ſupport of 
this intention. There is no caſe to be ſound where the word 


(«) 2 J. 326. er and“ 
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« and” is-uſed in a power of this kind, and an excluſive appoint- 
meat to one allowed. In Co. Lit. 113. a. it is ſaid, that if a will 
give a power to ſell to three perſons by name, and one of them 
dic, the ſurvivors cannot ſell, for the words of the will cannot 
be ſatisſied. Words muſt be expounded conjuntim, where they 
are with a copulativez as if A. leaſe for twenty years, if B. and 
C. ſo long live; if one of them die, the leaſe determines. Cro. 
Jac, 278, The latter words in default of appointment, * to 
all and every the child and children,” muſt mean the ſame as 
« child and children” in the former part; and they ſhew that 
the power muſt be executed in favour of every one of the 
children. 

He admitted that a power to give to ove or more of his chil- 
dren, as in Thomas v. Thomas (a); or to any of his children, as in 
Tomlinſon v. Dighton (O); or to and amongſt all or ſuch of his 
children, as in Macey v. Skurmer (c); or to ſuch of his children, 
23 in Liefe v. Solting/fone (d); gave the truſtee a power of ap- 
pointing excluſively to one child only. But no cafe has deter- 
mined that * ſuch child and children” ſhall be taken in the diſ- 
junctive. In Alexander v. Alexander (e), where th» wife had the 
power of diſpoſing of 6000/7. © unto and among ſuch children, Wc. 
« and in ſuch proportion, &c.” Sir T. Clerk ſaid, “ conſidering 
« the nature of the power, the wife was conlined as to the ob- 
« jects to give it to, but left to her diſcretion as to apportioning 
Hit among them. In conſequence of this ſhe was obliged to 
« give the whole among the children; every child muſt have 
“ ſome, ſuch ſhare as ſhe pleaſed, provided not eluſory.“ 

BULLER, J. In Spring dem. Titcher v. Biles (/), an exclu- 
ive appointment, under a power of appointing © to and amongſt 
« ſuch of his relations,” was held good. 

Law, But that was not the caſe of children, 

2dly, 
(a) 2 Fern, 513. (%% 1 P Wis. 1496 | (c) 1 Ak. 389. 
(a) 1 Mad. 12g. (e) 2 lis. 640» 


- Lf) Spring, on the demiſe of Tiecber, v. Bilcs and another, M. 24 C. 3. B. R. 
This cjectmient for lands in Dibden, and five copy hold eftates in the manor of Eling, 
ia the county of Sul umpton, was tried at the Summer Aſſizes at Minton, 1783, when 
4 verdiet was found for the leſſor of the plaintiff, ſubject to the opinion ot tlic court 
on the following caſe; 


James Alrabam, of Ileith in the ſaid county, being ſeized of a freehold eſtate in 
Du, and of jour ſeveral copyhold eſtates in the mauer of Fling, on tlie 17th of 
April 1746 duly made his will, and thereby (inter alia) deviſed as follows; « I 
five unto my relations Jebn Abraham and Ijaac Abraham 5 l. each ; Elizabeth Abra- 
Gam 15/. Mary Abraban: 5l. William Biles 51. John Biles 51. and Mary Biles 8 J. 

Vor. I. Pax z II. Gg Ard 
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Adly, Each of the children being entitled to a beneficial interes 
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upon the true conſtruction of the ſettlement, the appointme,, 


which 


And after ſome other bequeſts, he gave the reſic ue of his real and perfonal eſtate 10 
his wife Aary tor liſe. Ihen followed tlus clauſe; “ And my further will is; th 
& my ſaid wile ſha!l, and 1 do hereby give her full power and authority to det. 
& of the ſame, in and by her laſt will and teſtament, to be duly made and execnr + 
« to and among ſuch of my relations as ſpall be living at the time of my deceaſe, in 1h 
« parts, ſhares and projoriions as my faid wife ſhall think proper.” Of this will he 
made his wile joig CXccutrix. 

James adam was admitted to all the faid five copyhold cates to him and 1; 
heirs for ever by five ſcparate admiſſions; to wit, to one on the 11th Don. 
1733; to two on the 12th 8 17353 to one on Sth Ay 1745; and to @: 
on 26th Syrember 1749; which Jaſt he purchaſed aſter making the will. On the 
gth ay 1759 the ſaid Famer Abrabam ſurrendered into the hands ol the lords of ths 
ſaid manor all and every his copy hold lands, tene ments, and hereditamerts, held, 
& four copics of court roll of the ſaid manor, to the uſe and behoot of ſuch perfor 
« and perſons, aid tor ſuch eſtate and eſtates, and under and ſubject to ſuch cn. 
&« tions, limitations, and proviſoes, as the ſaid James Abraham, by his laſt will a: 
teſtament, ſigned in the prefence of three or more credible witnciſcs, ſpall gue.t 
«© or appoint.” 

By the cuſtom of the manor of Flirg, the widow of every copyholder is entit!-4 
to her free bench for her widowhood in every copy held cttate, ot wich the hu, 
band dics ſc.ſcd. 


On the iſt of F:5rvary 1755 the ſaid James: Abrahem died ſeiſed of the ſaid free 


hold and five copy hold citates, without making any other deviſe or dilpoliticn, 

On the 21ſt May 1755 the widow was admitted to all. 

On the 3d of Avg? 1757 ſhe ſurrendered all the copy holds to the uſe of her . 

By indentures of leaſ- and releaſe, dated the 6th and 7th March 1758, between 
Mary Abrabam, as the widow and deviſec of her huſband of the one part, ard P 
T:icher, the le ſſor of the plaintiff of the other part, after reciting the ſaid will, the, 
in purſcance of her power and in conſideration of 5 5. paid by the leſſor of th. plan. 
tiff, conveyed the frechold to him: and his heirs and aſſigns, to her uſe tor lite, ail 
then to his own ulſc in fce, 

On the 224 Felruary 1760 rA ralam made her will, atteſted by three witraſ. 
ſes, whereby, aſter reciting the power veſted in lier by her late huſband's will, 
and the ſaid indentures of leaſe and releaſe, which ſhe confirmed, ſhe gave, dc ce 
and bequeathed the fame unto the ſaid P. Tuchrr, his heirs and aſſigns fer ever, 
ſubject neverthcl+-43 to an annuity of «/, payable io Jean Packer for her life: but it 
the ſaid teſtatrix had not then full power ſo to charge the ſaid premiſes, then the 
ſaid teſtatrix did charge and ſubject tne ſeveral copyhold premiſes after mentioned to 
and with the payment thereof. And the faid teſtawix, artet ſo charging and ſutyect- 
ing the {aid copyhold premiſes, (being the fame copyhold premiſes as are contained 
in the ſaid five ſeveral admiſſions above ſet torth,) gave and deviſed all the ſaid copy- 
hold premiſes to the 1aid P. Titcher, to hold unto and to the ute ct him the faid . 
Tutcher, lis heirs and aſſigns for ever, according to the cuſtom of tlic laid manor. 

On the 24th December 1780 the faid Mary Alraben died without having revoke! 
her ſaid will, or made any other diſpoſition of the ſaid freehold and cop you lurch. 
And on her death the defendant (Viet), as heir at law of James Autan toc bel. 
tator, was admitted to the iaid ſeveral copyhold eſtates, to hold to him, ius belt 
and afſigns zer ever, according to the cuitem of the manor; and he entered up 
the lance. 

Gn the 23d M 1792 the fold Pile: ſurrendered four of the copylivids to dee 
ecſendant , his heirs and affigns, according to the cuſloni and he has betn 
admitted. 

On the 25th Y 1783 the leſſor of the plaintiff was admitted to all the co. J- 
holds. 5 

Te leſſor of the plaintiff is the grandſon of Pli/ip Titccher and Elcaner Mb 'is, WIA - 
Fleanor Mil's was the daughter of Arther u] t and of Martha his wife, which fi 
A, thr was the firſt huſband ot the ſaid Martia, who alter the death of 7770 us ma- 
ried one James Al rabom, by whom the ſaid Hurt had James Abrabem the de, ſor. 
And the id letfor or the plaintitr was living at the tine of amm Ar,. death. 

The deſendant Zilis is the heit at ia of the teſdator. 


The 
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which has virtually excluded the leflop of the plaintiff is not a 
good execution of the power. 


In 


The queſtion is, whether the leſſor of che plaintil 7s entitle to the poſſeſſion of 
any and which of the aforeſaid trechvid and five eopyhout eſtates ? 


all or 
Jay for the leſſor of the plan made three queſtions; iſt, Whether the four 
enyhoids paſſed by the furrenGer containing words of tuturity, by reierring to a 
1 i which was then in being. 
za, Whether the fifth copyhoid, purchaſed aſter making the will, paſſed by the 
zl, Whether the wife had duly executed the power given to her by the will of 
1 ; 


ber hu ſbar. d. 


The arguments on the two firſt points being irrelevant to the preſent queſtion are 
ta tted. 

Is to the tlurd, he contended that whatever is an cquitable, ought to be dc ed 
legal, execution of a power. I his is cle EXECUUON ot a power by the done oi 
particular eſtate, and ouy ht to be hiberaily conſtrued. 1 /ont. 228. 2 Burr, 1145, 
: Voz, 87. The word “ fuch” is a word ot election, and enab ed the wiſe to give 
1 eſtate to Which of his relations ſhe choſe. In doubtſul caſes only, and where 
(lere is no execution of a power, equity reſorts to the ſtatute of diſtributions. 
Kath v. Haommend, Prec. in Chan. 401. 

Purriunb for the defendants, as to the third point, contended that the leſſor of the 
plaintiff had no title either to the ſrechold or any of the copyholds, becauic Mary 
em had not purſued the power given her by her huſband. It was maniieſtly 
tie intention of the huſband to confine the wile in the diſpoſition of this property 
o thoſe relations who were mentioned in the beginning of tie will; the words 
« ſuch of my relations“ being words of reſcrence to © my relations“ in the former 
part of the will. And the leſſor of the plaintiff is not one of tlioſe relations. 

In Harding v. Glyn, 1 Att. 469, where it was uncertain what perſons were meant 
by K relations,” the Maſter of the Rolls decreed that the property ſhould be divided 
among ſuch of the teſtator's relations as were his next of kin. In Hands v. Hands, 
at the Rolls, 24th Func 1782, the teſtator gave his goods and ſtock, ready money, 
betta, ellects, and the remaind-r of the leaſe of a farm in his occupation, and all 
other his eſtates whatſoever, ſubject to his debt, legacies, and funeral expenczs, to 
his wife, and declared his will to be, that“ his wife ſhould at her deceaſe give wnto 
« and amongſt his relations, what thould remain of what he had thereby given and be- 
« gueathed unto her, except 400 J. which ſhe ſhould be at liberty to diſpoſe of as 
« the ſhould think fit,” His Honor, upon a bill by the next of kin of the teſtator 
againſt the wife to have the property ſ-cured, was of opinion that the next of kin 
at me time of the death of the teſtator were entitled to veſted intereſts, though in 
uncertain proportions, and ordered the property to be ſecured by payment of the 
clear reſidue, except the value of the ſtock of the iarm, into the bank; and by di- 
recling the wife to give ſecurity for anſwering at her death the value of the ſtock, 
which it appeared it was intended by the teitator ſhe ſhould have tor her life. 


But even if the wife were not reſtrained to give it to thoſe relations excluſively, 
and that ſhe had a latitude in the exerciſe of the power by giving it to any relations 
kv over remets, itil ſhe has not executed the power properly, becauſe under a 
over to give © to ſuch his relations” ſhe could not elect one orly, but ſhe was 
Lund to diltr.butce 1 Fern. CG. V. $12.  Cregrave v. Perroft, Eg. Caf. Abr. 
14% Macey v. Sharmer, 1 Ail. 239. Les V. Bailer, Co). temp. Talb. 72. | 

Lord Mansficld, Ch. J. aſter Natir.g tat cate ; 

Tae queſtions have been mack ; 

i, Whether the ſurrender has r-j tion to a will then in being? It is clear from 
he furrerder that the teſtator meant that the copyhelds thould paſs as well as the 
tr-ciid; for the Werds of the will are very full. Finding afterwards that there was 
a detect as t it conytiod eſtate for want of a ſurrender, hie ſurrendered them to 
fu, + ulcs as bis 6 uid by his will direct. Hue tetator had then a will wierchy he 
lia Clearly Geciared that his co ſou pits. And i: world be ftranze to ſay 
tat the ſurrender deitroyed his intentt'en. 4 will ſpeabs at different times for 
Giorent purpoſes; to many purpotce mom the late to other purpoſes nem the 
beit tet den. It amgunts in ſomt degiee to a ripublication; and I ag cicar tit 
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In Gitfon v. Kinven and others (a) a legacy of five ſhillings tg 
one child by a widow, under a power of diſpoſing of money for 
the benefit of her children, was ſet aſide, and the Lord Chancellor 
decreed an equal diſtribution. In Peockling/on v. Buyne (b) an ap. 
pointment of one acre to two children for lite, under the power of 
appointing to a and every the children, was decreed by the Lord 
Chancellor t be elufory. And in Alexander v. Alexander, Sir T 
Clarke ſaid, © one reſtriction ſhe was under, that ſhe could not 
« have given any one child merely a reverſionary intereſt ; for it 
& was intended as a provifion, and therefore it would be deemed 
« eEluſory.” This contingent remainder in fee, after an eſtate 
tail, is eluſory; it is of no value in contemplation of lay, 
and is not conſidered as aſſets by deſcent in the hands of an 
heir; for till he comes into poſſeſſion, he is not chargeable, 
and may plead riens per deſcent. 3 Mod. 253. 3 Lev. 286, 
2 Med. 50. | 


(a) 1 Fern. 66. (5) 1 Brown's Chanc. Caſ. 450. 


— 


— 


the ſurrender referred to that will which ſhould be in exiſtence at the time of li 
cc ath. 

As to the 2d queſtion, whether cop hold lands, purchaſed after the will, pf 
by the will? the caſe of Harris v. Cutler, B. R Tr. 10 Ces. 3. is deciſive, tt 
do not. 

zaly, As to the execution of the power, there is no doubt of its ing a gout ex. 
ecution. There is no colour to ſay he meant it ſhould go to tte ret. mention. 
cd in the beginning of the will. He could rot mean thoſe relation. w whom he had 
before given legacies. And though he nieuwhions the word 5 living,” it is ſuperfiu. 
ous; for he could not give it to a deceaied relation. it is a diſcretionary power 
and truſt ; and although he ſays “ in ſuch thares, Cc.“ that is only to give a dil. 
cretionary power as to the proportions, it ſhe choſe to divide it; but it dots not 
prolubit her from giving it all to oe. It is ro like the caſes where a power s givin 
to deviſ among children; but even in thoſe caſes the reaſoning is very ſubtle, or 
tue perſon will have duly executed the power by giving a ſhilling to every one hut a 
iavourite, and the whole to iuch favourite. if the had died without an appointment 
it would have been a truſt, and it would have devolved on the court, wio mutt 
have been governed by the ſtatute of diſtributions. 

IL lies, J. In the caſe in +. though that of a ſtrict power, ** ſacb did not ex 
tend to 4. Great ſtreſs is laid on the word “ all” in Fort. 72. 

Baller, J. The caſes of powers to diſtiibute among children ſtand on very dil. 
ſerent grounds; for the courts have conſidered them as port.0's to the chilren, 
and even ſuch cates where one child has been provided for, a power has been hell 
to be well executed, though nothing was given to ſuch chitd. But the truth i; 
that the court ot charcery has taken great latitude in that reſpect. We cannot rca- 
ſon from analogy to the caſes of perſonal eftate. Where powers are not exccuted in 
ſuch caſes, the courts have been governed by the ſtatute of diſtributions; but in the 
caſe of real eſtates it is otherwiſe. The defendant's counſel was aware that tis 
would not bear him out, and therefore hz took a middle line, and contended that 
by the meaning of the teſtator the widow was confined to the ſurvivors of tit - 
tions mentioned in the will. But I think there are no words of reſtritio!. te ſuch 
relations as heſore ment.oned ; and that the power is well ezecuted, 

Per Curiam, 

Judgment for the plaintiff as to all, except the lat-purcliaſed conyhoid, 


Graham, 


m Tur TWENTY-SEVENTH YEAR or GEORGE III. 


Crabum, for the defendant, did not diſpute the doctrine of 
eluſory powers, or that a reverſion in fee expectant on the de- 
termination of an eſtate tail came within that deſcription; but 
obſerved that this caſe turned on the ſenſe which the court 
ſhould give to the words “ ſuch child and children.” 

He admitted that under a power of difpoling * to all and every 
« the child and children,” as in the caſe of Pecklington v. Bayne, 
every one of the children mult take, But he contended that the 
words in this power to © ſuch child and children” mult be con- 
ſtrued disjunctively; otherwiſe “ ſuch child” in the ſingular 
number would be perfectly nugatory. For if there were only one 
child, he would take without any appointment at all; and if an 
appointment had been made, ſuch only child muſt have taken. It 
manifeſtly appears to be the intention of the parties that the ap- 
pointer ſhould appoint to ary oe of the children; for when they 
meant that every child ſhould take ſomething, they expreſsly ſaid 
« toall and every the children” in default of appointment. And 
beſides, this is not a proviſion for younger children, but a ſettle- 
ment of a family ettate, and was not intended to be divided be- 
tween the children, but to go to one only. 

Law in reply. If there were only one child, to be ſure the words 
« ſuch child” would be uſeleſs; but the parties might perhaps 
think that, unleſs they had provided for the event of their being 
only one child, the appointment would not have been good. 

As to this being a family eſtate, and that it is not ſo diviſible as 
perſonalty, it could not have been intended that only one child 
ſhould take, for in the event of no appointment having been 
made, it would have gone to all the children. And there 1s no 
other proviſion to be made for the iflue of the marriage but out 
of this eſtate, 

ASHHuRsT, J. It appears to me that the true conſtruction of 
this ſettlement is, that the father ſhould have a diſcretionary 
power to appoint © to any child or children.“ There is a diſtine- 
tion between a power of diſtributing pertonalty as a proviſion for 
younger children, and appointing a real eſtate. In the caſe of 

perſonalty it does not appear that there is any other proviſion 
for the younger children; and it is a natural conſtruction to be 
put on ſuch a power, to ſay, that it was the intention of the par- 
ties making the ſettlement that every one of the children ſhould 
derive ſome benefit from the appointment. But in the caſe of a 
family eſtate, it is more natural to ſuppoſe that it was intended 
tobe given to one child only. 
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In the ge caſe it was the intention of che parties that tie 
appointer ſhould have it in his power to appoint to any ane ct 
the children. The words are“ ſuch child and children:“ now jr 
it had been intended that 4/ ſhould have derived ſome beneſ't, 
toy would have faid © among them ;” and if fo they would rc: 
have uſed the word © child” in the ſingular number, which could 
only have been added for the purpoſe of giving the appointer 2 
power 01 appointing to one only if he pleaſed. 

The cat of Titcher v. Piles ſeems to me ty be a ſtrong caſe; 
there an appointment in iavour of one, under a power of ap- 
pointing * among ſuch relations. as ſhould be living at his death, 
was held good. 

BuilLtR, J. The words of the power are “e to and for the uſe 
* 2nd bctoof of ſuch child and chiidren, and for ſuch eſtate and 
« eft; les, &c.” The argument for the plaintiff is, firſt, that where 
there is a power to give an eſtate © to and amongſt all and every 
& the children,“ each muſt have a beneficial part; and ſecond!y, 
that theſe words are tantamount to thoſe, My objection is to the 
minor propoſition; theſe words are not like thoſe aſſumed. There 
are no ſuch words in this power as © to and amongſt ,” but juſt 
the reverte, For it is a power to appoint to the uſe and behcoſ 
of ſuch cd and children. "Therefore, inſtead of including all, 
it ſays that the appointer may appoint to one only. The plaintiff's 
counſel admitted that, under a power of appointing “ to ſuch of 
« my children,” an appointment to one only would be good; 
but the preſent words are ſtronger. An appointment to one un- 
der a power of appointing © to ſuch child and children” is good 
becauſe it includes one. 

The cafe of Spring v. Bilzs, with the difference only of ela. 
bang inſtead of children, is ſtronger than the preſent, There th: 
power was © to and among ſuch of my relations, &c.” in ſuch 
parts, ſhares, © and preportions, &c . which imported that a di- 
viſion was intended. But in the preſent cafe the words “ parts, 
ſhares, and proportions,” are not uſed, and here is no evidence 
of intention that it ſhould be divided into ſhares. In that caſe 
the court faid they had nct a particle of donbt but that the word 
« ſuch” meant one or more. Here therefore it muſt have the 
ſame conſtruction: it muſt mean that the appointer might ap- 
point to one or more. 


Poſtea to the deſendant- 


IN THE TWENTY-SEVENTH Year oF GEORGE III. 


SMITH againſt MAPLEB ACK. 


1115 was an action of replevin. The defendant in hs firſt 

cognizance, as bailiſf of William Marmaduke Sellon, acknow- 
edged the taking, &c z ſtating that the plaintiff, on the 8th of 
January 1736, and for one halt year then laſt paſt, &c. held and 
evjoyed the ſaid dwelling-houſe, in which, Ke. as tenant there- 
of to William M. Sellon, under a demiſe to him thereof made, at 
the yearly rent of 40 J. payable quarterly, to wit, on the 8th of 
Ober 1785, the 8th of January 1786, the 8th of April 
1585, and the 8th of July 1786. And, becauſe 20 J. for half a 
year, ending on the 8th of January 1786, were in arrear and 
unpaid from the plaintiff to Villiam Marmadute Sellon, the de- 
ſendant, as bailiff, &c. acknowledged the taking, &cc. for and in 
the name of a diſtreſs &c, 

The ſecond cognizance ſtated that the plaintiff held under a 
ke demiſe, as ſtated in the firſt count, at the yearly rent of 311. 
197, payable quarterly as aforeſaid ; and becauſe 15 J. 15 5. for 
half a year ending on the 8th of Zarwuary 1736, were in arrear, &c. 

The third ſtated that the plaintiff held under a like demiſe, at 
the yearly rent of 40 J. payable quarterly on the four moſt Mu 
quarterly days of payment, to wit, Michaeſmas-day 1785, 
(hriſtmas-day 1785, Lady-day 1786, and Midſummer-day 
1786: and becauſe 19/. 3s. 4d. ſor one quarter of a year and 
the part of another quarter of a year, ending on the 25th of 
December 1785, (the reſidue of the rent for the ſaid laſt quarter 
having been before paid and ſatisfied to the faid William Mar- 
maduke Sellon) were in arrear, &c. 

The fourth ſtatcd that the plaintiſf held under a like demiſe, at 
the yearly rent of 31/7. 105. payable quarterly (as in the third 
cognizance); and becauſe 15 J. 1 5. 6d. for one quarter and part 
of another were in arrear, &c. 

The fiſth, that the plaintiff held under a like demiſe, at 
the yearly rent of 31/7. 105. payable quarterly, at the four moſt 
uſual days of payment; and becaule 74. 4s. for part of one 
quarter of a ycar, ending on Aichaelmas-day 1785, were in 
arrear, &@c. 

The fixth, that the plaintiff on the 3th of January 1786, and 
for one quarter of a year then laſt pait and more, held the ſaid 
premiſes as tenant as aforeſaid, by virtue of a certain demiſe to 
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him thercof made, at the yearly rent of 317. 105. payable an 
the four moſt uſual days of payment; and becauſe 7 /, 174 64 
for one quarter of a year, ending on the 25th of December 1785 
were due and in arrear, &c. 

Plea in bar, that the plaintiff did not enjoy the ſaid dwelling. 
houſe, &c. under any ſuch demiſe thereof made to him as the 
defendant in his firſt cognizance alleged; and that the ſum of 
20/1. in the firſt cognizance mentioned, was not, nor was any 
part thereof, in arrear. The like pleas to the ſecond, third, 
ſourth, fifth, and laſt, cognizance. 

On the trial of this cauſe a caſe was reſerved for the opinion 
of this court. : 

The plaintiff, William Smith, being poſſeſſed of the premiſes 
for a long term of years, by indenture of leaſe dated the 25th 
March 1783 demiſed unto Robert Swin all that meſſuage or te- 
nement, &c. (the premiſes mentioned in the pleadings) from the 
day of the date of the ſaid indenture for the term of eight years, 
at the yearly rent of 317. 10s. payable quarterly on the four 
uſual quarter days. Robert Swin entered and took poſſeſſion of 
the premiſes under the faid leaſe. By indenture dated 12th of 
April 1785, Robert Swin in conſideration of 145 J. 13 5. aſſigned 
the premiſes to William Sin for the remainder of the term; wi, 
afterwards by indenture dated 6th Ju. 1785, aſſigned over to 
the ſaid William Marmaduke Sell;n, Sellon entered and took pol- 
ſeſſion under tliat aſſignment. The plaintiff William Smith after- 
wards applied to Scllan to take the ſaid premiſes; and the follow- 
ing agreement was entered into between William Sellon and Am 
Smith, as agent for her huſband the plaintiff, “ Agreement be- 
ce tween Mr. Smith and Mr. $Se//onfor The Three Jolly Sailors at Ro- 
cc therhithe; Mr. Smith to have the houſe on the terms as men- 
« tioned in the leaſe, and to pay 8 J. 10-5, over and above the rent 
c annually, towards the good-will, already paid by Mr. Sellon.” 

The plaintiff Sith took poſſeſſion of the premiſes under the 
ſaid agreement; and the premiſes deſcribed as The Three Jolly 
Sailors in the agreement are the ſame premiſes demiſed by the 
leaſe of the 25th March 1783, of which the plaintiff William 
Smith at the time of the agreement aſoreſaid had the reverſion. 
The defendant as bailiff of William Scllon on the 14th of January 
1786 took the diſtreſs for one quarter's rent. 

The queſtion for the opinion of the court is, whether the 
defendant as bailiff to William Marmaguke Sellon had a right to 
diſtrain for any and what rent? 


72 Row 


m THE T'WENTY-SEVENTH TEAR or GEORGE III. 


Nous for the plaintiff, The queſtion turns on the effect of this 
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agreement; whether it operates as a ſurrender of the term, or —V—— 


whether it is to be conſidered as an under-lcaſe ? 


SMITH 
agai uſe 


This diſtreſs was illegal, becauſe Se!lon had no intereſt in the Maru r- 


und at the time of making it. And it is perfectly clear that a 
leſſor cannot juſlify takivg a diſtreſs, unleſs he has ſome intereſt 
in the land at the time; for the title to diſtrain ariſes from the 
privity of eſtate, and ceaſes with it. It is an indulgence which 
the law allows to the owner of the land to compel payment of 
rent by the leſſee during that time. So that even where a rent is 
reſerved e nomine during a term, no diſtreſs could at common law 
de taken after the expiration of that term. Co. Lit. 47. 1 Ro. 
Ar. 672. This doctrine is recognized by the legiſlature in the 
ſtatute 8 An. c. 14. which allows a diſtreſs to be taken within 
ſix months after the expiration of the term, provided the ſame 
tenant continues in poſſeſſion, By the agreement entered into 
between the plaintiff and Sllan, the former was to have the poſ- 
ſeſſion of the premiſes z but with reſpect to the terms of that 
poſſeſſion, they are to be collected only by a reference to the ori- 
ginal leaſe, one of which is that the poſſeſſion ſhall continue for 
eight years: then there is no intereſt remaining in Scllan which 
could entitle him to make this diſtreſs, 

As to the rent ; the plaintiff was to take the houſe by an ex- 
preſs reference to the terms of the original leaſe, that is, by the 
payment of 31/. 10s. quarterly at the four uſual days of pay- 
ment: but the rent of 8/. 195. for the good-will is to be paid 
annually at the expiration of each year, namely, on the 6th of 
July, and not by quarterly payments. Therefore the firſt pay- 
ment of the 8/, 10s, was due ſubſequent to the time of the diſ- 
treſs; and the parties could not intend to unite theſe two ſums 
which were to be paid at different times and for different conſi- 
derations. But ſuppoſing it could be collected that the inten- 
tion of the parties was to reſerve 8/. 105. as a rent, yet diſtreſs 
was not incident to it, if no interelt remained in Scllan. 

This agreement therefore muſt operate as a ſurrender of the 
term. Lord Cale ſays that ſurrenders are favoured in law: and at 
common law a ſurrender of a leaſe by deed might be made by 
parol. Co. Lit. 338. 2 Rel. Abr. 499. J. 5. The only dif- 
ference between a ſurrender by deed and by parol is occaſioned 
by the ſtatute of frauds, 

It will be highly inconvenient and contrary to juſtice to allow 
the legality of this diſtreſs ; becauſe it will be to drive the leſſor 
to his remedy over againſt the original leftee, Slepherd 
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Shepherd for the defendant contended that this agreement dia 


J not amount to a ſurrender from Seillan to the plaintiff. Where 
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againſt 
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BACK; 


there is any intereſt or even a poſſibility of intereſt reſerved in the 
leſſee, it cannot be taken to be a ſurrender. For where A., tenant 
for life, aſſizns to the reverſioner for the life of the reverſioner 
he may diſtrain on him, on account of the poſſibility of his ſurviy- 
ing the reverſioner. 50 where a leſſee either for life or years leaſe, 
to the leſſor reſerving a day, it does not amount to a ſurrender (a), 


Where rent was reſerved (though the whole intereſt paſſed from 


the leſſee to the reverſioner) that equally prevented its being con- 
ſidered as a ſurrender (5), A reſervation may be good by contract 
though without deed (c). He admitted that no particular word; 
were eſſentially neceſſary to conſtitute a ſurrender z and that it 
may be collected from the intention of the parties appearing on 
the inſtrument executed by them (4). In the preſent caſe, it is 
impoſſible to ſay that it was the intention of theſe parties, as i: 
is to be collected from the agreement, that this ſhould operate a; 
a ſurrender. It is to be conſidered only as an under-leaſe; for 
the defendant is to hold on the ters of the original leaſe, 

As to the rent of 8/. 105. bein payable at a different time from 
that of the 311. 10-5. if it appeared on this inſtrument that it was 
the intention of the parties that theſe rents ſhould be conſolidate1, 
it mult be conſidered as payable at the ſame time as the other ſun, 
In 4 Bac. Abr. 343. it is ſaid, “ though there be no particular 
« days mentioned in the deed for the payment of the rent, yet 
« if the manner of ſuch appointment will not fully anſwer the 
« deſign of the contract, the law in ſuch cafe will alter or tranſ. 
& poſe the words of the deed ; becauſe it is the great end of the 
tc Jaw to execute all contracts, however unwarily or inartificially 
cc framed, according to the purport and true intention of the par- 
ic ties upon the whole deed.” Here the intention of the parties 
is evident, and the Court will ſupply their defects in point of 
form (e). Though from the words of this agreement the rent 
of 8/. 105. is to be paid eunually, yet it is evident that the partic 
did not mean one annual payment; but that ſum was to be paid 
annually by quarterly payments at the ſame time that the rent 
was reſerved by the original leaſe. And the agreement is to pay 
2/). r0s. annually «ver and above the rent of 31. 105. which 
indiſputably proves that the leſſee was to pay fo much per an 


at the ſame time that the original rent is payable. 


(a) 1 Nel. Rep. 287. (b) Dyer, 251. 1 ent. 272. (e) 1 2 
(%) Nb. Tuc. 306. (.) 2 Ri. N. 213. Plau. 171. Aar, 459. (e. TY : 
The 
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The caſes which make a diſlinction between contracts by deed 
and by parol were before the ſtatute 4 Ges. 2. c. 28; becauſe 
nuleſs the leſſor had a reverſionary intereſt in him, he could not 
dirain: but the ſtatute ſays that where there is a reſervation of 
ent, the party, having a right by way of contract, has a remedy by 
way of diſtreſs. In Peuliney v. Helmes (a) it is faid, “where the 
is leſſee demiſes all his intereſt, reſerving rent, an action hes on 
« the contract.“ "That caſe was bcfore the ſtatute 4 Geo. 2. by 
which diſtreſs is incident wherever a rent is reſerved. Blackſtone 
J. in his commentaries (5) ſays, the intention of the ſtatute was 
to put all rents on the fame footing. 

As this agreement therefore was no ſurrender of the leaſe, be- 
cauſe rent was reſerved ; as the tent of 3 J. 10 f. to be paid annual- 
ly over and above the 21 J. 10 4. muſt mean ſo much to be paid 
ur annum at the fame times as the original rent was reſerved ; 
inaſmuch too as an action would have lain on the contract before 
the ſtatute 4 Geo. 2. and ſince that time the party has a remedy by 
diftreſs, Sellon had a right to diitrain for the «whe rent. But if 
the court ſhould be of a different opinion, at leaſt he had a right 
to diſtrain for the rent in the original leaſe; there is an avowry 
for the quarter's rent; and the queſtion reſerved is, whether he 
is entitled on either of theſe avowries. 

Rous in reply was ſtopped by the Court. 

AzHHuRST, J. It is not neceſſary to determine whether this 
agreement amounts to a ſurrender of the whole intereſt, or is to be 
conſidered as an under-leaſe only; though if it were neceſſary, I 
ſhould ſay it was intended that the premiſes ſhould be aſſigned for 
the whole term. But even ſuppoſing it is not ſo, and that it 
was only intended to be a demiſe from year to year, we muſt 
neceſſarily give judgment for the plaintiif; becauſe firſt, I am of 
opinion that the 8 /. 10 5. at all events was reſerved annually, and 
not by way of rent; but was intended to be a payment of a ſum 
in groſs. For the plaintiff was to hold on the terms mentioned 
in the leaſe, and to pay 8 J. 10. over and above the rent an- 
nually reſerved towards the good-4will : that in my apprehenſion 
does not mean a ſum to be paid as a rent, but a"ſum in groſs. 

But even if it were reſerved as rent, yet it is reſerved annually; 
therefore it could not be due till the end of the year, and the de- 
fendant had no right to diſtrain till that time. Then the year 
not being at an end, only a proportion of it could be due. 

(a) 2 Fra. 405. (4) 2 BY, Com. 6, 7. 
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The plaintiff in his plea in bar ſays the rent was not in a»rca; « 
* 


leſſee under this agreement, yet as having an intereſt in the pre- 


Mark- miſcs, Sellan was to pay rent to the plaintiff. The conſequence 


BACK. 


is, that the plaintiff has a rent in his own hands; that balance; 
the rent claimed; and then there was nothing in arrear, 


Bul.LER, J. I am ſatisfied that this was intended to be a ſur. 


render of the whole term. The leaſe came into the hands C Al. 
lon by aſſignment, and Smith wiſhed to have it again. And there 


is no colour to ſay that Smith only wanted it for a particular period 


of the term; for when the agreement ſays he ſhall have it on the 
terms of the original leaſe, it means for the whole term. 

Then as to the 8 J. 105. that is the conſideration, on which the 
ſurrender is made, to be paid towards the good-will. Sellon had 
paid a ſum of money in groſs in order to get the aſſignment cf the 
leaſe. Inſtead of taking back that ſum which he had paid, he 
agreed that he would receive it back again by annual payments, 
As it is not expreſſed on the face of the agreement from what time 
the payment of the 8 J. 105. was to commence, it muſt be taken 
to mean from the time when the agreement was made. Suppoſing 
it paid in the middle of a quarter, it cannot be applied to rent; be- 
cauſe it was to be paid for the goad- ill from the time of the agre:- 
ment. In doubtful caſes where the parties expreſs themſelves 
inaccurately, the courts will expound their contracts according to 
their intention. And it is a maxim in law ſo to judge of con- 
tracts as to prevent a multiplicity of actions; therefore this mult 


be taken to be a ſurrender, in order to prevent two aCtions inſtead 


of one. For if Sellon were to recover againſt Smith, the latter 
might recover upon the leaſe againſt the former, which would be 
abſurd. And it is on that ground, that the courts have conſtrued 
expreſs words of covenant into a releaſe. As ſuppoſing the ob- 
ligee of a bond covenanted that he would not ſue on it, the 
courts ſay that ſhall operate as a releaſc; for if it operated only 
as a covenant, it would produce two actions. So here it being 
clear that Smith was to have the leaſe back again, it operates a9 
a ſurrender; and Sellan cannot recover any more than the 81, 
10 J. which is to be paid annually as a ſum in groſs ; and there- 
ſore he is entitled to an action of aſſumpſit to recover that ſum. 


Poſtca to the Plaintiff, 


Cnvugcull 
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CHURCHILL againſs WILKINS, 


Hls was an action upon the caſe, tried before Eyre, 
1 Baron, at the laſt Summer Aſſizes at Oxford, in which the 
plaintiff declared upon a ſpecial agreement to buy of the de- 
ſendant all the fat or tallow which the defendant ſhould have 
to diſpoſe of for 1 months, from the 31ſt of Zuly 1784, at the 
price of 4 5. pe, 'ne. There was a ſecond count, ſtating the 
agreement to be, to deliver the fat or tallow at the price of 4 5, 
per ſtone, and t gallons of gin to be delivered at Chri/imas ; 
with general counts. 

The agreement proved was, That the plaintiff was to give 4 5. 
per ſtone, and if he gave any other perſon more, he was to give the 
ſame to the defendant. Upon which Zzre, Baron, being of opi- 
nion that this was a material variance, nonſuited the plaintiff, 

Plumer ſhewed cauſe againſt a rule which had been obtained 
for ſetting this nonſuit afide. In order to maintain this aCtion, 
the plaintiff ought to have ſtated in his declaration the entire 
contract: but he has omitted to ſet forth a moſt eſſential part, 
namely, the whole conſideration of the promiſe, which is now 
only partially ſet forth. Whether it would or would not have 
been neceſſary beſides to aver performance, is not at preſent 
material to be conſidered. If it had been ſtated generally, that 
the defendant undertook to deliver to the plaintiff all his tallow, 
without expreſſing any conſideration at all, it would have ap- 
peared to be nudum pactum, and therefore void. Then if it were 
neceſſary to ſet out ſome conſideration, it muſt be equally as ne- 
ceſſary to ſet it out truly: for if the conſideration proved is dif- 
ferent ſrom that which is laid, it is a fatal variance. The decla- 
ration ſhuuld have ſtated the whole conſideration, and then have 
averrcd that the plaintiff was ready to have paid the 45. per ſtone, 
and ſo much more as he had given to any other perſon. For if in 
fat the plaintiff had given more to any other perſon, that would 
have been a ſubſtantial defence for the defendant, which upon 
this occaſion he was precluded from going into. 


447 
1786. 


Friday, 
New. 17th. 


Where the 
contract de- 
clared upon 
was, that 
the dcten- 
dant ſhould 
dellver to 
the piaintiſt᷑ 
all his tal- 
low at 4. 
per tone; 
and the 
contract 
proved was 
that the de- 
ſendlant 
ſhouid de- 
liver it at 
4. per 
{tone, and 
[C much more 
as the plaine 
tiff paid to 
any ether 
70 rjan ; this 
v. . held a 
fatal vari- 
ance. 


1 
* 


an. «a 
b *. - - 


# 4 

4 

9 

L 
4 
[| 
, 
WT 
Wor 

*. 
Fs 

bo 

YN 
15 


* 
A 


tween conditions precedent and ſubſequent, and what was neceſ- 
ſary to be averred ; but that caſe does not ſay that it is not re- 
quiſite to ſet out the whole contract. In Cre. Eliz. 888, where 
che declaration, after ſtating that in conſideration that the plaintiff 


(a) 7 Go. 9. 


: 
; * 
As to Ughtred's cafe (a), the diſtinction there taken was be- | | 
: 
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would j 
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1786. would pay a ſum of money, the defendant undertook to ſurrendes 
Her 
galeaſe, only averred a tender of the money, without going on 0 


Cuuscu- 
ir fſay that ĩt was either refuſed or accepted, the averment was held il. 


ag. 


e b Bower and Allet, contra, The queition is, whether this ; is 2 


disjunctive contract? Here is enough ſct forth in this cont ck 
to ſhew the plaintiff's title, and that is all that is necet ry. 
There was no precedent condition. 1 Lutw. 249. Dor, Pl. g; 
Where two conſiderations are in the alternative, the party who is 
to perform is at liberty to elect, and need only ſet forth ſo much 
—_ as gives him a right to ſue, In Z./on v. Pearce (a), the plaings 
| who ſued for a penalty under the lottery act of 17 C. 3. . ah, 
declared as upon an abſolute agreement lor 20/, The ſad was, 
that the contract was in the alternative, either to take 291, ar an 
undrawn ticket in the lottery; but the election was ia the party 
ſued. There Lord Mungſield ſaid, that if the option had been in 
the plaintiff, and he had elected to take the 20/7. the contract 
would have been ſuihciently ſtated, becauſe V: woul thereby have 
converted the agreement into au abſolute contract for the payment 
of the money; and then the othcr part of the alternative in the 


original bargain would become ſurpluſage. Here it was in the 


power of the plaintiff to elect whether he would give more than t 
4s. per ſtone to any body elſe; and having elected, he reduced the 
contract to a certainty z and then the whole is ſet out, and there t 


is no ſubſtantial variance between the contract laid, and that | 
proved. If a contract be variable upon a contingency which docs | 
not happen, the original contract becomes abſolute. 
This caſe may be conſidered in anocher view. The contract in 
eſfeCt is, that the plaintiff will buy of the defendant all the rallow 
at a certain price, provided that, if he gave more to any body clle, 
he would give the ſame to the defendant, Then how is the de- 
fendant precluded by this declaration from entering into the na- | 
ture of his defence? It is enough for the plaintiff to ſhew that 
part of the contract which he is to perform, and upon the trial 
the defendant may take advantage of the proviſo by way ofdetence. 
As to the caſes which make a diſtinction between conditions 
precedent and ſubſequent, they are not applicable to the preſent; 
for here nothing more was to be performed by the plaintiſf. Bc 
could not have proved that he had not paid more than 45. fer 
ſtone to any other perſan; therefore it was not neceſſary to al- 


lege it, becauſe it would have been averring a negative. 
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AsnavrsT, J. This nonſuit is proper. It was incumbent 
on the plaintiff to ſtate his caſe truly. But the contract, as ſtated, 
i different in ſenſe from that which is proved. For a contract, 
that the defendant ſhall deliver all his tallow of a particular 
price, is not the ſame as a contract, that he ſha!l deliver it at that 
price, or at a greater, on the happening of a particular event, 
The plaintiff thould have ſtated the whole, and then have averred 
that he had not given more than 45. per ſtone to any other per- 
ſvn, and that he was ready to have paid that ſum. 

As to the cafe of Laton and Pearce, it does not appear to me 
to contradict that principle. 

BULLER, J. IT wiſh to have an opportunity of looking into the 
caſe of Laton and Pearce, before I finally decide this. But lay- 
ing that out of the queſtion for the moment, (for I think it will 
not be found to apply, ) this caſe admits of no diſſiculty. 

This is an action on a ſpecial agreement. The agreement is 
the giſt of the action, therefore it muſt be ſtated truly. And this 
does not claſh with the principle drawn from the caſes cited by 
the plaintiff's counſel, which ſays that the plaintiff need not ſet 
forth different parts of an agreement which are not eſſential to 
the right of action; ſor here the contract proved is different in 
ſubſtance from that which is alleged. For the declaration ſtates, 
that the plaintiff was at all events to pay or/y /pur billings, wheres 
as the contract proved was, that he was to pay / much, or /ome= 
thing more, as events might happen. They differ therefore in this 
reſpect; the agreement ſtated in the declaration is for a particular 
price «b/c/utely, whereas that proved is ſor the ſum itated in the 
declaration, or ſome cher price cond:tionally. | 

This is not the caſe of an alternative contract, where the party 
has his option to do one thing or another; but it depends upon a 
contingency, becauſe according to ſome future event it is a eon- 
tract for a greater or a leſs ſum. Therefore the term alternative 
15 improperly uſed here. 

Neither is this like the queſtion in Ughtred's caſe. But the 
queſtion here is, whether the plaintiff mult not ſtate the contract 
as it is? and whether he can ſtate a contract as abſolute, when 
whether it is abſolute or conditional depends on the event of 

another fact. 

| will lock however into the caſe of Latsn and Pearce, and if 
it makes any dilterence in my opinion, I will mention this caſe 
agg, Rule diſcharged. 
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On the next day Buller, J. ſaid, that the cafe of Laten and 
Pearce was rather againſt the plaintiff than otherwiſe; for the 
court in that caſe held the variance to be fatal. But he obſeryed 
that that was an alternative contract. 


The KN OG againſt SAMUEL Hawksworrty, 


ONVICTION on the lottery act 22 Geo. 3. c. 47. 

By the 15th ſection of that act, the more effeCtually to 
prevent abuſes in the ſelling of the ſhares of lottery tickets, it is 
enacted, „ that the commiſſioners ſhall eſtabliſh an office in the 
& city of London or Weſtminſter for the depoſit of tickets in- 
« tended to be fold in ihares, and every ticket in any ſuch lottery 
&« as aforeſaid, before it ſhall be divided into, or ſold in ſhares, 
« ſhall be brought to the ſaid office, and ſhall be there depo. 
ſited and left with the receiver-general of his majeſty's ſtamp 
« duties.“ 

By the 16th ſection, © every agreement for the ſale of a ſhare 
« of any ſuch ticket or tickets, ſo to be depoſited as aforeſaid, ſhall 
be expreſſed on a piece of written or printed paper, vellum, or 
« parchment, and ſhall be impreſſed with ſome mark, device, or 
&«& {tamp, to be from time to time preſcribed by the ſaid coia- 
tc miſſioners for that purpoſe.” 
And the 21ſt ſection inſlicts a penalty of 50 J. on any perſon, 
« who ſhall ſell or agree to ſell any ſhare or ſhares of any ticket 
« or tickets in any ſuch lottery as aforeſaid, otherwiſe than by 
a written or priuted agreci ent on a piece of paper, &c. ſtamp- 
«Xd and marked, &c.” | 
The information (tated, that on the 11th Fuly 1786, the de- 
fendant, being a lottery-office keeper, did by an agreement then 
and there made between the ſaid defendant and one Mary Pais 
(the ſame agreement being then and there expreſſed on paper) /e!! 
to the ſaid Mary Pais a ſhare, to wit, one ſixteenth part of a ticket 
in a certain lottery eſtabliſhed by an act of parliament, made in the 
26th year of his majeſty's reign, entitled & an act for granting to 
“ his majeſty a certain ſum of money to be raiſed by a lottery ;” 
and that the ſaid agreement was net impreſſed with any mark, device, 
or lamp, preſcribed by the commiſſioners for managing the duties 
upon ſtamped vellum, parchment, and paper, contrary to the for.n, 
Oc. whereby the ſaid defendant forfeited for his ſaid offence the 
ſum 
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ſum of 50 /. The record of conviction then ſtated, that the de- 
ſendant being ſummoned before the juſtices, pleaded not guilty 
to the charge, whereupon the juſtices proceeded to examine the 
faid Mary Pais, who depoſed, that the defendant, on the 11th 
Jul 1786, kept a lottery-ofhce at Charing Croſs, and that ſhe 
went on that day to the ſaid office for the purpoſe of buying of 
the defendant one ſixteenth part or ſhare of a ticket in the lottery, 
c. That the defendant agreed to ſell her the ſame for the ſum 
of nineteen ſhillings and fix pence, and did ſell her the ſame ac- 
cordingly. That the agreement by which the ſaid defendant did 
{o ſell to her the ſaid ſixtcenth part of a ticket in the ſaid lottery 
was then in his ſaid oſfice expreſſed on w1//amped paper, and by 
him the ſaid defendant delivered to her the ſaid Mary Pais. That 
ſhe then paid to him the ſaid 19s. 6 d. for the ſaid fixteenth 
part or ſhare of a ticket, &c. That the above mentioned paper 
writing, being produced, was as follows : e and Hawl/- 
« qworth, Charing Croſs, received July 11th, 1786, the ſum of 
« nineteen ſhillings and fix pence, being in conſideration for one 
« ſixteenth ſhare of a lottery ticket in the enſuing Engliſb lottery, 
« which I promiſe to deliver to the bearer hereof on the re-deli. 
very of this receipt, beſore the drawing of the ſaid lottery. 
« For Scif and Co. 
« Samuel Hawk/werth.” 


Whereupon the juſtices (no defence being offered) convicted the 
ſaid defendant in the ſum of 50 /. 

Bearcreft, for the defendant, objected that agreements for the 
{ale of ſhares of tickets, before ſuch tickets are iſſued, are not re- 
quired by this act to be upon /amped paper. For the 15th ſection 
of the act requires (amongſt other things) that all tickets, before 
they are divided into ſhares, ſhall be depoſited with the commiſ- 
ſoners appointed by that act. Now by the following ſection, on 
which this conviction is founded, it is required that every agree- 
ment for the ſale of ſhares of ſuch tickets, fo 19 be depoſited as afores 
ſaid, ſhall be ſtamped. This agreement therefore does not come 
within that deſcription, Becauſe it does not appear that at the 
time that this agreement was made, the tickets were iu or 
depsfited, and the act only attaches upon agreements made for 
the ſale of ſhares of ſuch tickets ſo to be depoſited. 

Neither is this the ſale of a ſhare of a ticket within the 21ſt 
ſection; becauſe this is ouly an agreement for the ſale of a ſhare 
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of a ticket generally, and not of a ſpecific ticket. But the penalty 
can only attach upon the ſale ofa ſhare of ſome particular ticks 
numbered. Therefore this is neither within the ſpirit nor the 
letter of the ſtatute. 

Erſkine, contra, was ſtopped by the Coutt. 

ASHHURST, J. The conſtruction contended for by the de. 
fendant's counſel would be a total repeal of this act of parliament. 
It was paſſed in order to prevent a multiplicity of ſhares heir 
fold before the tickets were delivered; for before the iſſuing ol 
the tickets, the lottery-oſſice keepers might have contracted ſa 
the ſale of tickets to a large amount, when in fact they wer 
worth nothing: this was the very evil which the act intended 
to remedy. The legiſlature therefore directed that the ticken 
ſhould be depoſited before the office keeper ſhould ſell at al. 
And the depoſit of the ticket is a ſecurity to the purchaſer, Du 
if it were permitted to ſell ſhares of any tickets before they were 
delivered out, a man might practiſe with impunity every fraud 
which the act was intended to prevent. Therefore this is no 
a conſtruction againſt the ſpirit or letter of the act. 

Burn, J. Nothing can be more expreſs than the words d 
the 21ſt ſection. By that, no ſhare can be ſold or agreed for but 
on ſtamped paper. Therefore it is immaterial whether this agrev- 
ment was before the delivery out of the tickets or afterwards. 

By the 15th and 16th ſections two things are required to be 
done, that the ticket ſhall be depoſited, and that the ſhares ſhall 
be ſtamped : the defence ſet up is, that becauſe the defendant las 
offeuded in both theſe particulars, that he ought not to be puniſhed 
for either. According to the true conſtruction of the ſtatute, all 
tickets are within it. If a party ſell a ſhare without depsſiting 
the ticket, he is guilty of an offence within the act; and if he (ell 
a ſhare on wnſiamped paper, he is likewiſe guilty. Then the 
words * / to be depoſited,” in the latter ſection, muſt mean any 
tickets which by the aCt are directed to be depoſited, 


Conviction affirmed, 
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The KING again} DownEs. 


IGHT iflues were joined on the pleadings on this inform- 

ation, which was in the nature of a que warrants, calling 
on the defendant to ſhew by what title he exerciſed the ofhce of 
Bridge-maſter of the borough of Bridgenorth, At the trial, fix 
of them were found for the defendant, and the two laſt, which 
were on the election and admiſſion of the defendant, were found 
for the proſecutor. 

A rule having been obtained to ſhew cauſe why the maſter of 
the Crown Office, in taxing the coſts in this cauſe, ſhould not be 
directed to diſallow the colts, on account of the fix iſſues found 
for the deſendant, | 

Bearcreft, Caldecott, and Simeon, now ſhewed cauſe, and con- 
tended that it had been the conſtant practice to allow coſts to the 
proſecutor on all the iſſues on 9% warrants informations, if 
judgment were given againſt the defendant on any one. 'That no 
authority could be found contradicting this practice. That in 
the caſe of the King v. Dunning (a), where on the trial of a 98 
warrants information, ſeven iſſues were found for the defendant, 
and two for the proſecutor, a ſimilar application had been made, 
which was reſuſed by the Court; and the coſts were allowed to 
tie proſecutor upon all the iſſues. That under the g Ann. c. 20. 
there is no appointment of coſts ; and if judgment of ouſter be 
giren againſt the defendant, the proſecutor is entitled under that 
ſtatute to coſts on all the iſſues, 

Hover, in ſupport of the rule. A que warrants information has 
of late years been conſidered in the nature of a civil action. A 
proſecutor is only entitled under the 9 Ann. to coſts in the ſame 
caſes as the plaintiff in a civil action is under the ſtatute of Glous 
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cler (b). And it has been the invariable rule to allow coſts to 


2 plaintiff in a civil action on thoſe iſſues only which are found 
for him. Aſtley v. Young, 2 Burr. 1232. 

The ſtatute of the 4 Aun. c. 16, is not applicable to this caſe 
where the pleas are ſingle ; for that only gives the whole coſts on 
double pleas where the plaintiff recovers upon any one of them, 

Per Curiam. There is no analogy between this and civil pro- 
ceedings. In doubtful caſes, the practice which has uniformly 


(5) G Ed. 1. c. 1. 
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1786. obtained in the Crown Office ſince Queen Auné's time is ſu, 
dient to decide this queſtion ; and therefore the proſecutor is en, 
The — titled to coſts on all the iſſues, 


Downzs. | Rule diſcharged, 
Tucſday, Drouz againſt BurGorvNE. 
Nev. 2 lſt. 


e R UNNINGTON ſhewed cauſe againſt a rute which had 
may be ſign- been obtained by Gibbs, why the proceedings ſhould not be 
— ry ſet aſide for irregularity. The irregularity complained of v. 
8 that judgment was figned o on the morning (6) of the day after the 
— the plea was demanded. 

_ 3 the The cauſe ſhewn was, that the judgment was not ſigned til 
plea de 
manded (a). 24 hours after demand of the plea. 

In ſupport of the rule it was contended, that this could not be 
done until the opening of the office in the afternoon, before 
which a plea had been delivered. 

Per Cur. The rule is, that judgment may be figned for war- 
of a plea at any time after twenty-four hours from the time of 


the plea demanded. Rule diſcharged, 


But the Court gave the defendant leave to plead, upon pay- 
ment of coſts. 


(a) Provided the time for pleading be expired. Bowles v. Edwards, p. 4. vol. 18. 
(5) This objection was probably founded on the cafe of Sutberten one, &c, v. C 
fpeld, Parnes, 4to. edit. 266. 


u ix, SHETELWORTH againſt NEVILUE., 
Nev. 21ſt. 


A plea by an DE BT on two bonds, made by the defendant's father; the 
— 2 firſt of which, dated 31ſt March 1756, was in 801. aud 


ſued by an the ſecond, dated the 15th of December 1775, was in 4800. 
— Pleas; iſt, The general iſſue. 2d, Nothing by deſcent. 3d, A 


that he bond given to the defendant by his father on the 22d of Augult 
claimed to 


retain a cer- 1785, for 1361. conditioned for the payment of 68/. and intereſt, 
nah pp for and that there is now due for principal and intereſt 50/, 'rcs. The 
— plea then ſtated, That the defendant had not any lands or tene- 


— Toy ments which were the lands or tenements of his father by here- 
» 


cannot be ditary deſcent in fee ſimple ſrom his father, except a certain meſ· 
ſupported. ſuage 


m THE TWENTY-SEVENTH YEAR or GEORGE III. 


fuage or dwelling-houſe, with the appurtenances, erected by his 
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father in his life-time upon a certain piece or parcel of ground. 
Gtuate and being in the pariſh of Tollaſburſt Beckingham, in the Susrrx- 


county of Eſex, and now in the tenure or occupation of the de- 


woORTH 
againſt 


ſendant; and alſo except a certain windmill, with the appurte_ NzvirL. 


nances, purchaſed by his father in his life-time, ſituate and being 
in the ſame pariſh, and now in the tenure or occupation of the 
defendant 3 which ſaid lands and tenements are, in the firſt place, 
ſutjeft and liable to the payment and ſatisfaction of the ſaid ſum 
of 701. 10 5. ſo due and owing to the defendant upon the ſaid 
writing obligatory as aforeſaid ; and alſo to the payment and ſa- 
tufafion of a certain other ſum of 100 J. laid out and expended by the 
defendant, fince the death of his father, for, in, and about, the repair- 
ing of the ſaid windmul, with the appurtenances, over and beyond the 
amunt of the rents, iſſues, and profits thereof. 4th, That there 
were no aſſets except the ſaid meſſuage and windmill, which 
were firſt ſubject to the payment of 70 J. 105. for principal and 
intereſt due on the bond to the defendant. 5th, That there 
were no aſſets except the ſaid meſſuage and windmill. 

To the third plea there was a general demurrer, and joinder 
in demurrer; on which the preſent queſtion aroſe. 

Gibbs, in ſupport of the demurrer. 'The queſtion is, Whether 
the heir is entitled to retain for the repairs mentioned in the 
third plea againſt the bond-debt due from his anceſtor ? 

An heir cannot by his own act raiſe a charge on the eſtate in 
his own favour which ſhall ſuperſede the incumbrances of his 
anceſtor. The preſent defendant took this eſtate ſubject to the 
claims of the ſpecialty creditors of his father. He has no more 
claim againſt a creditor by bond for an allowance of this ſort, 
than againſt a mortgagee out of poſſeſſion who brings an cject. 
ment; for a mortgagee would be entitled to recover the poſſeſ- 
ſion, not ſubject to any improvements made by the heir. There 
is no difference between ſuch an action and the preſent, ſince 
the fruit of the judgment, namely, the execution, is in effect the 
ſame. The defendant in the preſent caſe claims an allowance 
becauſe the repairs have exceeded the rents and profits : but ſup. 
poling the exceſs had been the other way, the obligee could not 
haye recovered them in this action. And therefore whatever the 
defendant may have expended in repairs, the loſs muſt fall on 
him. The plea goes only to the time of pleading. And if the 
plaintiff ſhould recover in this action, the heir will receive the 

Hh 3 rents 
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1786. rents and profits between the times of pleading and of execution. whethe 
his ſhews that the plea cannot be ſupported on any principle lat i 
ws lo ry of juſtice ; for the defendant admits that he has only a clain for in rep: 
_ the exceſs of the repairs beyond the rents, and yet will continue it a bo 
receiving the rents till the execution, without making any al, the he 
lowance. in nec 

There are alſo particular objections to this plea in point of expen 


form. It is perfectly new, which affords a ſtrong argument 4 
ſaying that it cannot be ſupporced, as the fame circumſtance; 
mutt have frequently occurred. 

Though an executor may plead payment of a ſimple contrad 
debt before notice of a ſpecialty, yet the defendant in this caſ- 
has not pleaded that he made theſe repairs before notice of the 
plaintiff's claim. 

Neither is it ſtated that theſe repairs were neceſary : they 
might be ornamental only, 

Again, it appears that all the repairs were made on the «in. 
ill clone : but the plca ſtates that the r pairs exceed the rents 
and profits of the whole eſtate. | 

cod, contra, admitted that this was a new plea, but he con. 
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| tended that on principles of equity it might be ſupported. As to 

one of the formal objections, that it is not ſtated that this mo- 
; N ney was laid out in neceſſary repairs, that has no weight, becauſe 
* repairs, ex vi termini, muſt mean neceſſary repairs ;. and otna- 
„ | ments cannot be included under that deſcription. ' 
= There is no doubt but that the heir-at-law, being a bond cre- 
iN ditor, is entitled to a preference in reſpect of his own bond 
. debt; and he is liable no further than the value of aflets- 


And where an heir-at-law has paid a bond debt to the value of 
the lands deſcended, it is a good plea. Here the hetr-at-law is 
merely a truſtee for the benefit of the bond creditors ; and thcre- 
fore, conſidering him in that light, he is entitled to all juſt al- 
lowances; and if he had expended any money upon the pro- 
miſes, it would have been allowed him in equity. Suppoſing 
this eſtate had been deviſed to the heir-at-law for the payment 
of debts, and he had expended this money in neceſſary repairs 
upon the premiſes, he would have been entitled to have pleaded 
the matter in bar, It is true that this is not a deviſe to a truſtec 
for the payment of debts, but the law has appropriated this 
eitate in the hands of the heir for the purpoſe of paying debts; 
ahd there is no difference, whether an eſtate be deviſed to, or 
wh ther 
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whether the law caſts it upon, the heir for the ſame purpoſe. 1786. 
lat is the caſe with reſpect to a guardian: if he lay out money 
in repairs, the Court of Chancery will allow them to him. 80 Wn 2 
i a bond creditor were to extend the land which deſcended to again 
the heir, and being in poſſeſſion was obliged to lay out money W 
in neceſſary repairs, the heir would be obliged to liquidate theſe 

expences before he could recover. Alſo where tenant by digit 

las laid out money for repairs, he is entitled to retain the rents 

and profits till he is repaid,' 

Gibbs, in reply, was ſtopped by the Court. 

Asununstr, J. It is certainly a ſtrong preſumptive argument 
that this plea is bad, that it is the Grit time it has ever been at- 
tempted to be pleaded, But, on the reaſon of the thing, it is = 
not good, And beſides there are ſome defects in point of form. 

Firſt, it is not ſtated that theſe were neceſſary repairs. If the 
heir-at-law were to be allowed all the money which he were to 
Jay out in repairs, he might lay out more than was neceſſary. # 

Again, it is not alleged that he had no notice of the plaintiſf's N 
demand before theſe repairs were made. 1 

But a more ſubſtantial objection in point of reaſon in this caſe Li 
is, that the caſe of an heir-at-law is not like that of a truſtee for | 
the payment of debts, A truſtee is not at liberty to apply the 
rents and profits to his own uſe : they muſt go in diminution of | 
the juſt debts. But that is not the caſe with reſpect to an heir- | jd 
at- aw; for till the poſſeſſion is recovered againſt him, he is o 
entitled to the rents and profits; and he is entitled to receive \ 
them till judgment is giyen againſt him. In the mean time he 1 
ray have received more than ſuſſicient to pay for the repairs: i 
Therefore I am of opinion that the plea is bad, 

BuLLER, J. What is deciſive in this caſe is, that it is not 
ſtated that theſe were for neceſſary repairs. The word © repairs” 
is not a technical, definite expreſſion ; it may be uſed fraudu- 
lently. If the repairs were not necgſary, it is undoubtedly bad. 
Therefore there is no occaſion to go into any other part of the 
caſe, 

Judgment for the plaintiff. 
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The KinG againſ/ The Inhabitants of F ILLONGLy, 


— Ty O juſtices removed, by an order, Mary Watson widow, 


and her five children, from the pariſh of Bedzoorth, in the 

county of Warwick, to the pariſh of Fi/longley; which order Was 
confirmed by the ſeſſions, who ſtated the following caſe : 

That the pauper Mary Watſon 16 years ago married Jahn Wee. 


tencment of /n, who was born in the pariſh of Filongley. That the ſaid Jaty 
25 108. er Watſon rented a farm of 40 /. a- year in the ſaid pariſh of Filling. 


ley, and about Lady-day 1783, being diſtrained upon for rent, he 


ing parihof left the ſaid farm, and came to the aforeſaid pariſh of Bedwyr!h 
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with two cows and three ſheep purchaſed for him by his brother 
out of the ſaid diſtreſs, That about the ſaid Lady-day 1783, the 
ſaid John Watſon took a houſe and three cloſes of land of the 
. yearly rent of 8 J. in the ſaid pariſh of Bed uri, and lived in the 
| ſaid houſe, and reſided on the ſame for about three years; during 
* which time the rent was paid as follows; to wit, the firſt hab 
year by the ſaid 7 Watſor,, the next half year by the ſaid pa- 
riſh of Fillongley, the third half year by the ſaid John Watfn, 
and the fourth by a diſtreſs. That about the ſaid Lady-day 172;, 
Thomas Watſon, in a converſation with his brother the ſaid 7% 

Watf:n, concerning his family and poverty, ſaid, “ I am ſorry fcr 
your family, and therefore I'll give you a cloſe in the patiſ of 

« 4//:y(an adjoining pariſh to the pariſh of Bedwworth) contaiu- 
_ ing about four acres, to enjoy as long as I pleaſe, and to take 
ce again when I pleaſe, and you ſhall pay nothing for it.” And the 
ſaid Jahn Watſon enjoyed the ſaid cloſe, which was of the yearly 
value of 2 /. 10 f. for three years, during which time the ſaid Th 
mat his brother paid not only the land tax, but was taxed and 
paid the poor's rates for the ſame, That all the tillage was done 
by the horſes and ſervants of the ſaid Thomas Watſon, at whol: 
expence and by whoſe ſervants the harveſt was got in. That, 
during one year the ſaid 7% Watſon fo enjoyed the faid cloſe, 
part thereof was ſown with the wheat of the ſaid 7obn IWatſm, 
procured by the gleanings of his children and family; and in the 
laſt year the ſaid part of the ſaid c/oſe was fown with corn of the 
faid Thomas Watſon, at whoſe expence the crops of the ſaid car 
were drawn to and delivered at the houſe of the faid Jahn Watſin, in 


the ſaid pariſh of Bedworth, That, during the ſaid three jears, 
5 the 
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the cattle of the ſaid Thomas were never put into the ſaid cloſe» 
' except for the purpoſe of ploughing and ſowing the land, and 
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gathering the crops; but that the cattle of the ſaid John Watfan The * 


were upon the ſaid cloſe during the time he ſo enjoyed the ſame. The Inlabi. 


Mingay, Baldwin, and Gough, ſhewed cauſe againſt the rule 
for quaſhing the order of Seſſions. This is not a ſufficient taking 
of a tenement of 10 J. a- year within the meaning of the ſtatute 
{a). Nor does the caſe of South Sydenham and Lamerton (b) apply 
to it, which was much relied on by the other fide at the ſeſſions; 
becauſe here is no taking at all of the 2 J. 10 f. per ann. 

They admitted that there was no fraud in the caſe; but the 
pauper was a mere object of charity. It is abſolutely neceffary 
however that a man ſhould be of ſufficient ability to take a tene- 
ment of 10 J. per aun. otherwiſe he does not come within the 
ſtatute z and upon this point have all the caſes been determined. 
The taling muſt be in ſome degree as a tenant: But this was 
merely a permiſſion of the brother to let him take the profits, 
For the brother continued in the Aga occupation of the land the 
whole time. To admit this to be a taking would be to encou- 
rage fraudulent ſettlements. | 

Bearcroft and Willis, contra. No inconvenience can ariſe from 
the latter argument, becauſe fraud muſt in all caſes be expreſsly 
found by the ſeſſions. But if fraud had been intended, it is more 
probable that there would have been a colourable rent. 

The ſtatute only ſpeaks of perſons coming te ſettle upon a tene- 
ment of 10 J. a-year ; and takes no notice of the relative ſituation 
of landiord and tenant. Then the only queſtion is, did this pau- 
per come to ſettle on ſuch a tenement? In St Sydenham and 
Lamerten, Lord Ch. J. Parker ſaid, “ the quantity of the rent is 
not material, but the value of the land. And if a man ſhould- 
« out of Findneſr, ſettle another in a tenement of 10 J. per ann. 
value, reſerving no rent, yet that will not alter the cafe,” This 
caſe does not go quite ſo far; becauſe it is only a part of the te- 
nement which is enjoyed as a gift. The miſchief, which the ſta- 
tute intended to guard againſt, was vagrancy ; but if a man is not 

likely to become chargeable, he is not to be removed under that 
act. The preſent pauper chere ſore, being in poſſeſſion of a tene- 
ment of 10 /. per ann. value, was not likely to become ſo. In 
all the cafes decided on this point, not the rent, but the value, 
has been held to be the criterion. Rex v. St. Matthews Bethnal 
Green (e). Rex v. Bilſdale Kirkam (d). Rex v. Southwold (e). 
Rex v. Weſton (F). 
(e) 138 14 C. 2. c. 12. þ) 1 Stra. 57. Bott. 3 566. c) Burr. S. C. 
(4) Burr. S. C. $28. 5 Burr, * 140. 2 8 Burr, $, 5 = 
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The perſonal ability of the party is not material, and the mat. 
ter of credit has never been conſidered as the ſubllantive confi. » 
deration. Here is an actual occupation by the pauper. There 


The inhabi- was clearly a demiſe to him. Ile was liable, it calied upon, to 


« rants of 
Fir tox e- 
LEY, 


/ He in a tenement of 10 /, Q-YOATr ; whe Canmect be removed, 


pay church and poor-rates in reipect of ſuch occupancy, And 
he was ſo far in complete poſſoſſion, that he might have main. 
tamed treſpaſs againſt all the world but his brother, 

But even if ſome rent muſt be paid, this is to be taken 33 
only one tenement, though lying in different pariſhes, and they 
in fact there was a payment of reut for a tenement, which i, 
ſtated to be of the value of 10 J. a- year. 

ASHHORST, J. In all caſes upon ſettlement law, it is the ſafe 
way to adhere to the words of the act. For if we once depart 
from that line it leads to cndleſs uncertainty. Now, taking it 
upon the words of the act, nothing can be more clear, They 
are, that it ſhall and may be lawful, upon complaint made by 
« the churchwardens, & c. within forty days after any ſuch per. 
« ſon or perſons coming to ſettle as aforeſaid in any tenement under 
« the yearly value of 10 J. for any two juſtices, &c. of the diviſion 
« where any perſon or perſons, that are likely to be chargeable 
« to the pariſh, ſhall come to inhabit, by their warrant to re. 
«© move, &c.” The act does not ſay any thing about ability, 
That is not the criterion. And if the party comes to reſide upon 
a tenement of 10 /. a-year, he cannot be removed, and then hg 
gains a ſettlement by 40 days reſidence. 

But if ability, or rather confidence, were to be taken into cony 
fideration, according to the caſe reported in Strange; yet if 4 
man has ſufhicient credit and confidence repoſed in him by an- 
other, as to be truſted with a tenement of 10 /. a-year value, cycu 
out of charity, that is ſufficient to anſwer the intent of the ſtatute, 
becauſe ſuch an one is not likely to become chargeable. 'There- 
fore ncither upon the words, nor upon the meaning of the act, 
was this man removeable, and ſo he gained a ſettlement. 

Burr, J. It is admitted by the counſel in ſupport of the or- 
der, that this is the firſt caſe which has come directly before the 
Court for a conſtruction on this part of the ſtatute. I have no 
difficulty on this point, becauſe I have often given it as my opi- 
nion, that the ſafeſt and wiſeſt way in all queſtions relative to 
ſettlements is to adhere to the letter of the law. Great milchicss 
have ariſcn from departing from it. Now the words of the act 
cannot admit of a doubt. "they only ſpeak of perſons camiug © 


ow — 
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As to the queſtion of fraud, I do not feel any force in that ob- 1786. 


jection, becauſe that queſtion 1s open to the ſeſſions in every caſe 
25 it ariſes. Beſides, it is the peculiar juriſdiction of the juſtices, 


and not of this court, to ſay, whether the particular caſe be frau- TO 
zulent or not. If they do not adjudge it to be fraudulent, it is Pirrone. 


not competent for this court to ſay that it is. I doubt whether 
in this caſe the order of ſeſſions might not be founded on the 
idea that it was fraudulent. If they had ſaid ſo, we ſhould not 
have differed from them; but they have not found it ſo. 

Next, as to the queſtion of ability. It ſeems to me, that this 
ea is founded chiefly on the words of South Sydenham and La- 
nerten (a). But the words, if attentively conſidered, will not war- 
rant the conſtruction put upon them. For the credit which he 
has is only for the rent which he is to pay ; but that is only as 
between him and the landlord ; the credit is given by the landlord, 
14. Ch. J. Parker firſt ſays, “If a man hires a houſe at a ſmall 
« rent, and pays a fine, yet if the houſe is worth 10/. per ann. it 
« makes a ſettlement, for the ſettlement depends on the value of 
the tenement, not on the rent.“ Then indeed he uſes theſe 
words, “ The reaſon of the ſtatute is this; that a man who is en- 
« truſted with a tenement worth 10 J. a- year is of ſuch credit, and 
© muſt have ſuch a ſtock, as makes him not likely to become 
« chargeable to the parith, Eyre, J. took it to be within the 


© letter and intent of the law, that a man who is capable of rent- | 


ing a tenement of 10 J. a- year ſhould be ſettled in that pariſh.” 
It is clear that they applied this reaſoning to the perſons men- 
tioned in the former part of the act, to ſhew that that caſe did not 


come within the deſcription. And this is put out of doubt by 


what Pratt, J. ſays ; © The miſchief recited by the ſtatute and 
« intended to be prevented is vagrancy rf poor perſens who uſed to 
come into pariſhes where there was the beſt ſtock ; and the 
« ſtatute deſcribes who are intended by thoſe poor, to wit, ſuch 
* perſons as are not capable of hiring a tenement of 10 J. a-year.” 
Now it is material to conſider, what was the caſe on which the 
Court were then ſpeaking. They were ſpeaking of a caſe where 
the taking was of more than 10 J. per ann. Therefore theſe ex- 
preſſions only relate to caſes of above 10 /. per ann. The words of 
the Court are to be applied to the caſe then before them, and are 
not applicable to any caſe where the renting is not more than x0 /. 
fer ann, "This is more decifive on account of what is ſaid in the 
concluſion of the caſe z where, deſcribing the poor perſons 
whom the act intended to exclude from gaining ſettlements, 
(*) Mr. Jfliee Buller commented upon the caſt as it is reported in Bett. 356. 
Pratt, 
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The King 
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LET. 
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1786. Pratt, J. ſays, „ſuch perſons as are not capable of hiring a 
t tenement of 10 /. a- year.“ There are no ſuch words in the att 
The K of parliament ; but if we have recourſe to the preamble, it {peaks 
The Inhabi- of rogues and vagrants, and perſons who are burthenſome to the 

tants of pariſh. 'Theſe therefore are the perſons of whom the ſtatute ſpeaks 


Fit:lonGe 


. as likely to become chargeable, and therefore the expreſſions in 1 
that caſe are only to be conſidered as particular infances of perſyn 

who from their ſituation in life were nat likely to fall within the br 

deſcription of perſons in the preamble of the act. But one who ſe 

is ſettled on a tenement of 10 J. a-year is not within the act. 1 

Then it has been contended that the pauper never had the t-. cl 


nement; but it is impoſſible for us to ſay fo, after the Juſtices 
have ſtated that he had it under an agreemeat, which made him 


tenant at will. For what is to become of the eſtate after he had T 
ſown it with corn? It's being gained by gleaning is not material; F 
for ſuppoſe he had ſtolen it, it would have been juſt the ſame; 

he would have been entitled to the growing crop. He was then 
in poſſeſſion of a tenement of 10/7. a-year, and could not haye ( 


been turned out by his brother; therefore this is a ſufficient tak. | 


ing of a tenement within the ſtatute. 
Order of ſeſſions quaſkel, 


weer. Cori gui tam againſt CARTER. 
9. 22. : T 


Net guilty, HIS was an action of debt on the 10 Ann. c. 26. . 109, 
pleaded to And the defendant having pleaded not guilty, the plain- 


an action of 


debt on a tiff ſigned judgment, as for want of a plea, conſidering the plea 


;-n21 ſtatute 2 . : 
er of not guilty to an action of debt as a nullity (a) 


nullity as On a motion to ſet aſide this judgment for irregularity, which 
lden Was oppoſed in the firſt inſtance, | 


jud 
be — 1 The Court ſaid that this plea was certainly not a nullity, And 


tor want of 


a-plea, indeed it ſhould rather ſcem that this is a good plea (5) ; foi as 


N96 wee this is an action for an offence under a penal ſtatute, the defen- 
nothe dant by ſuch a plea ſays that he is not guilty of the offence. 


plearled to Upon a devaſtavit againſt executors, not guilty may be pleaded 


an ation of 


ua 2 as well as nil debet. 
rag At any rate, however, this plea is not a nullity (c); therefore 


. the judgment muſt be ſet aſide with coſts. 
Coxper in ſupport of the rule. 
Erſkine and Runnington againſt it. 
(a) in Stafford v. Little, Barnes 4to edit. 257 the court held the plea of ii debet to 
an action on the caſe on a promiſſory note to be ſuch a nullity as warranted the lign- 
Ing of judgment as for want of a xJea. : 
(4) In Langley v. Haynes, ſuch a plea was held good. At. 302. S. P. Cre. Eli. 566 _ 
(% Vid Tv. Su 2B. 5. wok 152. 
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KneTCHMAN againſt Bever in Error (a). 


HE defendant in error having recovered a judgment againſt 
T the plaintiff in the court of common pleas, the plaintiff 
brought a writ of error, which was duly iſſued, allowed, and 
ſerved, Afterwards the defendant in error became a bankrupt, 
and his aſſignees ſued out a ſcire facias quare executionem non, re- 
citing the recovery below, and the writ of error. 

Topping now ſhewed cauſe againſt a rule for quaſhing the writ 
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— 


Thur 
Ne 


The plains 
tiff, after 
judgment 
and a writ 
of error al- 
lowed, have 
ing become 
a bankrupt, 
his aſfignees 
cannot ſue 
out a ſcire 


of ſcire facias iſſued to compel the plaintiff to aſſign errors, which facias in 


rule had been obtained on the ground of the ſuit not having been 
revived by the aſſignees fince the bankruptcy. 

The ſuit does not abate by the bankruptcy of the party, and 
therefore the aſſignees were entitled to go on with it, which they 
could only do by ſuing out a ſcire facias, He then cited Hewitt 
t. Mantel. 2 Wilſ. 372. 

Shepherd, contra. There having been a proceeding ſince the 
judgment, the ſuit ought to have been continued in the bank- 
rupt's name. A ſci. fa. quare executionem non is not a new ſuit 
en the judgment, but is merely a proceeding in order to compel 


their own 
names to 
compel an 
aſſignment 
of errors, 
till ſomo 
judgment he 
given: And 
then it muſt 
be done im- 
mediately 
after ſuch 
judgment. 


an aſſignment of errors, and therefore a continuation of the ſame 


ſuit. Parker v. Stanton, 1 Str. 679. Knox v. Ceſteilo, 3 Burr. 1792. 

BuLLER, J. This ci. fa. is wrong either way; ſirſt, as a /c:. 
fa. quare executionem non, becauſe it appears from the recital that 
a writ of error is depending. Secondly, as a /c:. fa, to compel an 
aſſignment of errors, it is likewiſe wrong, even ſuppoſing it did 
not take notice of the writ of error depending, becauſc there has 
been a proceeding ſince the judgment, And the rule is that the 
aſſignees cannot make themſelves parties to the record in any 
intermediate ſtage of the proceeding, but it muſt be immediately 
after judgment ; though an interlocutory judgment is ſufficient 
for that purpoſe. Here the aſſignecs ſhould have gone on with 
the writ of error in the bankrupt's name till judgment. There- 
fore the /cire facias muſt be quaſhed, 


Rule abſolute (5). 


„ Vid. galt. 2 vil. 4% (% Yid. pat. 3 vil. 437. 
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Thurſday, 
Nov. 23d. 


Defendant 
diſcharged 
out of the 
cuſtody of 
the marthal, 
becauſe 
there was no 
acknow- 
ledgment by 
the marſhal 
of his being 
in cuſtody 
in the term 
in which he 
was charged 
in exccu- 
tion. 


F 1 iday, 
A. 24th, 


Payment of 
money into 
court is only 
n achrow- 
I: dgment by 
the deſend- 
ant of the 
contract, 
an« that the 
plaintiff is 
entitled to 
recover the 
ſum ſo paid: 
but it docs 
not pte- 
clude him 
from taking 
any objec- 
ticn to the 
action be- 
yond that 
ſum; tho? 
unleſs ſuch 
ſum were 
paid, ſuch 
ob jection 
would be a 
bar to the 
whole de- 
mind. Ac- 
cording to 
the 25 C. 3. 
c. 44. the 
wame of tlic 
forty ite. 
refled muſt 
de inſerted 
in a policy 
vi inſurance, 
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FISHER again} STANHOPE, 


AS HHURST, J. delivered the opinion of the court on 
motion which had been made the preceding day, for taking 
the committitur off the file. The objeCtion is, that the marſhal 
acknowledgment of the defendant's being in cuſtody is not ſuſſ. 
cient to warrant his impriſonment. We are of opinion that tl, 
acknowledgment ought to be of the ſame term in which the de. 
fendant is charged in execution; and that an acknowledgmey; 

two terms preceding is not ſufficient according to the practice. 
Rule abſolute (a), 

(n=) Hartlein v. Duroure, Tr. 1785. B. R. cont, 


— . _  — — _— — ____ 
Cox and Another, Executors of SHULTz2, againſt P angry, 


TY an action on a policy of inſurance tried before Buller, |, 
at the ſittings at Guildhall after laſt Trinity term, the deſend. 
ant pleaded the general iſſue, and paid money into court. A vcr- 
dict having been found for the plaintiffs, a new trial was move! 
for on the grounds, that this was a verdiCt againſt evidence; 
and that upon the conſtruction of the 25 C. 3. c. 44. the plain- 
tiffs could not ſupport this action in point of law, the name of 
Shultz not being inſerted in the policy. After argument, the 
court took time to conſider of the caſe : and on this day 

ASHHURST, J. delivered the opinion of the court. 

This is an action on a policy of inſurance made in the name 
of Lyon de Simons, on goods and jewels on board the Haſſuel 
from London to the Eaſt Indies, 

This policy was made on the 23d December laſt ; which being 
long ſubſequent to the paſling of the ſtatute 25 G. 3. the policy 
cannot by law be applied to any goods which were not the pro- 
perty of De Simons, or in which he was not intereſted (a). But 
the plaintiffs have endeavoured to make another uſe of it, and 
to apply it not only to the goods which were ſhipped in the name 
of De Simons, but alſo to goods ſhipped in the name of Shultz, 
And in order to do that, they proved on the trial that Shi or. 
dered two policies to be made, one in the name of Shultz on goods 
and jewels for 1400/.; the other (which is the policy in queſtion) 
in the name of De Simsns, to the amount of 1690 J. on goods and 


otherwiſe he cannot recover upon it. 
(a] Vile Pray v. Edie, arte, 313. jewels; 
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twels ; which policy was to be lodged in the hands of De Simons 
» a ſecurity for 1600/7. which Shultz had borrowed of him. 
When Shultz borrowed the money of De Simons, he aſſigned over 


to him the jewels, which were ſhipped in the name of De Simons» | 


and they were to be re- delivered to Shultz in the Za/t Indies, upon 
his paying the principal and intereſt there, The jewels ſhipped 
in the name of Shullz are totally loſt, but thoſe ſhipped in the 
mme of De Simons have been recovered, If the plaintiffs can ap- 
ply the policy to the goods ſhipped in the name of Shultz, as well 
2z to thoſe ſhipped in the name of De S:mons, there has been an 
arerage loſs, and the verdict which the plaintiffs have obtained 
ought to ſtand, If it cannot be ſo applied, the underwritets 
are liable only for the ſalvage of the jewels ſhipped in the name 
of De Simons ; and, more having been paid into court, the ver- 
dict is wrong. 

[ have already ſtated, that by law the policy can only be applied 
to the intereſt of De Simons, the ſtatute having made it void to 
ether purpoſes. But a great queſtion in the caſe is, whether the 
vefendant has not precluded himſelf from making that objection 
by paying money into court, Therefore it will be neceſſary to 
ſce what effect paying money into court has in the cauſe. 

It admits, that the plaintiffs have a right to maintain the ac- 
tion (a), and reduces the queſtion ſimply to the quantum of da- 
mages which they are entitled to recover. 

In this caſe, if the defendant had not paid money into court, 
the plaintiffs muſt have been nonſuited; for the executors of 
dalla could not have recovered on a policy made in the name of 
De Simons only. But as the defendant has paid money into court, 
he has thereby ad:nitted that the plaintiſſs are entitled to maintain 
their action on the policy 7 the amount of that ſum. But he has 
admitted nothing more. He does not, by paying money into 
court, vary the conſtruction and import of the policy, ſo as to 
entitle the plaintiffs to recover beyond that extent. 

The queſtion ſtil! remains, whether upon this contract the plain- 
tiffs are entitled to more. In order to aſcertain that, it is incumbent 


on the court to examine and expound what the contract is. Atthe 


time it was made, It could only be good as an inſurance on the 
goods which belonged to De Simons; it is made in his name; it is 
a good and valid contract as far as it reſpects his goods; but is void 


as to all others. And the plaintiffs ſhall never be admitted to fay 


(a) Vide Tilt v. Calls 2 Salt. $97, which agrees with this WI * 
$ Barr. 2640. | 
6 that 
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1786. that this contract, though apparently legal, is in fact illegal, 3 
—— being made for their benefit ; and yet they mean to ayail "li 
— ſelves of that illegality and to recover damages upon it. 
Par. Beſides this, we think that (independent of the objection in 
point of law) the verdict is not ſupported by any fact of the &;. 
dence. The broker's evidence does not by any means prove that 
Shultz did not intend to make diſtinct policies upon the diſtin 
goods ſhipped in his own name and that of De Simons. 

On the contrary, the making of two policies, each according 
to the value of the goods which were ſhipped in their reſpectie 
names, and the purpoſes for which that was done, namely, to 
lodge one in the hands of Shultz, and the other in the hands of 
De Simons, and the impoſſibility that they ſhould by law take 
effect in any other way than as ſpecific policies on the ſpecifc 
goods (which we are bound to preſume Shultz knew), are unan. 
ſwerable proofs that he intended that the policies ſhould haye the 


' effect which the law gives them. 
4 The defendant underwrote. the policy made in the name « 
4 De Simons only; and it does not appear that he knew or even 
1 heard of the other policy which was made in the name of Sn. 
WW. Then the evidence of one of the witneſſes ſtands wholly uncor- 
1 tradiCted, and he ſays that De Simons (who is one of the plain. 
* tiffs) told him that this policy was made on the particular jewel; 
H 1 ſhipped in his name. 
1 On the whole, we are of opinion that this is a verdict both 
i; againſt law and againſt evidence; and therefore mult be ſct 5 
* F# alide (a). 
5 f (a) Vid. Watkins v. Texwers, poſt. 2 vol. 275. 
* 0 Rel 
4 | — — — —— (l 
4 x 2 
{I — DENN, on the ſeveral Demiſes of Ann GOOD WIV, 1 
289 oV. . . . 
4 and GzoRGt WRace, and Ax x his Wife, again} 5 
| SPRAY. | 
4 j — HIS was an ejectment for copyhold lands lying in the ma- pr 
64 q — 4 nor of Balſever, in the county of Derby. Three ſeveral 140 
"of lands hall demiſes were laid in the declaration, one by An Godwin of gu 
is | the e/der f. one undivided third part; another by Wragg and his wife for ab 
of 2 — an undivided third part; and another by them and Ann Grdwn re 
1 thera ſon for two undivided third parts. This was tried at the laſt Deriy 
1 nor a 
& $ daughter, does not extend to an e/deft niece; but the lands muſt deſcend according to the rules of 17 
2 3 the common law, in default of ſuch a ſon, daughter, and ſiſter. A cuſtumary of an mor, ap- 7 
* 4 pearing to be of great antiquity, and delivered down with the court- rolls from ſteward to ſteward, 
. 1 although not ſigned by any perſon, is good evidence to prove the courſe of deſcent within the ma- 
. | ror 4a) ; aſſizes 
Þ (a) Vid. Rec de Beebes v. Parker, P. 5, wil, 26. 
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es, when a verdict was taken for the leſſors of the plaintiff, 
ſubject to the opinion of the court on a caſe reſerved. i, 

Wepb Stanley was ſeiſed of this copyhold eſtate, and died in- 
eſtate, and without iſſue, leaving one niece, the above named 
Am Wragg, and the repreſentatives. of two other nieces, who 
liel before him, namely, the above named Ann Godwin, only 
child of Mary his ſecond niece, and the defendant Joſeph Spray, 
ue elleſt ſon of Elizabeth his eldeſt niece; which three nieces were 
the daughters and only children of Thomas Stanley, who was the 
«deft brother of the ſaid Fo/eph Stanley, and who died in his life- 
ime, The defendant is now in poſſeſſion of the whole eſtate, 
ind claims to be heir according to the cuſtom of the manor, 

A parchment writing was produced by Mr, John Gladwin, the 
feward of the manor, as the cuſtumary of the manor. Mr. 
(win had been ſteward for five years; he was clerk to Mr. 

Valin his immediate predeceſſor, who became ſteward in the 
year 1748, and had the poſſeſſion of the cuſtumary all that time, 
and had received it from Mr. Robert Miluot the preceding ſteward. 

The parchment writing bears no date, and begins thus B- 
r- Cum de concilio domini regis ex afſenſu omnium tenentium et 
ſummoniterum maneris dicti domini regis de Bolſover de mods tes 
ure ſue ad ſpecialem rogatum inſcriptis expreſs* ordinatum eſt, 
prot patet in ſequenti, prout anteceſſcres ſui a tempore Gulielmi 
cnqueſteris tenere conſueverunt ; que quidem ſcripta omnibus homi< 
vitus bujus manerit et haeredibius de ſe provententivus in ſeculum res 
manebunt inperpetrum. | 

Art. 5. Item, emnes terre et tenementa poſt mortem cujuſlibet te- 
reitis infra dominicum prædictum per Bedellum ville debent ſefert 
il remanere in manu domini cum omnibus proficuis de ſe prevenienti« 
bur, quouſque proximus heres ſatisfaceret domino regi 58. 4d. pro re- 
luis ſus, et faceret fidelitatem in plend curid, quia nulla tenementa 
bujus monerii ſunt partibilia nec inter heredes maſculos nec femellas. 

Art. 13. Item, fi aliquis tenens hujus maneri obierit, filius ſuns 
primiogenizus et legitims pracreutus habeat hereditamenta, et dabit 
domino regi $8. 4d. pro relevio ſus, et ſi contingat alicui tenenti 
qu:d non habeat filium, filia ſua ante nata habeat hereditatem ſuam, 
abſque partitione, prater dotem, et dabit domino regi 58. 4d. pro 
relevio ſuo, ſicut filius primogenitus fuceret. 

As to daughters, an entry was read from a court- book, dated the 
17th of June 1734, by which it appeared that Ann, the wife of 
Joſeph Williams, oluimed in open court, as e/deft daughter and heir 
Vox. I. Paxr II. Ii | of 
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1786. of John Palmer, all ſuch cuſtomary lands, c. as deſcended to her 
on her father's death 3 to which ihe was admitted accordin 
ne the cuſtom of the manor, Wc. 
Spa, y, It was admitted that there were ſeveral entries before and af. 
ter the above of the eldeſt daughter and heir: and the plaintif'; 
counſel did not controvert the fact, that the cuſtom extended to 
daughters. 
To ſhew that the cuſtom extended to ſiſters, another court bos 
was produced, from which the following entries were taken; 
Fane gth, 1646. Boſſever. I he court of the manor of the 
Marquis of Nevea/le, S. The jury, ſworn to enquire for the 
lord of the ſaid manor, fay as follows; 1ſt, That William Spring. 
fellow, who whillt he ived held to him and his heirs of the lr 


8 to 


2 1 
= = * 
8. „„ „ 4 2 4 


of the ſaid manor a meſſuage, and certain lands in Clown, by the . 

yearly rent of 5 f. 4 d. fealty, and ſuit of the court, ſinee the hi U 

great court held here died ſo ſciſed thereof, and that In * 

(wife of John Pinns of Mansfield) is the eldef? ter and heir of 5 

the ſaid 1am, and of full age, whereby falls to the lord iu « 

tclief 55. 46. 4 

Then at another court, entitled Court Leet of the King, ad « 

Great Court of the Manor of the Marquis of Newcaflle, 28th 1 

Ocleber 1646. At this court came Elenner Pinns, wite of Jahn w 

Piuns, in her proper perſon, and here in full court humbly begy D 

nt to be rclieved out of the hands of the lord all and ſingular cuſ- 10 
7 tomary meſſuages, cottages, tenements, and hereditaments, in 

4 |. Cliaum, or eifewhere, within the manor, of which William Spring- a 

C | fellow her brother died ſeiſed, which after the death of the fail N 

IiUlizam deſcended to her, jure hereditatis, according to the cuſ- C 

tom of the ſaid manor; to which ſaid Ellen, the lord, by his v 

| ftewaid, grants thereof ſeiſin by the rod, according to the cultom © 

; of the manor aforeſaid, to hold to her, her heirs and afhgns, ac- f 

i cording to tlie cuſtom of the manor of the ſaid lord and his ( 

! heirs, by the rents, c. accuſtomed, and gives to the lord for re- 7 

f lief 55. 4 d. and fo is admitted tenant thereof. a 

| It was admitted that there were three other entries as to the / 

#1 eldeſt ſiflers and not diſputed, but that the cuſtom extended to c 

8 f them. c 

14 As to nieces, there being no inſtances, the defendant's claim 6 


depends entirely on the before mentioned evidence. 
The queſtion is, whether the leſſors of the plaintil are en» 
titled to recover ? 
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Charle, for the leſſors of the plaintiff, after obſerving that, 
where no particular cuſtom intervened, copyhold lands mult de- 
ſcend according to the courſe of the common law, contended, 1(t, 
That as there was no inſtance of any admiſſion of an eldeſt niece, 
+ would be incumbent on the defendant to ſhew that uſage was 
nat neceſſary to prove the cuitom. 2dly, That a cuſtom cannot 
te extended by conſtruction. 

As to the firſt ; Cuſtom is founded on long uſage. Dav. 32. 
In Ca. Lit. 110. E. it is ſaid, „ of every cuſtom there are two 
« eſſential parts, namely, time, and uſage.” To an information 
en the 5th Elix. c. 4. for uſing a trade, the cuſtom of Londen was 
pleaded, but held inſuſſicient, becauſe the defendant in this plea 
did not ſhew that it was uſed. 2 Bu. 187. and there cited 
12 E. 4. fo. 41, Cuſtom muſt be proved by uſage. Sy. 480. 
Upon a return of a writ of reſtitution, G Chief Juſtice ſaid, 
lere appears no ſuch cuſtom upon the return; for the return 
« is, that for ſuch offences the parties have uſed to be removeable 
« and diſchargeable, which is merely imaginary and a thing in 
« feri, and not in facto, or in uſage ; for you have not ſhewn that 
« it was at any time put in practice.“ As well the exiſtence of 
pirate cuſtoms muſt be ſhewn, as that the thing in diſpute is 
within the cuſtom alleged. 1 BI. Com. 76. As to the caſe of 
Dx dem. Maſon v. Maſon (a), there was an inſtance of admiſſion 
to prove the cuſtom. 

zdly, There is no inſtance of any admiſſion to ſhew that the 
cuſtom in this manor extends to neces, Every cuſtom which 
departs from the common law muſt be conſtrued ſtritly (5). 
Cuſtoms are not to be enlarged beyond the uſage. Fitz. 243. 
Wiere lands in Beræugb Engliſh deſcend to the youngeſt ſon, 
and he dies without iſſue, they ſhall not go to the younger bro- 
ther; for that cuſtom doth not hold place between brothers. 
(ri, Fac, 198, The ſame ſtrictneſs holds in lands in gavelkind. 
Dyer 310. It was held in 4 Leon. 242, that a cuſtom, that 
cldeft ſiſters ſhould take, did not extend to eldeſt aunts or nieces. 
And in that caſe it was ſaid by Cale Chief Juſtice, © That there 
* are two pillars of cuſtom, one the common uſage, the other 


* that it be time out of mind. And therefore, upon the evidence 


given to the jury, the court enforced the parties, which main- 
© tained the cuſtom, to ſhew precedents in the court rolls, to 
* prove the uſage; and he ſaid, that without ſuch proof, and 


(a) 3 Wilſ. 64. (5) Co. Cf. 43. 
11 2 * that 
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1786. © that it had been put in ure, although it had been deemed and Be 
cc reported to be the true cuſtom, yet the court could not Live 


os © credit to the proof by witneſſes,” 50 
SYRAY» The cuſtom, which is to alter the courſe of deſcent by the x 
common law, can only operate from the perſon laſt ſeiſcd, By (h 
Thomas, the brother of J the perſon laſt ſeiſed, was never ſu 
ſeiſed himſelf. And therefore the defendant can only claim uy. 50 
der a niece of , and to nieces the cuſtom does not ex. E. 
tend. nj 
Beſides, the cuſtumary itſc]f was not admiſſible evidence: | 'S 
bears no marks of authenticity. It was moſt probably written he 
by the ſteward of the manor”; and therefore is not concluſye 
againſt the tenants who were not parties to it. - 
But if it be admiſſible evidence, it can have little weight, In 
Maſon v. Maſon the court conſidered one fact of admiſſion asequil a 
to another fact of admiſhon ; and they laid no ſtreſs on the pre- 
ſentment by the homage. But che preſentment by the homage in 
that caſe was undoubtedly better evidence than the parchment 0 
produced in this, and which ſeems to have been written without n 


any fact to warrant it. The only words to ſupport this cuſtom 
are, * that the lands ſhall not be partible either between heirs 
« male or female.” Now a preſcription merely in the negative 
is bad. 2 Ro. Abr. 270. 11 E. 4. 2. b. 18 E. 4. 3. l. and 
8 H. 6. 4. there cited. There ſhould be an aſſirmative mixed 
with it. Therefore the fifth article, which is only in the nega- 
tive, is bad. But the 13th article, which is in the affirmative, 
is good; and that explains what is meant before by“ heirs male 
cc and female,” and confines it to “ eldeſt ſons and daughters“ 
Romilly for the defendant. It appears, as well from the euſtu- 
mary as from the admittances ſtated in this caſe, that there is a 
cuſtom in this manor, that where a man dies ſeiſed of lands 
within the manor, leaving ſcveral females, who by the common 
law would be his co-heireſſes, the eldeſt of thoſe females or her t 
repreſentatives ſhall inherit, 
The objection which has been raiſed againſt the cuſtumary be- t 
cauſe not admiſſible evidence is rather extraordinary; ſince no 
| 

| 


objection was made to it at the trial, and it was ſtated by both 

parties in the caſe, it being intended to form a part of it. That 
bobjection is founded on the caſe of Ratcliffe v. Chapman, as report- 

ed in Leonard: but that is merely a dictum, and of no authority; | 

and the cuſtom in that caſe was eſtabliſhed notwithſtanding the 


dictum, and notwithitanding an juſtance was produced r it. 
N Beſides: 
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Beſides, that caſe is reported in other books (a), and no mention 
there made of this point. The doctrine as to the proof of the 
-uſtom laid down in that caſe would be productive of great incon- 
renience if not abſurdity. For the cuſtom in that caſe was, 
(he contended) as in the preſent, general for All co-heirs. Now 
ſuch a cuſtom could not be proved by inſtances, becauſe it could 
not be eſtabliſhed without proof of inſtances of every poſſible caſe. 
Fyidence muſt have been given of daughters, ſiſters, aunts, 
nieces, couſins, Oc. in infinitum; for if one poſſible caſe of co- 
heirs, were not proved by en inſtance, the deduction would not 
be complete, and the cuſtom could not be eſtabliſhed. 

iſt, As to the cuſtumary. The fifth article, “ that no te- 
« nements of this manor are partible either between heirs male 
« or female,” is couched in terms belt calculated to expreſs a 
cuſtom extending to all co-heirs. "The 13th article ſays, “ if 
« a tenant have no ſon, his eldeſt daughters ſhould have his inhe- 
« ritance without partition, except dower.” And the inſtances 
of the admittance of the eldeſt co-heirs ſtated in the caſe leave 
no uncertainty; for it appears from them, that the cuſtom is that 
the eldeſt of the co-heirs ſhall ſucceed to the whole tenement. 
t is objected that theſe two articles are inconſiſtent, and that 
therefore the fifth muſt be rejected, and the cuſtom taken from 
the 13th : but they are not inconſiſtent; for the eldeſt ſon and 
eldeſt daughter in the latter are only particular inſtances of the 
heirs male and female in the former; and the cuſtom there ſtated 
cannot be conſidered as confined to ſons and daughters only, ſince 
there are inſtances of ſiſters. But at all events this cuſtumary 
ought to receive the ſame conſtruction as all other written inſtru- 
ments, namely, ſuch an one as will give effect to all the words. 
The whole ſhould be taken together as forming one general 
cuſtom, 

But if there be any doubt on the cuſtumary itſelf, the admit. 
ances ſtated in the caſe entirely remove it, The cuſtom is either 
confined to daughters, or it extends to all collateral heirs : now 
the inſtances of ſiſters ſhew that it is not conſined to daughters; 
ticrefore it muſt extend to ali heirs. It is material to obſerve that 
no inſtances are ſtated againſt the cuſtom ; and therefore it muſt 
be taken upon this caſe that no inſtances are to be found in the 
court rolls of ſeveral co-heirs being admitted as coparceners to 
any tenement. Likewiſe, as there are no inſtances on cither ſide 
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it is clear that it has never happened, ſince the time from Which 
the court rolls are extant, that any tenant has died leaving any 
other co-heirs than daughters or lers: to require therefore the 
initauce of an id niece being admitted is to require an impoſſi. 
bility, And wheS it is conſidered that theſc cuſtoms are always 
coutined to very ſmall diſtric's, it is maniſeſt that the neceſſary 
conſequence cf ;cquiring proof of theſe cuſtoms by particular in. 
ſtances mull be to aboliſh almoſt all of them. 

But it the court think that the cuſtumary onght to be wholly 
dilregarded, it appears from the admi-tances alone that the de- 
fendan t is entitled to all the premiſes, as heir, according to the 
cuſtom. It is admitted that the cuſtom extends to an 4 ler; 
now an eldeft niece falls within a cuſtom for an elde/ff ſiſter to 
inherit. He admitted that this poſition was only ſupported on 
principle and by no authority, and that there is even a dictum 
in Ratcliffe v. Chapman as reported in Leonard apainlt it: but it 
is merely a dictum, and is not mentioned in the other reports of 
the caſe (a), for in them it is {tited to have bcen held that a cuſtom 
for the eldeſt daughter will not extend to the eldeſt ſiſter or aunt, 
There ſcems to be a clear diſtinction between extending a cuſtom 
for the eldeſt of any lineal heirs to inherit to collateral keirs, and 
extending a cuſtom for the eldeſt lineal heir to inherit to lineal 
heirs more remote, or ior the cldeſt collateral heir to coll:teral 
heirs more remote. All the caſes ſhew that the court wil: not do 
the former: Put there is no authority againſt the latter. A caſe 
in 1 Ro, Abr. 624. pl. 2. icems to warrant this diſtinction. It is 
not to be diſputed but that the iſſue of the perſons named in the 


cuſtom will take under it; for in all theſe cuſtoms the jus repre- - 


ſentationis takes place as well as in deſcents by the common law. 
It has been ſo held in gavelkind tenure. Clements v. Scudamore (b), 
So in gavelkind, a cuſtom for brothers to ſucceed equally to the 
tenement of their brother extends to nephews jure repreſents 
tionis (e). So in a cultom like the preſent. Godfrey v. Bullick (4). 
So in the caſe of Borough Engliſh. Clements v. Scudamore. Upon 
the principle of that caſe it is clear that if a man, ſeiſed of lands 
in Borough Engliſh, have two ſons, and the youngeſt die in his 
life-time leaving two ſons, and then the tenant dies, his lands 
muſt deſ:end upon the youngeſt ſon of the youngeit ſon, that is 


(a) 2 Rol. 361. Co. Cetyb. 34. (b) 1 P. Wins. 63. 
(e) Sm. Gavcilh, 7. (d) 1 Ro, Abr. 623-4: 3 
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o the repreſentative of the youngeſt ſon ; for if they deſcend to 1786. 
the eldeſt grandſon as his repreſentative, there would be this ab- 
ſurdity, that he would take as well by the cuſtom as againft it. aqaief 1 
[ is almoſt equally abſurd to ſay that a niece cannot take under . 
this cuſtom for the eldeſt ſiſter to inherit: becaufe in ſome in- 
ances the nieces mi inherit, As if A. had three ſiſters, each of 


whom died in his life-time, leaving a daughter, the inheritance 
would deſcend to the eldeſt ſiſter's daughter. There is a great 
ifference between a cuſtom of this kind, and one for which no 
reaſon can be aſſigned ; in which latter cafe the court have con- ; 
{rucd it ſtrictly, leſt by exceeding the letter of the cuſtom, they 

ſhould determine againſt the ſpirit: but there might be a good | 1 
reaſon for the cuſtom, in the preſent caſe, that the lands ſhall not 
be partible z becauſe if they were, the tenants might not perhaps 
be enabled to perform the lord's ſervice, 

Clarke in reply. The caſes cited tend to ſupport the argument | 
urged for the plaintiff; becauſe they ſhew that a cuſtom can never | | 
be extended. For in the caſes where children take by right ll 
of repreſentation, they take by common law, and not by cuſtom, "2 

The cuſtumary is merely evidence of reputation, which can- 
not eſtabliſh a cuſtom, becauſe there is no inſtance to ſupport it. | 
Therefore the uſage ought to have been ſhewn. 

: Cur. adv. vult. 

And on this day, Afh:rf/, J. delivered the opinion of the 
Court, After ſtating the facts A doubt was made, whether 5 
this parchment was admiſſible evidence, not being properly a 
court roll: But we think the evidence was very proper to be re- 
ceived, It is an ancient writing found amongſt the court rolls, 
and delivered down from ſteward to ſteward, It is ſtated to be 
ex aſſenſu omntum tenentium. It could not well be ſuppoſed to be 
the intereſt of any of the tenants to fabricate it; for it was com- 
petent to any of them by his own act to do that which the cuſtom 
is made to do for him: ſo neither could the lord have any intereſt, 

Therefore it is certainly admillible evidence. 

The words are, that the next heir ſhall ſatisfy to the lord 
54. 4d. becauſe no tenements are dvilible, either between heirs . 1 
male or female. ow 

But then the queſtion is, who is this cuſtomary heir? The 13th 
article ſhews who ſhall be deemed ſuch in the immediate courſe 
of lineal deſcent. And to ſhew that this has obtained in practice, 
the court roll 17th Fune 1734, was given in evidence, which 8 
* the admiſſion of Ann Williams (formerly Ann Palmer) as AY 
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eldeſt daughter and heir of John Palmer. Then to ſhew that the 
cuſtom does not ſtop there, but that it extends to collaterals, tj, 
court roll gth une 1646 was given in evidence; by which it 
appears that William Spring fellow died ſeiſed of a tenement held 
of the manor, and that Helena (wife of John Pinus) was adm. 
ted as cd fifier and heir of the {aid William; and thae were 
three other entries to the like purpoſe. 

But then, as Thomas Stanley, the brother of Je, (and who 
would have been his heir had he ſurvived him,) died in the life. 
time of 7o/eph, the queſtion is, to whom the eſtate ſhall go in 
Tight of repreſentation to Thomas ? 

Now it ſeems to be a firft principle in regard to copyholda, 
that cuſtom is of the very eſſence of a copyhold; and if the cuſ. 
tom be ſilent, the common law mult regulate the courſe of de- 
ſcent. Ld. Ce ſays, in the cafe of Ratcliffe v. Chapman (a), * that 
« there are two pillars of cuſtom, one the common uſ1ge; the 
ce other, that it be time out of mind;” and therefore he ſays, & upon 
te the evidence given to the jury, the court enforced the partics, 
ce which maintained the cuſtom, to ſhew precedents in the cum 
& rolls, to prove the uſage, and that without ſuch proof, and 
« that it had been put in ure, (although it had been deemed and 
« reputed to have been the true cuſtom,) yet the court could nat 
« give credit to the proof by witneſſes,” Now here thete is no 
proof at all in the court rolls, as to the courſe of ſucceſſion in the 
collateral line, further than the caſe of a ſiſter. And it is expreſsly 
laid down by the court in 4 Leon. 242. in the above caſe of Rat- 


. cliffe v. Chapman, that where the cuſtom is that the eldeſt fiſter 


ſhall inherit, yet by that cultom the eideſt aunt or the eldeſt niece 
ſhall not inherit the land, That this is the law in regard to col- 
laterals is further proved by the caſe in 1 Rol. Abr. 624. pl. 2. 
where it is ſaid, that if the cuſtom be that the younge/ /on ſhall 
inherit, and a man has iſſue two ſons and dies, and the land de- 
ſcends to the youngeſt ſon, who dies without iſſue, the elde/! ſon 
of the eldeſt brother ſhall have the land; becauſe the cuſtom docs 
not hold in the tranſverſal line, but only in the lineal deſcent, 
Theſe two caſes thereſore ſeem in point in favour of the plaintiff, 

Another argument in favour of the plaintiff ſeems to ariſe from 
the particular penning of the cuſtom, (as it appears in the 18th 
article,) which is the only piece of evidence preſcribing the rule 
in the courſe of deſcents; and that ſays, fi aliquis tenens hujus ma- 
nerii obierit, his eldeſt ſon, or (if no ſon) his eldeſt daughter, ſhall 
inherit. Now the defendant's grandfather Thomas (under whom 


(a) 4 Leon, 242. 
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he derives his deſcent) never was a fenens manerii ; and therefore 
the cuſtom, as to the courſe of deſcent, never attached upon 
him. For theſe reaſons we are of opinion that the leſſors of the 
plaintiff are each entitled to recover an undivided third part of 
the premiſes in queſtion, 

Poſtea to be delivered to the Plaintiff. 


Sur A and Another, Aſſignees, &c. of CLARKE a 
Bankrupt, ageinſt M1LLEs. 


THIS was an action of treſpaſs brought by the aſſignees of 
a bankrupt againſt the defendant, who was ſheriff of the 
county of Hertford. 

The firſt count in the declaration was ſor breaking and enter- 
ing the meſſuages, Sc. of the plaintiffs as aſſignees, on the 23d 
Feb. 1786, and ſeizing and taking the deeds and writings, houſe- 
hold furniture, g. (enumerating them particularly,) of the 
aſſignecs. The ad count was for ſeizing and taking the goods, 
c. of the plaintiſfs on the 13th of March 1786. 

The defendant pleaded, 1ſt, the general iſſue; and 2dly, a 
juſtification under a Ari facias, ſued out on the 13th of February 
1786, at the ſuit of one Caleb Atkinſon, againſt the bankrupt, 
and delivered to him on the 21ſt of February 1786, to be exe- 
cuted. Replication de injurid ſud propria abſque tali cauſd. 

This cauſe came on to be tried at the laſt aſſizes for the county 
of Hertford, before Lord Loughborough, when the plaintiffs 
proved a commiſſion of bankrupt, dated the 27th of February 
1786, againſt Clare, on the petition of more than three creditors; 
and that the bankrupt, at the time of iſſuing the commiſſion, was 
indebted to one of them in the ſum of 161 /. They then proved 


the trading; and an act of bankruptcy on the iſt of February } 


1786. They alſo proved, that on the 23d of February 1786, 
and not before, the defendant, as ſheriff of Hertford, entered the 
dwelling-houſe of the bankrupt, and there ſeized the ſeveral 
goods, c, of the bankrupt, under and by virtue of the ſaid writ 
of Heri facias; that on the 28th of the ſame month of February, 
Clarke was declared a bankrupt, on which day the commiſſioners 
executed a proviſional aſſignment of the bankrupt's eſtate and 
effects to their meſſenger, whereof the officer in poſſeſſion under 
the execution on the ſame day had notice; that on the 13th, 14th, 
t5th, and 16th days of March, the ſaid goods and chattels were 
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1786. ſold by publick auction under the aforeſaid execution; that on 
che morning of the ſaid 13th day of March, the ſaid ſheriff had 


notice from the aforeſaid proviſional aſſignee not to ſell; that on 


Miicuzs. the 17th of March the plaintiffs were choſen aſſignees, &c. of 


e . oo 


the bankrupt under the ſaid commiſſion, and that an aſſignment 
thereof was then duly made to them, 

To this evidence the defendant demurred. 

Rufell, in ſupport of the demurrer, before he came to the 
principal point in this caſe, obſerved that this commiſſion waz 
ſued out by more than three creditors, who ſhould have proved 
a debt to the amount of 200/. in order to ſupport it, For though 
the debt which was proved by one creditor was ſufficient to haye 
ſupported a commiſſion, which might have been ſued out on the 
petition of ſuch creditor, yet the debt proved in the preſent caſe 
did not ſupport the commiſſion as taken out, 

But laying that entirely out of the caſe, the principal queſtion 
is, whether treſpaſt will lie at the ſuit of the afhgnees againſt the 
ſheriff, who entered and ſeized the bankrupt's goods before the 
commiſhon, but who ſold them afterwards. 'To ſupport this 
action the plaintiffs muſt prove that the defendant has been 
guilty of an unlawful entry, and taking of the plaintiff's goods. 
But this was not an unlawful entry and taking at the time, be. 
cauſe Clarke was not then a bankrupt, and it could not be known 
at that time whether he would ever be declared a bankrupt. Then 
it mult be contended that the ſubſequent ſale made him a treſ- 
paſſer by relation. His entry was not a freſpaſt, though his ſale 
may be a converſion, and ſubject him to an action of rover. The 
diſtinction between the actions of trover and treſpaſs, is fully 
taken in the caſe of Cooper and another v. Chitty and another (a); 
in which caſe Lord Mansfield ſaid, that to ſubject a ſheriff 

to an action of treſpaſs the faling muſt be unlawful ; and that 
perſons who acted innocently could not be made treſpaſſers, or 
criminal, by relation. In the preſent caſe theſe are only the 
goods of the plaintiffs by relation. They may become their pre 
perty by relation: but prſſefſion cannot have relation back; and 50, 
ſeſſion is eſſentially neceſſary to ſupport this action. A fiction of 
law may give a right, but cannot create a wrong: therefore the 
taking was not unlawful. Neither is it true that the defendant 
took the goods of the plaintiffs ; for they were not choſen aſſig · 
nees till after the ſeizure, 

He admitted that the ſale ſubſequent to the notice was wrong, 
and ſubjected the defendant to an action of trouver, but not tra 


(9) I Burr. 20. 2 Bl. Reps 65. This 
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This is not like any of thoſe caſes, where perſons have been 
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deemed tr-{paſſers ab initis, by doing ſome act inconſiſtent with ———— 


the original taking, as by working a diſtreſs (a), Sc. for this 


SMITH 
againſt 


ale is not inconſiſtent with the original taking: it is not an IIZ 


abuſe of the authority of the law under which the defendant 
ated 3 an it is only by ſome collateral matter that the ſale be- 
came untawtul, 

But, however, if the ſelling be conſidered as a treſpaſs, ſo as 
to render the defendant a treſpatſer ab initio, there ſhould have 
been a new aſugnment. 

Shepherd, contra, was not aware that the firſt point was in- 
tended to be gone into, and ſaid; he only came prepared to diſ- 
cuſs the general queſtion, whether the a&tion of treſpaſs was pro- 
perly brought; infüſting, however, that the debt which had 
been proved was ſufficient to ſupport the commiſſion. ; 

He contended, as to the principal point, that if there was not 
2 ſufficient property, or poſſeſſion, in the aſſignees, to enable 
them to maintain treſpaſs, there never could be a ſuſſicient pro- 
perty or poſſeſſion to enable any perſon to bring treſpaſs, where 
a wrong-doer had got poſſeſſion. The proviſional aſſignment of 
the bankrupt's effects, which was made previous to the ſale, was 
meant purpoſely to protect the goods, till the aſſignees were 
choſen ; and the ſubſequent aſſignment veſted the property in the 
alſignees by relation, and gave a right coeval with the proviſional 
aſſignment. 

Wherever there is a general property in perſonalty, though the 
party has not got poſſeſſion, an action of treſpaſs will lie. An 
executor, after proving the will, may maintain treſpaſs for taking 
the teſtator's goods before probate, of which he was never in 
poſſeſſion (b), H a lord be entitled to a waif, or eſtray, within 
lis manor by preſcription, he may maintain treſpaſs againſt a 
ſtranger without ſcizure (c). Treſpaſs will lie againſt a ſtranger 
by a perſon having a general property in perſonalty, without poſ- 
ſeſſion ; becauſe, in law, the property draws a poſſeſſion after 
it (/). If the aſſignees cannot maintain this action, becauſe they 
had not the actual poſiefſion, no perſon can; for the bankrupt 
himſelf cannot bring the action after bankruptcy. Therefore no 
tortious taking of a bankrupt's effects, after the bankruptcy and 

before the choice of aflignees, can be puniſhed, 


(a) Vide Orly and Watts, ante, 12 and the caſes there cited, (5) 2 Bu. 268. 
09 F. N. B. 91. (4) Bro Tit. Tra, #4. 303 II 
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He admitted that where a ſheriff ſells, after an act of bankrupt. 
cy committed, without notice, he is not ſubjef to an action 
of treſpaſs: but, if he ſells after notice, he aſſents to the original 
treſpaſs, and makes himſelf a treſpatier ab initio. Where a dif. 
treſs is taken for damage fcaſant and the party afterwards abuſes 
that diſtreſs, yet he is deemed a treſpaſſer 45 7nit:o, although the 
firſt taking were lawful. So in the preſent caſe the theriff took 
poſſeſſion innocently at firſt, though not Agi, becauſe the goods 
were veſted in the aſſignees by relation from the time of the act 
of bankruptcy committed; yet his felling the goods after no- 
tice, rendered him a treſpaſſor ab initio. If it were not fo, a 
ſheriff would be in a better ſituation than any other wrong-doer, 
According to the cafe of Cooper v. Chitty, the diſtinction is be. 
tween thoſe caſes where the ſheriff acts innocently throughout, 
and where he acts wrongfully after notice. 

But if the defendant be not a treſpaſſer by relation, yet this 
evidence will at all events ſupport the ſecond count, which is 
a general count for taking the plaintiff's goods. It appears that 
the ſale was after notice. Now every continuation of a treſpaſs 
is conſidered as a new treſpaſs. Dyer 320. Though the party 
is not obliged to bring ſeveral actions of treſpaſs, where he might 
have brought one with a continuando, yet he may if he pleaſe, 
2 Ro. Abr. 545. A. pl. 1. In treſpaſs for taking goods, every 
day's taking is a new treſpaſs, 1 Keb. 279. Here, though the 
ſheriff was not guilty of a treſpaſs by relation, yet in the ſecond 
count there is a different ſubſtantive charge for which there is 
no juſtification, In Bull. N. P. 17. it is ſaid that the purpoſe 
of laying two counts in a declaration is to avoid a new aſſign- 
ment, ſo that the defendant is under the neceſſity of pleading 
the general iſſue to one of them. The ſecond count, therefore, 
in the preſent caſe, contains a ſubſtantive charge of treſpaſs, and 
avoids the neceſſity of a new aſſignment, 

Ruſſell, in reply. As to the caſes of executors bringing ac- 
tions for goods taken in their teſtator's life-time, that is under 
the ſtatute de bonis aſportatis, which ſhews that at common law it 
was otherwiſe. 


This is not like the caſe of a perſon taking a waif, wreck, or 


eſtray, for there he takes without any color of right, and is à 


wrong doer in the firſt inſtance. Beſides, thoſe things being appur- 
tenant to a manor, the owner thereof is conſidered as in poſſe on. 


The 
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The ſale after notice will nat render the defendant in this caſe 
z treſpaſſer by relation; becauſe, though he had notice from the 
aſſignee, the commiſſion might have been ſuperſeded. And the 
notice did not come from the party at whoſe ſuit the ſheriff was 
in poſſeſſion under the execution; but from a third perſon. And 
if the commiſſion had been ſuperſeded, the ſheriff would have 
been liable to an action by the party at whoſe ſuit the execution 
was taken out. 

As to the unlawful pofleſſion of the ſheriff; Lord Mansfield 
ſaid, in Cooper v. Chitty, & to ſupport the act of taking, it is not 
awful: but to excuſe the miſtake of the ſheriff through un- 
« ayoidable ignorance, it is lawful.” 

A ſheriff ought to be-better protected than any other wrong- 
doer; for he is compelled to do his duty, and does not act from 
his own choice. | 

The neceſſity for the new aſſignment is not waived by the 
ſecond count, becauſe the plaintiffs have not proved two treſ- 
paſſes, 

He admitted that every continuation of a treſpaſs was a new 


treſpaſs z but that is aſſuming that the firſt taking was a treſpaſs, 


which is denied in the preſent caſe. For if the ſheriff had aban- 
doned the poſſeſſion immediately after the notice of the bank- 
ruptcy, he certainly would not have been liable to an action of 
treſpaſs ſor the firſt taking. 

Asunuksr, J. We will conſider this queſtion ; but it ſeems- 
to me that it is very like the caſe of Cooper and Chitty, 

BULLER, J. 'The ſecond count does not in all caſes avoid the 
neceſſity of a new aſſignment. The general uſe of adding the ſe- 
cond count is this; the firſt charges an injury done to the land, 
and taking the goods there; that is in its nature local, and muſt be 
proved where laid. Then the reaſon, and almoſt the only one, 
for adding the ſecond count is, in order to avoid the locality z it 
is for taking goods generally, That is of a tranſitory kind, and 
may be ſupported, though the taking be proved to be elſewhere. 
There cannot be a new aſſignment but where there is a ſpecial 
plea, And if the caſe be ſuch that, on a ſpecial plea, the plain- 
tif may be driven to a new aſſignment, he may give the matter 
in evidence under the ſecond count on not guilty, 
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 AﬆHHuRsT, J. now delivered the opinion of the Court: 

It might perhaps have ſufficed for us to ſay, that the point now ii 
queſtion has been ſolemnly determined in this Court in the caſe of 
Coeper againſt Chitly, upon full and mature deliberation, by a ful 
court. And for that reaſon, whatſoever our opinions might have 
been (as we are no only two judges fitting in Court), it would not 
have been very decent in us to have over-ruled the authority of that 
caſe. But we are relieved from any difficulty on that account, as our 
opinion entirely coincides with that of the judges in the above cafe, 

To entitle a man to bring tre/pa/5, he mult, at the time when 
the act was done, which conſtitutes the treſpaſs, either have the 
actual poſſeſſion (a) in him of the thing, which is the object of the 
treſpaſs, or elſe he muſt have a conflrufive poſſeſſion in reſpect of 
the right being actually veſted in him. 

Such is the caſe cited at the bar of an action of treſpaſs ſor an 
eſtray, or wreck, taken by a ſtranger before ſeizure by the lord, 
For the right is in the lord, and a conflruive prſſeſſeor, in reſpott 
of the thing being within the manor of «which he is lord. 

So the executor has the right immediately on the death of the 
teſtator, and the right draws after it a con/frudtive preſſion, The 
probate is a mere ceremony, but, when paſſed, the executor does 
not derive his title under the probate, but under the will: the 
probate is only evidence of his rigut, and is neceſſary to er able 
him to ſue ; but he may rcleaſe, &c. before probate. 

But there is no inſtance, that I know of, where a man who has 
a new right given him, which, from reaſons of policy is fo far 
made to relate back as to avoid all meſne incumbrances, ſhall be 
taken to have ſuch a poſſeſſion as to bring zreſpa/s for an act done 
before ſuch right was given to him. 

But at all cvents the rule will hold with reſpect to officers and 
miniſters of juſtice (6), 

In the caſe of Lechmere v. Theroughgood (c), which was an ac- 
tion of treſpaſs brought by the aſſignees of bankrupts againſt a 
ſheriff's officer, who took goods under an extent, the act of bank- 
ruptcy was on the 28th of April; afterwards the ſheriff's officer 


took the goods under an extent, and then an aſſignment was 


made to the plaintiffs, who brought treſpaſs : and it was held 
the action lay not; and the” argument turned on this, that the 
officers ſhall not be made treſpaſſers by relation, The ſame doc» 
trine is recognized in the caſe of Baily and Bunning (d). 


(a) Vid. Ward v. Macaulcy, 4 45) p. 489. (b) Vide 2 Rev Ab. 563. tit, 274 of, C. 6. 
(c) 1 Cue. 12. (4) 1 Lev. 173+ 
Now 
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Now here the execution was fully completed, and the goods 1786. 
ſold, before the aſſignment to the plaintiffs, In the caſe of Copper ——— 


and Chitty, Ld. Mansfeld lays down the true ground of diſtinc- 
tion between the action of rover and the action of treſpaſs, as ap- 
plied to this caſe z © The action of trover (he ſays) is maintain- 
« able, becauſe the converſion, and not the taking, is the giſt of 
« the action; and the ſale was after the act of bankruptcy was 
« notorious. But (he ſays) that though the property by relation 
« was in the aſſignees from the time of the act of bankruptcy, yet 
« the taking by the ſheriff, as applied to this ſpecies of action, was 
« awful. And he ſays the ſeeming contrariety and confuſion in 
« the caſes ariſes from the equivocal uſe of the word /awwful, 
« For (ſays he) to ſupport the act, it is not lawful; but to excuſe 
« the miſtake of the ſheriff, it is lawful ; or in other words the 
« relation introduced by the ſtatutes binds the property; but men, 
« who act innocently at the time, are not made criminal by 
« relation, and therefore are excuſable from being puniſhable by 
« indictment or action as treſpaſſers. But as a ground to ſupport 
« a wrongful converſion by a ſale after a commiſſion publicly 
« taken out and an actual aſſignment made, it was not lawful.” 
The plaintiffs therefore are not injured, as it is competent to 
them to recover the value of the goods by bringing a proper ac- 
tion, namely, an action of trover. But the officer ſhall not be 
haraſſed by this ſpecies of action, in which the jury might give 
vindictive damages. 

There is likewiie another point made, namely, that the peti- 
tioning creditors (being more than three in number) have not 
proved a debt to ſuch an amount as the ſtatute requires; not having 
in the whole proved a debt to the amount of 200/7.; though one 
of them has proved a debt to the amount of 16:/. The words 
of the ſtatute of 5 Ges. 2. c. 30. are, „ that no commillion of 
« bankrupt ſhall be awarded and ĩſſued out againſt any perſon up- 
© on the petition of one or more creditors, unleſs the ſingle debt 
« of the creditor do amount to 100/. or upwards, or unleſs the 
« debt of two creditors ſo petitioning as aforeſaid ſhall amount to 
* 150/, or upwards; or unlets the debt of three or more credi- 
* tors, ſo petitioning, ſha!l amount to 200. or upwards.” Now 
had the commiſſion ſtood upon the petition of that one only 
whoſe debt amounted to 161/., it would clearly have been good: 
but as they have choſen to take it out in the name of more, the 
queſtion is, whether they have not laid themſelves under the 
neceſſity of complying with the words of the ſtatute, which in 

4 ſuch 
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1786. ſuch caſe requires the debt proved to be 2007. This might per. 
— haps deſerve ſome conſideration: but however we give no opinion 
— upon it, as we are clear againſt the plaintiffs on the other point. 


Mittzs. Therefore on the whole the judgment muſt be for the defend. 


ant. | 
Poſtea to be delivered to the defendant, 

Pridey . The IR Is Society againſt NEEDHAM, 

ov. 24th. 
Under a DEBT on bond for 30001. The defendant craved cher of | 
—.— wy the condition of the bond, which, [after reciting that the 
2 3 us ſaid ſociety had, by their letter of attorney dated the 16th Ju 
was ap- 1755, appointed one Henry Hamilton their general or chief agent, 
pointed ge- 


neral agent Or oſſicer and receiver of all and ſingular their rents in the (ai 
of C. the | 
1 letter of attorney, and the ſchedule, or rental thereunder written, 


his rents, mentioned; and alſo that by certain articles of agreement, of the 
and the ma- 4 | . 
nager of his ſame date with the letter of attorney, made between the ſaid ſo- 


— ciety of the one part, and the ſaid H. Hamilton of the other part, 


over to C. he the ſaid H. Hamilton had covenanted and agreed with the ail 
all rents F g : 
which he ſociety to receive the ſaid rents, and thereout to make the ſeveral 


ſhould re- | . 
ceive, as olſp Payments, and to render ſuch account thereof from time to time, 


the encreaſe and to anſwer and pay the reſidue of ſuch rents to the ſaid ſociety 
went, 2 in ſuch manner as in and by the ſaid articles is appointed, ] was, 


es, e that the ſaid H. Hamilton, his heirs, executors, and adminiſtrators, 


, : ſhould from time to time, and at all times thereafter, well and 
aniwerabie truly pay, execute, and keep, all and every the covenants, articles, 
— payments, c. which on his and their part ought to be obſerved, 
1 performed, paid, &c. contained in the ſaid deed of covenants, and 
leaſes, alſo ſhould from time to time obſerve, obey, perform, fulfil, and 
2 keep, all ſuch further lawful, and reaſonable directions, orders, or 
over by him. inſtructions, as ſhould be given him by the ſaid ſociety in writing 
under their hands, Sc. He then pleaded that the ſaid deed of 
covenants was made on 16th Fuly 1755, between the ſaid ſociety 

of the one part, and the ſaid Henry Hamilton of the other part, 

whereby, after reciting that the ſaid ſociety had appointed the ſaid 

Hamilton to be their general or chief agent, and alſo receiver of their 

rents, and during their pleaſure to manage and inſpect, overſee, take 

care of, and regulate, the whole affairs, concerns, and intereſt, of the 

ſaid ſociety in the ſaid kingdom of Ireland, and had promiſed and 

agreed to pay him 350/, per annum, ſo long as he ſhould be con- 

14 tinued 
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tinued and employed by them, he the ſaid Henry Hamilton cove- 
nanted that he ſhould and would, for and during ſo long time 
as he ſhould continue agent and receiver of the ſaid rents, duly and 
truly, to the utmoſt of his power, collect and receive the ſame rents, 
and thereout pay ycarly the ſeveral ſums therein mentioned; and 
further, that he the ſaid Henry Hamilton ſhould remit by a good 
and folvent bill, or by good and ſolvent bills of exchange, or other- 
wiſe, to the ſaid ſoci-ty, or ſhould anſwer, pay, and diſcharge to 
them or their order or direction, in ſuch manner as they ſhould 
think fit, from time to time, by letter or otherwiſe, ſignified by 
their order by their clerk or ſecretary, or any other perſon or per- 
ſons by them authorized, the whole rents mentioned and contain- 
ed in the ſaid ſchedule or rent roll, as e the increaſe and im- 
provements that might or ſhould thereafter be made Here by or 
upon any new contracts or renewals of the then leajes, duly and 
punctually at the end of every fix months next after ſuch rents 
ſhould become due. The defendant then pleaded the death of 
Henry Hamilton on the firſt day of Zune 1785, &c.z performance 
and ſatisfaction by the ſaid Henry Hamilton in his life-time, and 
by the executors ſince that time, of all the covenants, payments, 
&c, contained in the ſaid deed of covenant; and that the ſaid 
Henry Hamilton in his life-time, and his executors afterwards, 
had from time to time obſerved, obeyed, performed, fulfilled, and 
kept all ſuch further lawful and reaſonable directions, orders, or 
inſtructions, as were given to the ſaid Henry Hamilton in his life- 
time by the ſaid ſociety in writing under their hands, according 
to the form and effect of the condition of the ſaid writing 
obligatory. 

Replication (proteſting that the ſaid Henry Hamilton in his life- 
time did not well and truly pay, execute, and keep, nor had his ex- 
ecutors, &c. ſince his death well and truly paid, executed, and 
kept, all or any of the covenants, payments, &c. in the ſaid deed 
of covenants ſpecified; proteſting alſo that the ſaid Henry Hamil- 
ten did not in his life-time obſerve, &c. nor had his executors, &c. 
fince his death obſerved, obeyed, performed, or kept ſuch further 


lawful and reaſonable direction, &c. given to the ſaid Henry Ha- 


milton in his life-time, by the ſaid ſociety in writing, under their 
hands, &c.) that after the making of the faid writing obligatory, 
and in the life-time of the ſaid H. Hamilton, and before the ex- 
hibiting of the bill of the ſaid ſociety, ts wit, on the firſt day of 
June 1783, a large ſum of money, to wit, the ſum of 18641 17 5. 
119, became due and payable to the ſaid ſociety, and was actually 

Vol. I. PaxT II. K k received 
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received by the ſaid H. Hamilton for the rents, encreaſe and 1%. 
Pro ve menus of the ſaid late, in the ſaid condition and deed meu. 
tioned, yet that the ſaid II. Hamilton in his life-time did no- 
pay, nor had his heirs, executors or adminiſtrators ſince his death. 
paid, to the ſaid ſociety the ſaid ſum of 1864 /. 175. 114, g 
any part thereof, &c. 

To this replication there was a general demurrer, and joinder 
in demurrer. 

Rufſel, in ſupport of the demurrer, contended that this repli 
eation was bad in point of law; becauſe it attempts to put in iſſue 
more than the covenant, on which the breach is aſſigned, com- 
prehends : And 29 ifſue can be taken upon it under which the 
plaintiffs may not give in evidence the receipt and non-payment 
of money by Hamilton, to which the covenant, for the perform- 
ance of which the defendant is bound, does not extend. For 
the replication is, that Hamilton had received for the rents, mncreeſs 
and improvements of the ſaid eftate : whereas the covenant is ſor 
the payment of particular rents ſpecified in a ſchedule, and th: 
encreafe and improvements heres, that is, of thoſe rents. I. 
provements of the eftate is a more comprehenſive term than in; 
provements of rents, and extends to any thing that makes the 
eſtate more productive, whether by way of rent or otherwiſ:: 
And the Replication is framed in ſuch a manner as to take in the 
caſe in diſpute between the parties, namely Auer paid for the n- 
neal of leaſes, and received by Hamilton in his life-time, to 
which the covenant does not extend. And in the caſe of a ſurety 
the court will not extend a covenant beyond the ſtrict letter. Ils 
is the queſtion which 1s intended to be fairly tried by the partics. 

But the replication © hkewiſe bad on another ground, It i 
for non-payment generally, and it does not ſtate that the ſociety 
had made an order or direction for the payment of the money: 
whereas by the covenant Hamiltan was to remit by a good bill, or 
pay to them or their order or direction, in ſuch manner as the; 
ſhould think fit by letter or otherwiſe ſignified, the whole rents 
mentioned in the ſchedule or rent roll. The replication there- 
fore ſhould have alleged that tue ſociety had made an order for 
the payment of a particular ſum, and that Hamilton had not 


paid 1t. 
Baldzvin contra. It is admitted by the pleadings that the ſum 
of 18641. is due to the ſociety for ſo much money received by 


Hamilton, and not paid over by him. And if only ſixp-nce of 
that 


me 
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hat ſum be due for the rents, the plaintiffs are entitled to judg- 
ment in this caſe. 

But upon the general queſtion, he contended that the word 
« jmprovements” included * improvements of the eſtate,” and 
ought not to be confined to the © improvements of the rents.” 
For Hamilton was appointed the general agent to the Society, in 
which character he was to receive fits as well as rents ; and he 
' was bound to pay over every thing which he received in the 
character of their agent. But even if in ſtrictneſs the“ improve- 
ments” only relate to © rents, * fines” muſt be conſidered as 
improvements of the rents.“ 

Ruſſel in reply. The iſſue which muſt have been taken on this 
replication would have been, that Hamilton had paid all the mo- 
ney © which he had received for the rents, improvements, and 
« encreaſe of the ale: under which the plaintiffs could have 
given evidence of any thing received which made the eſtate more 
productive. The defendant therefore was obliged to demur to 
the replication, and to deny that, in point of law, the improve- 
ments could be extended to “ improvements of the eſtate,” As 
this is the caſe of a ſurety, the court will not extend the con- 
dition beyond the ſtrict letter of it. 

ASHHURST, J. It ſeems to me that the condition of the bond 
extends to all ſums which Hamilton received as the general agent 
of the ſociety, After reciting that he had been appointed the 
general or chief agent and receiver of the rents, it proceeds to 
ſtate that he ſhould remit by good and ſolvent bills the whole 
rents, as alſo the encreaſe and improvements that ſhould be made 
thereof upon any new contracts or renewa!s of the leaſes, Now a 
fine is certainly an encreaſe and improvement on a new contract. 
It was undoubtedly the object of this contract that Hamilton 
ſhould pay over all ſums of money which he ſhould receive as 
general agent and receiver of this ſociety. This was received 
by him as ſuch on the renewal; and is both within the ſpirit 
and letter of the condition. | | 

BULLER, J. The laſt objection made by the defendant's coun- 
{el is, that the replication has not alleged that the ſociety made 
any order for remitting the ſums which Hamilton had reccived: 
But it need not; for the covenant is, © that Hamilton ſhould re- 
* mit to the ſaid ſociety by good and ſolvent bills of exchange, 
* &r otherwiſe, or ſhould anſwer, pay, and diſcharge, to their order 
* or direction in ſuch manner as they ſhould think fit, by letter or 
* otherwiſe ſignified,” &c, If they had given any ſpecial direc- 
tion, that ſhould have been ſhewn on the part of the defendant. 
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Then as to that part of this demand which was received for 
ce ſines;ꝰ the anſwer is, that it does not ſo appear upon the record. 
There would have been no difficulty, if the defendant had joined 
iſſue on the replication 3 for though the expreſſions ar- varied, 
they are the ſame in ſubſtance: and if it had been n: cefiary, on 
iſlue joined, the court would have rejected the word * gate. 
The next point is as to the quantum for which upon 
contract the defendant as ſurety is anſwerable. The be tate; 
that Hamilton was appointed the general agent and recciver of 
all the rents; he was not only to receive the reuts, but to manage 
the whole affairs, concerns, and intereſt of the ſociety. And! 
cannot put a conſtruction en this bond of indemnity, without 
ſaying it extends to this very caſe; for it goes on to (ay, that 
Hamilton is to remit the rents, as 4% the encreaſe and improve 
ments upon any new contracts or renewals; and a fine is an im- 
provement on a renewal. 
Therefore on all the grounds the defendant is liable, 
Judgment for the plaintiff, 


EDpWARDS again} Roux k R and WIr. 


ON #ft inventus having been returned, to a writ ſued out 

againſt both the defendants, as to the huſband, the defcnd- 
ant's wife was arreſted; and ſhe afterwards obtaincd a rule to 
ſhew cauſe why ſhe ſhould not be diſcharged. 

Mingay now ſhewed cauſe, and obſerved that, as the huſband 
could not be found, this was the only remedy which the plaintiff 
had. And that the defendant's wife had little reaſon to make 
this application, ſince the ſuit had been inſtituted to recover a 
debt due from her before her marriage. 

Shepherd, in ſupport of the rule, contended that the wiſe 
could not be arreſted without the huſband, Crs. Fac. 445. 5 
115. 6 Med. 17. As to the caſe of Pearſon v. Mary Meador (a, 
the court refuſed to diſcharge the defendant on common bai, 
becauſe ſhe had impoſed on the plaintiſf; and it was even doubt- 
ful whether ſhe was a feme- covert or not. But in the preſent 
caſe there is no doubt of the coverture of the defendant ; and ſhe 
is cven ſued as a feme-covert. 


(a) 2 Bi. Rep. 503. 
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AsHHuRST, J. Therc are many authorities in favour of this 1786. 
application, and none againſt it. And the caſes go with the - 
reaſon of the thing. | _— 7 55 

Tor a ſeme- covert has no property of her own ; and if it were Ex- 
pernutted to arreſt her, ſhe might be impriſoned for life. 


Per Curiam, Rule abſolute, 


K1iyc and Others, Executors of STEVENSON againſt Sud, 
Now. 25th, 
THrom. 


The SAME again} M*LIiNNAN. 
won SEES of a bill of exchange, exccutors, &'c. againſt Where a 


the acceptor. bill of _ 

The declaration ſtated that one Brand, on the 26th of December OS 
1781, according to the uſage and cuſtom of merchants, made a . and Be 

bill of exchange, directed to the defendant, requiring him to pay — N 
to one A. Thom 1 ool.; that Brand delivered the ſaid bill of ex- —_— x 02 

change to 4. Thom, which bill the defendant afterwards accepted action 


according to the uſage and cuſtom of merchants. That A. Thom — 
indorſed the ſaid bill, by which indorſement he ordered and ap- 
pointed the ſaid ſum of money in the ſaid bill ſpeciſied to be paid 
to the plaintiffs, who were the ſurviving exccutors of S/evenſon, 
m right of the plaintiffs as ſurviving executors as aforeſaid, and 
then and there delivered the ſaid bill ſo indorſed to the plaintifls, 
of which indorſement the defendant afterwards had notice; by 
means whereof, and according to the ſaid uſage and cuſtom of mer- 
chants, the defendant became liable to pay to the plaintiffs as ſur- 
viving executors, Ce, and being fo liable he undertook and 
promiſed the plaintiſſs as ſurviving executors to pay them, Cc. 

zd Count. Money had and received by the deſendant to the 
ale of the plaintiffs as executors. 3d. On an account ſtated 
with the plaintiffs as exccutors, 

To this declaration there was a ſpecial demurrer that the 
ſaid plaintiffs have above, in the firſt count of the ſaid declaration, 
declared againſt the defendant upon a promiſe and undertaking 
alleged to have been made to the plaintiſſs as ſurviving executors 
of the {aid R. Sbevenſan, whercas it appears that the promiſe by 
them, ſtated in the ſaid firſt count of the ſaid declaration, could 
not by law be made to them as ſuch executors as aforeſaid, but 
Was made (if at all) to them in their cum right, and not as ſuch 

K k 3 EXCCULGT'S ; 
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executors; and that the ſaid firſt count ef the ſaid declaration ls 
inconſiſtent with, and cannot by law be joined together with, the 
ſaid ſeveral other counts thereof, Ss. 

Gibbs, in ſupport of the demurrer, admitted that the mere 
naming the plaintifts as exccutors is ſurpluſage, when che fu; 
is in their own right (a). But here they have pone farther; 
they have ſtated the promiſe to have been made to them as c 
eutors; and there muſt be a ſuſſicient conlideration laid to ſyn. 
port a promile to them in the capacity of executors ; becauſe it 
brings different conſequences after it, and they are entitled ty 


.greater privileges. 


The conſideration is the indorſement of a bill to them ac eee 
eut;rs, made after the death of their teſtator by the payee of the 
bill, who may have been a debtor of the teltator. Then, as be— 
tween the plaintiffs and the payee, who indorſed the bill to 
them, the payee was liable to them as executors ſor the debt due 
to the teſtator. They took this negotiable ſecurity from him; 
but a bill of exchange is not a ſatisfaction of a debt, uuleſs it be 
duly paid. When payment was refuſed, they might have re- 
ſorted to the defendant upon the original debt due to them as 
executors, and have declared accordingly, But if they chooſ 
to purſue their remedy on the bill, they muſt proceed in thei 
own right, even againſt the perſon from whom they took it 
(though that is not the preſent caſe); for they deſert, at leaf 
ſor the preſent, the original debt due to them as executors, and 
reſort to the promiſe raiſed by the law to them in their own 
right as indorſees of a bill of exchange. But this is not a caſe 
between the plaintiffs and the perſon from whom they took the 
bill. Perhaps it might be ſaid as between them, that the one 
knew in what capacity he received, and the other on what ac- 
count he paid it; and fo the promiſe might actually have been 
made as ſtated in the declaration. But this is an action again!: 
the acceptor, and the declaration ſtates the conſideration of thc 
promiſe to the plaintiffs as executors, namely, his liability to 
pay the bill to them as executors. Now that liability averred 
in the declaration is a falſe concluſion of law; for by reaſon ol 
the premiſes therein contained, and by force of the uſage, Cc. 
he is not liable to pay the bill to them as executors, but in their 
own right. The foundation of this action is the uſage and cuſ- 
tom of merchants, which has made ſuch ſecurities negot.able for 


(a) 1 Yer, 119. 
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the convenience of commerce, and gives to the bill-holder (be- 
ing a legal indorſce) a right of action againſt the acceptor, 
drawer, or any of the indorſers. But that cuſtom does not au- 
thoriſe a perſon either to take or ps a bill of this ſort in a parti- 
cular character, and confine his right of action in one caſe, and 
lis liability in the other, to that character; except perhaps in 
me ſingle caſe of an indorſee dying with the bill in his poſſeſſion, 
But if an executor may take, he may paſs, theſe ſecurities, as ex- 
ecutor; he may pay his own debts by indorſing bills as executor; 
and the effects of the teſtator may be ultimately taken in execu- 
tion by thoſe who were never either his creditors in his life-time, 
or creditors on his eſtate after his death. The uſage of mer- 
chants will not ſupport this declaration. 

Shepherd, contra, was ſtopped by the Court. 

AsHnuRsST, J. There is no doubt but that this action may 
be ſupported. It muſt be taken for granted that the indorſer 
was indebted to the teſtator, and to the plaintiffs, as exccutors, 
and ſo he might indorſe to the plaintiffs, as ſuch executors. 
Then they held the bill, as executors, and, upon the acceptor's re- 
ſuling to pay it, they may declare upon the right in which they 
bald it, No caſe has been cited to ſhew that this cannot be ſup- 
ported: and the acceptor is not in a worſe ſituation than he 
would have been, if the plaintiffs had declared againſt him in 
their own right. They have only declared according to the 
truth of the caſe. 

BuLLER, J. It is clear that a plaintiff cannot join two counts, 
one on a debt to himſelf, and another to him in the character of 
executor, Then, have the plaintiffs done it in this caſe? The 
only queſtion is, whether the ſum, when recovered, will be con- 
ſidered as aſſets of the teſtator : if ſo, that is all the court look 
to; and here it certainly would. There can be no ſuch incon- 
venience, as has been ſuggeſted, from the executors indorſing the 
bill; for it is immaterial whether they indorſe it as executors or 
not. If they indorſe it at all, they are liable perſonally, and not 
as executors; for their indorſement would not give an action 


againſt the effects of the teſtator. 
Judgment for the plaintiffs (a). 


(a) Vide Betts, Executor, v. Mitchell, xo Mod. 315. 
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Suturday, The Kinc again The Inhabitants of SKL ay 
New. 25th, * : 

Hiring and nia juitices by an order removed Elizabeth, the wife of 
ſervice from William Ware, from Beadlam to Skiplam, in the North 


the day atter < 
0/4 Mar. Riding of Yori/hire. On appcal the Seſſions confirmed that or. 


I LP der, and ſtated the following caſe : 
_ i That it appeared that William Ware, the huſband of the 
followwingis pauper, at Ola Aartinmas 1777, being then unmarried, hired 
1 himſelf for a year to one J. Richardſon of Shiplam, and actually 
tlement. ſerved the ſaid 7. Richardſon for a year at Skiplam, purſuant to 
ſuch hiring. That the ſaid William Mare on the next day after 
Old Martinmas-day, to wit, on the 23d of November 1778, be. 
ing then alſo unmarried, hired himſelf to one Richard Barker 
of Nawton, to ſerve him from thenceforth until the Old Mar. 
tinmas-day following; and that he did accordingly enter into 
the ſervice of the ſaid R. Barker a few days after ſuch hiring, 
and continued to ſerve him in Nawton aforeſaid, purſuant there. 
unto, until the Old Martinmas-day following, on which day 
about twelve o'clock at noon he received his full wages, and left 
his maſter's houſe in the evening of the ſame day. 
Fearnley ſhewed cauſe againſt a rule which had been ob ained 
to ſhew cauſe why the order of Seſſions ſhould not be quaſhed, 
Chambre, in ſupport of it, cited R. v. Naveſteck, Burr. S. C. 
719. Bott. 386. and R. v. Syder/ione cum Bermer, Cald. 19. 
A5HHuURST, J. It is much to be lamented that there is fo 
much conſuſion in ſettlement caſes; therefore whatever the 
lateſt determinations may be, they ought to be adhered to. 
Now the laſt cafe, namely, that of the King and Syderſtone, ſeems 
to correſpond with the preſent in every point. Before that, a 
diſtinction had been made, as where the hiring and ſervice had 
been expreſsly found to be for a year according to the cuſtom of 
the country. ut in the laſt caſe no ſuch diſtinction was taken; 
ſo here there is no cuſtom ſtated 3; and * until“ muſt be taken 
to be inclyſrve. Therefore there was a hiring and ſervice for a 
year; for the pauper's huſband entered into the ſervice the firſt 
day of one year, and ſerved till the firſt inſtant of the next. 
Bur1.ts, J. The only queſtion is, whether Martinmas-day is 
to be taken irc/y/rve or excl. The pauper's huſband was hired 


the 
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the day after Martinmas-day, to ſerve u the Martinmas-day fol- 1786. 
lowing. From the moment of the hiring he became the ſervant - 

of his maſter, and continued in the ſervice 2 Michae/mas-day. L = * 
Then does the word l include the day? The former caſes have SIT Tau. 
decided that it does. And if it only inelude a part of the day, 


43 there is no fraction of a day, the ſervice would be complete. 


Rule abſolute, for quaſhing both the Orders. 


— — —ñkʒ —V 


Dor, on the Demiſe of SELBRB V, againſt ALS To x, — 
Bart. 09. 


THE leſſor of the plainti® had brought an ejectment in the Rule for the 


Court of Exchequer in the year 1784 to recover the poſ- — — 
ſeſhon of the ſame premiſes, for which che preſent action was give ſecuri- 
brought, but had abandoned his ſuit when it came on to be 1 —— 
tried. ment de- 

pending, 

A rule had been obtained calling on the leſſor of the plaintiff refuſed. 
to ſhew cauſe why the proceedings in this action ſhould not be 
ſtaid till he gave ſecurity for the coſts, in caſe he was non-ſuited, 
or a verdict was given againſt him. This rule was founded on 
an afhdavit, which ſtated that, in the former ejectment, the 
Court of Exchequer had obliged the leflor of the plaintiff to give 
ſecurity tor the coſts of that action. 

Erſkine now ſhewed cauſe, and relied on there being no in- 
ſtance in which a ſimilar rule had been made. And (tated that 
the reaſon why the Court of Exchequer had compelled the leſſor 
of the plaintiff to give ſecurity was, becauſe it was ſtated to them 
that he could not be found. 

Baldwin in ſupport of the rule, 

Bullen, J. This application is not warranted by any autho- 
rity. The caſe in the Court of Exchequer does not apply here. 
There are only three inſtances in which the Court will interfere 
on behalf of a defendant, to oblige the plaintiff to give ſecurity 
for coſts. The firſt is, when an infant ſues, the Court will 
oblige the prochein amy, or guardian, or attorney, to give ſecurity 
for the coſts; 2dly, when the plaintiff reſides abroad (a), in 


which caſe the Court will itay the proceedings till ſecurity is 


( Arte 267. 362, 
given 
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1786. given ſor the coſt: and 3dly, where there has been a former 
— — eijectment (a); but there the rule is to ſtay the Proceedings in 
Dor, the ſecond ejectment, till the coſts of the former are paid, and 


againſt 
Ars rex. not till ſecurity is given for the colts of the ſecond. $9 that 


cven the form of the preſent application is wrong. But it is not 
ſtated that the coſts of the cjectment in the Court of Exchequer 


have not been paid. 
Rule diſcharged, 


a fa) This rule is extended to other actions than ejzeAiment, Vide 2 vol. 511. 
Weſton v. Withers. 


—O Þcr ²˙ ! KK 


Tueſday, KING againſt PipPETT, 
Nov. 28th. 


t 98 a rule to ſhew cauſe why judgment ſhould not be en- 


—7 — tered as in caſe of a nonſuit, it appeared that the iſſue had 


ſuit cannot been joined in Hilary term laſt, and the plaintiff had carried 


be entered L 
on the down the record to trial at the Leut aſſizes for Devon, where 


— the plaintiff was nonſuited, which nonſuit was afterwards ſet 
to carry the aſide by the Court on a point of law (a). The ground of this 


down to motion was, that the plaintiff had neglected to proceed to trial 


— 0nrhy at the Summer Aſſizes, which it was now contended he was not 
ant might obliged to do, having complied with the ſtatute (5) by liaving 
—— carried the record down to trial once; and that the defendant 


by proviſo. might, if he had pleaſed, have carried it down by proviſo (c). 


The Court were of that opinion, and 
Diſcharged the Rule (4), 


Gibbs in ſupport of the rule. 


Lanwrence, contra. 


(a) Ante 235. 

(5) 14 Geo. 2. c. 17. 

(e) Vid. Mewburn v. Langley, poſt. 3 vol. 1 S. P. and Porzelius ve Madd:chs 
1 H. Bl. Rep. C. B. 101. S. P. 

(4) No judgment as in caſe of a nonfuit in replevin. Jones v. Concarror, ff 
3 vil. 661. and Epgleton v. Smart. 1 Bl. Rep. 375. But judgment as in caſe of a 
nonſuit may be given in a traverſe of a return to a mandamus. R. v. The Mayer, Ta 


of Soford. fai, 4vol Bs bidet, £=rh A. 3,5 


„%% ALTHOUGH 


IN THE TwENTY-SEVENTH YEAR or GEORGE III. 


* * ALTHOUGH the Ae caſe does not come within the 
hae of our original deſign, which was only that of reporting the 
determinations of the court of King's Bench, yet as it is of great 
importance and conſiderable expeAation, and as we have been Ho- 
ure with an authentic copy of the reaſons for reverſ, ing the 
judgment of the court F Exchequer, and favoured with moſt of 
the other original papers relating ie the cauſe, we truſt it will not 
be unacceptable, 


SUTTON again} Touns TONE. 


(to wit. the now King, cometh before the barons of this 
exchequer on the twenty-third day of January, in this ſame 
term, by Joſpua Peart, his attorney, and complains by bill againſt 
Gerrge Fohnſtone eſquire, preſent here in court the ſame day, of a 
plea of treſpaſs upon the caſe; FOR THAT WHEREAS, on 
the 16th of April 1786, and long before, and afterwards, there 
were open war and hoſtilities between our Sovereign Lord George 
the Third, now king of Great Britain, c. and the French King, 
his moſt Catholic Majeſty, and the States General of the United 
Provinces: and whereas, during ſuch war and hoſtilities, and 
before the committing of the ſeveral grievances herein-after- 
mentioned, (that 1s to ſay,) on the ſaid 16th of April 1781, a 
ſquadron of ſhips and veſſels of war, of and belonging to our ſaid 
Sovereign Lord the King, had been ſent out and employed under 
the command of the ſaid George, as commander in chief of the 
ſaid ſquadron, upon a particular ſervice, and expedition, againſt 
his ſaid majeſty's enemies z and the ſaid ſquadron, under the com- 
mand of the ſaid George, had proceeded in the courſe of ſuch ſer- 
vice and expedition to Port Praya Bay, otherwiſe Port Praya Road, 
in the iſland of Saint Fago, in foreign parts : and alſo whercas the 
ſaid Zvelyn before and on the ſaid 16th April 1781 was captain 
and commander of one of his ſaid Majeſty's ſhips of war, called 
the Je, being one of the ſaid ſquadron, and, as ſuch, under the 
command of the ſaid George, as commander in chief of the ſaid 
ſquadron, and which aid ſhip, called the J, was alſo in the 
faid ſquadron in the ſaid ſervice and expedition, of the ſaid Port 
Praya Bay, otherwiſe Port Praya Road, in the ſaid ifland of St. 
Jago: and whereas, before the committing of the {aid ſeveral 
grievances hereinaſter-mentioned, and whilſt the ſaid ſquadron 

under 
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under the command of the ſaid George, as commander in chief 


=—— thereof, was in the ſaid Por! Praya Bay, otherwiſe Port Praya 


SuTToN 
egainff 
Jouns 
STONE. 


Road, to wit, on the ſaid 16th April 1781, the ſaid ſquadryy 
was attacked in an hoſtile manner by a ſquadron of {hips and 
veſſels of war of great force, belonging to the French King, un. 
der the command of Monheur Sufrein, as commander in chief of 
the ſaid French ſquadron, in conſequence of which an action o- 
engagement then and there took place between his ſaid Majeſty's 
ſquadron, under the command of the ſaid George, as commander 
in chief of the ſame ſquadron, and the ſaid ſquadron belonging 
to the French King, under ihe command of the ſaid Monſieur 
Sufrein ; and in which action or engagement the ſaid ſhip called 
the Ve was greatly damaged : And whereas alſo the ſaid ſqua- 
dron belonging to the French King, under the command of the 
ſaid Monſieur Suffrein, after ſuch action or engagement on the 
ſame 16th of April 1781, ſailed away fromand left his ſaid majelty'; 
ſquadron, under the command of the ſaid George, in the {aid 
bay or road; and the commanders of the faid ſhips and vel- 
ſels of his faid Majeſty's ſquadron were thercupon ordered 
by the ſaid George, as commander in chief of the ſaid ſqus- 
dron, to cut or flip their cables, and put to ſea after ihe 
ſaid ſquadron belonging to the French King, under the com. 
mand of the ſaid Monſieur Sein; and whereas the ſaid ſqua- 
dron under the command of the ſaid George, did afterwards ou 
the ſame day and year laſt aforeſaid put to ſea after the ſaid ſqua- 
dron belonging to the French King; and the ſaid George as ſuch 
commander in chief as aforeſaid then and there, by ſignal for that 
purpoſe, cauſed the ſaid ſquadron under his command to be form- 
ed in line of battle, and bore down with his faid ſquadron un- 
der his command upon the ſaid enemy about ſun-ſct of the ſame 
16th April 1781, in order to engage the ſaid enemy, but no 
further engagement between the ſaid ſquadrons took place; and 
the ſaid ſquadron, under the command of the ſaid George, return- 
ed to Port Praya Bay, otherwiſe Port Praya Road aforeſaid. And 
although he the ſaid Evelyn, during the whole of the ſaid engage- 
ment with the ſaid French ſquadron, and the ſaid purſuit, and bearing 
down upon the faid French ſquadron, as aforeſaid, and during the 
whole of the ſaid 16th April 178 1, bchaved and conducted him- 
ſelf as a gallant, good, loyal, obedient, and faithful captain and 


commander of the ſaid ſhip of war called the %, and did his 


duty, as ſuch, to the beſt of his power, ſkill, and ability, and the 


tate and condition of the ſaid ſhip the t, and was never guilty 
| 0. 
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of delaying and diſcouraging the public ſervice on the 16th April 
, or at any other time, nor of wilfully or willingly diſobeying 
mern orders or public ſignals of the ſaid George in any re- 
pelt, nor of wiltully and improperly falling a- ſtern, and not keep- 
g up in the line of battle, according to the ſignal then abroad, 
aſter the Je had joined the ſquadron, and cleared the wreck of 
the ſore-top-maſt, when he the ſaid George bore down upon the 
enemy about ſun-iet of the ſaid 16th April 1781, nor of any other 
neglect, diſobedience, miſconduct, or miſbehaviour, as captain 
of the ſaid ſhip called the %,; yet the ſaid George, well know- 
ing the premiſes, but maliciouſly, injuriouſly, and wrongfully, 
contriving, and intending, to hurt the ſaid Evelyn in his good 
name, fame, character, and reputation, as a captain and com- 
mander of a ſhip of war in his majeſty's ſervice, and to cauſe 
him to be ſuſpected of cowardice, treachery, diſloyalty, diſobedi- 
ence of orders, neglect, and miſconduct, and to bring him into 
great diſgrace, infamy and contempt, with all his Majeſty's ſub- 
jects, and to deprive him of his rank and ſtation of captain and 
commander of the ſaid ſhip called the , and of the profits, ad- 
vantages, and emoluments, thereto belonging; and to ſubject 
him, the ſaid Evelyn, to the pains and penalties by the laws and 
ſtatutes of this realm inflicted upon captains and commanders of 
ſhips of war guilty of cowardice, diſobedience of orders, neglect, 
miſconduQt, and other the crimes aforeſaid, and to put him the 
ſaid Evelyn to great labour and trouble of body and mind, and to 
great charges and expences of his money, and to imporeriſh and 
ruin him the ſaid Evelyn ; he, the ſaid George, ſo being ſuch com- 
mander in chief as aforeſaid, afterwards, to wit, on the 22d April 
1781 aforeſaid, at Port Praya Bay, otherwiſe Port Praya Road 
aforeſaid, to wit, at London aforeſaid, in the pariſh of Saint Mary 
le Bow, in the ward of Cheap, falſely and malicioufly, and without 
any reaſonable or probable cauſe, charged and accuſed the ſaid Eve- 
hu with having, on the ſaid 16th April 1781, on the occaſions 
and ſervice aforeſaid, committed the crimes and offences hereafter 
next mentioned, (that is to ſay,) diſebedience of his the ſaid Gearge's 
verbal orders, and public fignals, in not cutting his, the ſaid Evelyn's 
cables, (meaning the cables of the ſaid ſhip the Y,) and putting 
to ſea after the enemy, (meaning the ſaid French ſquadron,) as he, 
the ſaid George, had directed; and for falling a-flern aſter he the 
faid Evelyn had joined the ſquadron, (meaning the ſaid ſquadron 
under the command of the ſaid George as aforeſaid) ; and not keeps 
ing up in the line of battle, after he, the ſaid Evelyn, had cleared 
| the 
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the wreck of the fore-top-maſt, when he, the ſaid George, made 
the ſignal for the line of battle a-breaſt, and bore down on the 
enemy (meaning the ſaid French ſquadron) at ſun-ſct; by which 
diſobedience and neglect, as the ſaid George charged and alleged, 
the enemy (meaning the ſaid French ſquadron) were enabled tg 
take their diſabled ſhips in tow, to lead the ſquadron under the 
command of the ſaid George far to leeward of the iſland, (meaning 
the iſland of Saint Jago, ) to draw matters on in ſuch a train, that i: 
became impoſſible to engage them (meaning the ſaid French ſqua. 
dron) with the whole force of the ſaid ſquadron under the com 


mand of the ſaid George before the cloſe of day, and in caſe of 


following the enemy (meaning the ſaid French ſquadron) until the 

morning, or attacking them in the night, the ſaid George muſt 

have given up all hopes of ever rejoining the tranſports and EA. 

India ſhips under the ſaid Gezrge's convoy, whereby an opportu- 

nity was loſt of improving the victory, the ſaid ſquadron, under 

the command of the ſaid George, had obtained: and the ſaid Georg, 

as ſuch commander in chief as aforeſaid, afterwards, to wit, on 

the ſaid 22d April, in the year aforcſaid, at Port Praya Bay, other. 

wiſe Port Praya Road, to wit, at London aforeſaid, in the pariſh 

and ward aforeſaid, out of his further malice to the ſaid Evelyn, 

did, under colour and pretence of the ſaid ſuppoſed crimes and 

offences, falſely, maliciouſly, wrong fully, and injuricuſly, and wit/out 

any reaſonable or probable cauſe, put, and cauſe to be put, him, the 

ſaid Evelyn, under an arreſt and impriſonment, in order that he, 
the ſaid Evelyn, might be tried by a court- martial for the ſame 

ſuppoſed crimes and offences; and did alſo zwr-ng fully, maliciouſly, 

and injuriouſly, and without any reaſonable or probable cauſe, under 

colour and pretence of the ſaid ſuppoſed crinics and offences, /uſ- 

fend and remove him, the ſaid Evelyn, from his ſaid office, poſt, and 
rank, of captain and commander of the ſaid ſhip the Iſis, until a court 

martial ſhould be held for the trial of the ſaid Evelyn, for the ſame 
ſuppoſed crimes and offences; and maliciouſly, and without any rea- 
ſonable or probable cauſe, ſent, and cauſed to be ſent, him, the ſaid 
Evelyn, ſo being under the ſaid arreſt, impriſonment, and ſuſpen- 
ſion, unto the Eaſt Indies, and from thence to Great Britain, in order 
to be tried by a court martial, for the ſaid. ſuppoſed crimes and 
offences; and maliciouſly, and without any reaſonable or probable 
cauſe, kept, and cauſed him the ſaid Evelyn to be kept, under ſuch 
arreſt, impriſonment, and ſuſpenſion, for a long ſpace of time, to wit, 
from the ſaid 224d April 1781 until the 1 ith December 1783, and 
until 
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nil the time of the trial and acquittal hereafter next mentioned; 
and the ſaid George, out of his further malice towards him, the 
(aid Evelyn, and contriving and intending as aforeſaid, after- 
wards, to wit, on the 1ft December 1783, at London afore- 
(aid, in the pariſh and ward aforeſaid, falſely, malicioufly, and 
with-ut any reaſonable or probable cauſe, cauſed, and procured 
the ſaid Evelyn to be tried by and before a court martial, for that 
purpoſe duly aſſembled, on board his Majeſty's ſhip Princeſs Royal, 
vefore John Montague Eſquire, admiral of the blue ſquadron 
of his majeſty's fleet, &c. and others, for the ſaid ſuppoſed crimes 
and offences, and upon a falſe, malicious, and injurious charge, 
exhibited againſt the ſaid Evelyn, as late commander of his 
majeſty's ſhip Je, by the ſaid George, as late commander in 
chief of his ſaid Majeſty's ſhips and veſſels employed on the ſaid 
ſervice, for delaying and diſcouraging the public ſervice, on which 
he the ſaid Evelyn was ordered on the ſaid 16th April 1781, 
and for diſobeying his the ſaid George's verbal orders, and public 
fgnals, in not cauſing the cable of his Majeſly's ſhip Iſis, then 
under his the ſaid Evelyr's command, 10 be cut or flipped im- 
mediately after his, the ſaid Evelyn's, getting on board in order to 
put to ſea after the enemy, (meaning the ſaid French ſquadron,) 
as he, the ſaid George, had directed, and alſo for falling a-flerr 
and not keeping up the line of battle according to the fignal then 
abroad, after the It had joined the ſquadron, (meaning the ſaid 
ſquadron under the command of the ſaid Ce e,) and cleared the 
wreck of the fore-top-maſt when he, the ſaid George, bore down 
upon the enemy, (meaning the ſaid French ſquadron,) about lun- 
ſet of the ſaid 16th April; at which ſaid trial, the ſaid court mar- 
tial, having heard the witneſſes produced in ſupport of the ſaid 
charge, and by the ſaid Evelyn in his defence, and having keard 
what the ſaid Evelyn had to urge in his defence, and having ma- 
turely and deliberately weighed and conſidered the whole, was 
of opinion that it appeared to them, that the. ſaid « Evelyn did 
not delay or diſcourage the public ſervice, on which be was arder- 
ed, on the ſaid 16th April 17813 That, from the circumſtances 
proved of the condition the s was in, it appearid to the faid 
court martial, that the ſaid Evelyn was juſtifiable in not immelli- 
ately cutting or flipping the cable of the Iſis, after his getting on 


board her on that day; and that, after the wreck of the fore-tope 


malt had been cleared, 7he faid Evelyn did his utmoſt to regain his 
ation in the line of battle; and that the In was in her ſtation about 
luu-ſer of that day; he court did therefore adjudge the ſaid Evelyn to 
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1786. be honourably acquitted of the whole of the ſaid charge, and he wr 


— thercby honourably acquitted accordingty ; by means of which 
RES ſaid falſe, malicious, and wrongful proceedings of the (aid George 
Jenn. he the ſaid Zvelyn not only ſuiler and endured a long and 5 
$TONE» 
ous impriſonment for a long {pace vt time, (to wit,) for the ſpace 
of 2 years, 7 calendar months, and 19 days, but during that 
time bel and was deprived of divers ſums of moncy, amounting in 
the whole to a large ſum, (0 vwit,) 20,000 /. of lawful money of 
Great Britain, which he would ctherwiſe have gained, if he had my 
been ſuſpended and removed by the ſaid George from his rank ang 
p of captain and commander of the ſaid ſhip called the J 
from prizes and captures, which were taken and made from the 
enemy by the ſaid ſhip the J, and the other ſhips of the 
faid ſquadron, under the command of the ſaid George, in the 
courſe of the ſaid ſervice and expedition, and during the ſaid ar. 
reſt and ſuſpenſion of him the ſaid Evelyn, for the time aforeſaid; 
and alſo ſuftered, ſuſtained, and underwent, great hardſſiips, from 
grief, vexation, and anxiety of body and mind, and was thereby 
put to great and heavy charges and expences of his money, 
amounting in the whole to a large ſum of money, (72 vit, ) the 
ſum of 50007. of like lawſul money, in and about the defending 
himſelf againſt the ſaid falſe and malicious charge and accuſation 
of the ſaid George, and the manifeſtation of his innocence in the 
premiſes; and was alſo thereby greatly aggrieved, hurt, and dam- 
nified, in his good name, fame, character, and reputation, 0 wi, 
at London aforeſaid, in the pariſh and ward aforeſaid. 
ad Count. The ſecond count was ſimilar to the firſt, except in this parti- 
cular, that ĩt omitted to allege, as part of the defendant's accuſa- 
tion, the conſequence of the diſobedience of the orders, namely, 
that the enemy were enabled to take their diſabled ſhips in tow, 
Sc. and that an opportunity was loſt of improving the victory 
which the commodore had gained, | 
zu Count. The third count, after reciting the war, the expedition to Port 
Praya, the relative ſituation of the parties, the engagement, the 
order given to all captains to cut or ſlip their cables, and purſue the 
enemy, the putting to ſea after the enemy, the ſignal for the line 
of battle, the bearing down upon the enemy, the returing of the 
ſquadron to Port Praza Bay, proceeded as follows : And whereas the 
ſaid George, as ſuch commander in chief, as aforeſaid, after the ſaid 
16th of April 178 r, and whilſt the ſaid ſquadron remained under 
the command of the ſaid George in foreign parts, as aforeſaid 5 
10 wit 
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wit), at the ſaid Port Praya Bay, otherwiſe Port Praya Read, 
in the iſland of Saint Jago, as aforeſaid, {to 4wit ) on the 22d of 
April 1781, charged and accuſed the ſaid Zvelyn of being guilty 
of other miſconduCEt and neglect on the ſaid 16th of April 1781, 
on the occaſions and ſervice aforeſaid, (that is to ſay,) for diſo- 
hedience of the verbal orders of the ſaid George, and of the pub- 
lic ſignals of the ſaid George, in not cutting his cables, (mean- 
ng the cables of the ſaid ſhip , and putting to ſea after the 
enemy, (meaning the ſaid French ſquadron,) as he the ſaid George 
had directed, and for falling a-ſtern after the ſaid Evelyn had 
joined the ſquadron, and not keeping up in the line of battle 
after he the ſaid Zvelyn had cleared the wreck of the fore top- 
maſt, when he the ſaid George made the ſignal for the line of 
battle a-breaſt, and bore down on the enemy, (meaning the ſaid 
French ſquadron, ) at jun- ſet; by which diſobedience and neglect, 
as the ſaid George charged and alleged, the enemy (meaning the 
laid French ſquadron) were enabled to take their difabled ſhip in 
tow, to lead the ſquadron under the command of the ſaid George 
far to leeward of the iſland, (meaning the iſland of Saint Jago, 
to draw matters on in ſuch a train, that it became impoſlible to 
engage them, (meaning the ſaid French ſquadron, ) with the whole 
force of the ſaid ſquadron under the command of the ſaid George 
beſore the clote of day, and in cafe of following the enemy, 
meaning the ſaid French ſquadron,) until the morning, or at- 
ncking them in the night, the ſaid George muſt have given up 
all hopes of ever rejoining the tranſports and Eaſt India ſhips 
under the ſaid Gecrge's convoy, whereby an opportunity was loſt 
of improving the victory the faid ſquadron under the command 
of the ſaid George had obtained ; and upon the ſaid charge did 
then and there put, and cauſe to be put, the ſaid Zvelyn under 
an arreſt and impriſonment, in order to be tried by a court- 
martial for the ſaid laſt- mentioned ſuppoſed miſconduct and ne- 
glect; and upon the ſaid charge did alſo then and there ſuſpend 
and remoye the ſaid Zwvelyn from his place, rank, and ſtation of 
captain and commander of the ſaid ſhip the Ie, until ſuch court- 
martial could be held for the trial of the ſaid Evelyn: And, al- 
thuugh it was the duty of the ſaid George, as ſuch commander in chief 
as aforeſaid, to have holden, or cauſed to have been holden, a court= 
martial for the trial of the ſaid Evelyn, for the ſaid ſuppoſed ne- 
glect and miſconduct of the ſaid Evelyn, when and fo ſoon as he 
reaſonably and conveniently could, after the ſaid charge, arreſt, and ſuſ- 
penſion : And although the ſaid George, as ſuch commander in chic, 
Vor. I, Parr II. LI might 
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ght reaſonably and conveniently, after the ſaid charge, arre , and 2 


f'nfion, have holden, and cauſe to have been holden, a ccufti⁰i,“w]ial {ox 
the trial of the ſaid ue, for the ſaid ſuppoſed neglect and mil. 
conduct, during the ſtay of the ſaid ſquadron under the command of 
the ſaid George at Port Praya Bay, e:herwvifſe Port Þ raya Road, az 
alorclaid, as well as ten after the departure of the ſame ſquadr; 


rem Port Praya Bay; etheraviſe Port Praya Road, aforeſaid, alf uf 


the ſame remained under the command of the ſaid George, in foreign 
parts as aforeſaid, there being, during all ſuch time, a competert 
number of efacers, of and in the ſaid ſquadron under the commans 
of the ſaid George, ts compyje ſuch court. martial: And although 
the ſaid Grrge was, during that time, frequently requeſted by 
the ſaid Evelyn, to hold, and cauſe to be holden, ſuch court 
martial for the trial of the faid Evelyn as aforeſaid, to wit, » 
Londen aforeſaid, in the pariſh and ward aforeſaid: Yet the fad 
Geerge, well knowing the premiſes, but contriving, and wrong- 
fully, injuriouſly, aud maliciouſly, intending to hurt, aggriere, 
vex, oppreſs, injure, aud damnify, the ſaid Evelyn, and to cauſe 
him to be kept under ſuch arreſt and impriſonment, and to be 
ſuſpended and removed from his ſaid rank, ſtation, poſt, and 
office, of captain and commander of the ſaid ſhip the %, for a 
long and unreaſonable ſpace of time; and during ſuch time to de- 
prive the ſaid Evelyn of the benefits, profits, and advantages ap. 
pertaining g to ſuch rank, ſtation, poſt, and oflice, and to in, ure hin 
in his good name, fame, character, and reputation, and to bring 
him into great contempt and infamy among all the oſſicers and 
men of his faid Majeſty's ſquadron, under the command of tlc 
ſaid George as aforefaid z he the ſaid George wilfully, wrongfully, 
and injuriouſly, and contrary to the duty of the ſaid George as ſuch 
commander in chief as aforeſaid, omitted, neglected, and re- 
fuſed to hold, or cauſe to be holden, a court- martial for the trial 
of the ſaid Evelyn as aforeſaid, during the ffay of the ſaid ſqua- 
dron under the command of the ſaid George at Port Praya By. 
otherwiſe Port Praya Road, as aforcſaid, or at any time after the 
departure of the ſame ſquadron from Por! Pray Bay, other- 
wiſe Port Praya Read, as aforcſaid, whilſt the ſame remained 
under the command of the ſaid George in foreign parts as aſorc- 
ſaid; and thereby wilfully, wrongfully, and injuriouſly, kept and 
detained him the ſaid Eſν fo under the ſaid arreſt, impriſon- 
ment, and ſuſpenſion, for a long and unreaſcnable ſpace of time, 
and until the trial and acquittal hercafter mentioned; and the ſaid 
Evelyn ſays, that be the ſaid Evelyn afterwards, (to wit,) m the iſ 

2 ct 
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nf December 1783, to wit, at London aforeſaid, in the pariſh and 1586. . :$ 

wird aforcſaid, was tried by a court-martial, duly aſſembled and ——— 1 
bell in that behalf, for the ſaid ſuppotcd neglect and miſconduct, by aan I 
and was by the ſaid court-martial then and there honourably ac= Joux- 9 
quitted thereof z by means of which ſaid wilful, wrongful, and re Ah i 


iajurious neglect, omithon, and refuſal of the ſaid George, to hold, 288 
or cauſe to be holden, a court-martial for the trial of the ſaid 
Endgu as aforcſaig, in a reaſonable and convenient time as afore- 
ſid, he the ſaid Zwelyn not only ſuſfered and endured a long and 
unreaſonable impriſonment, % during that time Ioyft and was de- 


jrived of divers ſums of money, amounting in the whole to a large 1 | 
ſum, (to wit,) 20,900 J. which he would have gained if he had been 4 | 
tried as aforeſaid in a reaſenable and convenient time after the faid ar- [BY 
rſt and ſuſpenſion, from prizes and captures which were taken and bY 
made from the enemy by the ſaid fhip the Ife, and other ſhips of the ſaid Aj 
{adren, under the command of the faid George, in the courſe of F 10. 
the ſaid ſervice and expedition; and alſo ſuſtered, ſuſtained, and 2 4 
underwent great hardſhips, pain, grief, vexation, and anxiety of v1 
body and mind, and was thereby put to great and heavy charges 1 1 
2nd expences of his money, and was greatly aggrieved, hurt, and 3 


damniſied, in his good name, fame, character, and reputation, to 
wit, at London aforeſaid, in the pariſh and ward aforeſaid, 
The fourth count differed from the third in the ſame manner , count. 
that the ſecond differed from the {irlt, 
To this the defendant pleaded the general iſſue. 
This cauſe was twice tried before the Chief Baron at Guildhall, 
by ſpecial juries; on the former of which the jury found a ver- 
dict for the plaintiff, with 500 J. damages, and on the latter 
they gave 6000 J. 
Afterwards a motion was made in the court of Exchequer, 
in arreſt of judgment, which, after a very elaborate diſcuſſion, 
was reſuſed. And, in the abſence of the Chief Baron, who was 
indiſpoſed, 1 
Hie, Baron, delivered the unanimous opinion of the court: ue 15th, 
In this caſe of Suttan againſt John/oe, it Was been moved to A763. 


22 7 
— 3 


rreſt the judgment, upon objections taken to the firſt and third L f 
counts in the declaration. 9 
Jt is an action on the cafe brought by the plaintiff, cap- 4 
LT 


tain of the Vr ſhip of war, one of the ſquadron under the com- 


mand of the defendant: And the firſt count imputes to the AY 

deſcendant the having maliciouſly, and without probable cauſe, 1 
. * * . . bd 3 

charged the plaintiff with the crimes of diſobedicnce of orders, 5 
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and the delay of the public ſervice in which the ſquadron was en« 


gaged ; and, upon that charge, having put him under arreſt, ſuf. 
pended him from his command, ſent him under arre{t to the aft 
Indies, and from thence to Great Britain, in order to be tricd; 
and having maliciouſly, and without probable cauſe, kept him 
under arreſt till his trial ; and having maliciouſly, and without 
probable cauſe, procured him to be tried by a court-martial, upon 
a falſe, malicious, and injurious charge. 

This being the ground of the action, expreſſed in the fir 
count of the declaration, it is objected, in arreſt of judgment, 
that no action for a malicious proſecution will lie for a ſubordi. 
nate officer againſt the commander of a ſquadron for improper 
conduct while under his command; or, as put by one of the 
counſel, no action lies for a ſubordinate officer againſt his ſuperior 
officer, for an act done in the courfe of difcipline, and under 
powers incident to his ſituation. 

Theſe propoſitions have been ſupported by arguments drawn 
from the analogy the caſe is ſuppoſed to bear to the cafe of judges, 
jurors, and the attorney-general in reſpect of his power to file 
informations ex cio, and from general principles of public 
policy and convenience; and they have been reſted upon thoſe 
grounds, there being no adjudged caſe or other authority in our 
law, that can be made to bear upon the point, ſo as to give it any 
fupport : On the contrary, it was neceſſary to preſs into the ſer- 
vice diſtinctions and refinements, in order to take the cafe out of 
the claſs of adjudged caſes bearing very ſtrongly the other way. 
The caſes I allude to are thoſe of Vall and M*Namara(a), 
and Fabrigat and M (b); which being caſes in which 
one ſpecies of action is ſupported againſt military men in com- 
mand, in one inſtance by a ſubordinate officer, in the other by 
a perſon ſubject to the powers incident to the ſituation of thoſe 
military men in command, for acts done by colour of their au- 
thority, or, in the language of one of the propoſitions, under the 
powers incident to their ſituation, it does not readily occur, 
why another ſpecies of action, differing from thoſe in form ra- 
ther than in ſubſtance, ſhould not alſo be ſuſtained. Theſe caſos 
certainly cut up all argument drawn from public policy and con- 
yenience ; becauſe public policy and convenience, if they operate 
at all, muſt operate with ſtrength ſufficient to bar one ſpecies of 
action as much as another. 

(a) Sittings after Micheelmas 1783, at 3F:fminſter, cor. Lord Aſanfiſd. Fido 
50. 336. U) Cop. 163, Tho 
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The court never had a difficulty upon this part of the caſe. 
The principle of the action, which is pretty clearly aſcertained 
in the two caſes of Saville v. Roberts (a), and Jones v. Guynn (b), 
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is general and univerſal. In the caſes alluded to of judges and Joux- 


jurors, it cannot apply, becauſe the law gives faith and credence 
to what they do; and therefore there mult always, in what they 
do, be cauſe for it ; and there never can be any malice in what 
they do. The preſumption of law, that judges and jurors do 
nothing cauſcleſsly and maliciouſſy, does not derogate from the 
univerſality of the principle, “ that where it can be ſhewn that 
one man has cauſeleſsly and maliciouſly accuſed another of a 
crime, or has otherwiſe vexed him by cauſeleſsly and maliciouſly 
exerciſing upon him, to his damage, powers incident to his ſitua- 
tion of ſuperior, the injured party is entitled to redreſs by this ſpe- 
cies of action.? The commander in chief of a ſquadron of ſhips 
of war is in the condition of every other ſubject of this country, 
who, being put in authoriry, has reſponſibility annexed to his 
ſituation. 

The propoſitions, which attempt to eſtabliſh a diſtinction for 
lim, are dangerouſly looſe and indefinite. It is ſaid, ſubordinate 
officers may be brought to a court- martial for improper conduct, 
and that no action lies for any thing done in a courſe of diſcipline, 
or under powers incident to ſituation, If, by improper conduct, be 
meant a breach of the articles ſor the government of the navy; 
if, by a courſe of diſcipline, be meant exaCting that which the diſ- 
cipline of the navy requires; if, by wha? it dene under powers, be 
meant that which is warranted to be done under thoſe powers; it 
will be agreed fimply, for doing any of thoſe acts no action will 
lie; for thoſe are lawful acts in themſelves, and there is nothing 
added to make them unlawful in the particular caſe, But in re- 
ipect of the firſt branch of this propoſition, if it be meant that a 
commander in chief has a privilege to bring a ſubordinate officer 
to a court-martial for an offence which he Fncws him to be in- 
noceut of, under colour of his power, or of the duty of his ſitu- 
ation to bring forward enquiries into the conduct of his officers, 
the propoſition is too monſtrous to be debated. 

Under the ſecond branch of it, it may not be fit, in point of 
diſcipline, that a ſubordinate officer ſhould diſpute the commands 
of his ſuperior, if he were ordered to go to the maſt-head : but 
if the ſuperior were to order him thither, knowing that, from 
{ome bodily infirmity, it was impoſſible he ſhould execute the 

() Cub. Rep. 185. (5) 10 Med. 148. 
13 order, 
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order, and that he mult infallibly break his neck in the at ttemyt, 
ang it were ſo to happen, the diſcipline of the navy would yy 
protect that ſuperior from being guilty of the crime of murd«, 
And one may obſerve in general, in reſpect of what is done un. 
der powers incident to fituations, that there is a wide diltercnge 
between indulging to ſituation a latitude touching the extery 1; 
poser, and touching the abuſe of it. Caſes may be put of u. 
tions ſo critical that the power cught to be unbounded : but! 
is impoſlible to ſtate a caſe where it is necefizry that it ſhould be 
abuſed ; and it is the felicity of thoſe who live under a free con- 
ſtitution of government, that it is equally impoſlible to {xe | 
caſe where it can be abuſed with impunity. The counſel for th: 
defendant were diſpoſed to agrce to this general doctrine, pro- 
vided that the queſtion was not to be diſcuſſed in an action 1: 
law, which unavoidably brings the enquiry into a matter of fact 
before a jury. We enter into all the diſſiculties in the ſtuation 
of an officer, whoic honour and fortune may come to be ſo take! 
In this particular caſe they have had their weight with us; the 
deciſion has not been a haſty one; but conſiderations of this nz. 
ture cannot exclude the eſtabliſhed juriſdiction of the country: on 
the contrary thoſe juriſdictions muſt be preſumed to be equal ty 
their functions; it muſt be preſumed that they will do their duty 
honeſtly ; if they do, no man can have much to fear. To ſtu- 
tions which require indulgence, they will ſhew it; but, be the 
riſk more or leſs, all men hold their ſituations in this country 
upon the terms of ſubmitting to have their conduct examined and 
meaſured by that ſtandard which the law has eſtabliſhed, Men 
of honour will do their duty and will abide the conſequences, 
We decide againſt this firſt objection, upon the mere abſtract 
ſtate of it, without referring to the particular caſe made upon this 
record; which is certainly the moſt advantageous way of conlider- 
ing it for the defendant ; for undoubtedly upon this record, 
which muſt now be taken to be proved, there is a ſtrong cole 
ſtated of hardſhip, if not of wrong, injuſtice, and violence. he- 
fore I leave this head of objection, I will obſerve upon an order 
of the juſtices of gaol delivery, which is printed at the end of 
Kelynge's Reports, from whence it was inſerred that the court 
have thought themſclyes at liberty to control this ſpecies of 
action; but the nature of that control, which was the witl- 
holding of the evidence, rather proves that the action itſelf wa 
thought to be beyond the reach of any control ; in truth, it feems 


to be nothing more than ſubſtituting a particular liecnſe to give 
copie 3 
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copies upon motion, to the general licenſe which the officer of 1786. 
the court had been permitted to aſſume ; both ſounded upon the 


abſolute power of the court over the records of their proceedings * 


for felony,” while they remained in their cultody, The object of 
this order, and of many of the expreſſions we meet with in our 
books, tending to diſcourage this ſpecies of action, could not be 
to protect any particular claſs of caſes from being made the ſub- 
ect of the action; but were to prevent a frivolous and vexatious 
ation of this ſpecies being brought in any caſe. 

The next objection taken to this count was, that, this being 
an action ſounded on the want of probable cauſe for making the 
charge, the action fails; becauſe upon the face of the record, 
and upon the plaintiff's own ſhewing, there was probable cauſe. 
It is vpon the face of the ſentence of the court-martial that the 
probable cauſc is ſaid to appear; part of the charge being for 
diſobedience of orders, in not flipping the cable of the s, im- 
mediately after the plaintiff got on board: the language of the 
ſentence is, that, from the circumſtances proved of the condition 
the Iſs was in, it appeared to the court-martial that the plain- 
tif was jr //;rable in not immediately cutting or ſlipping the cable 
after his getting on board; from whence it was collected, that 
it appears that the plaintiff did diſobey the orders of the de- 
fendant, and that he was driven to juſtify himſelf by circum- 
ſtances, and that his acquittal proceeded, not upon the ground of 
his not having diſobeyed, but on the ground of his juſtification. 

Upon this part of the caſe there has been ſome heſitation 
amongſt us. A caſe not cited in the argument at the bar, as I 
recollect, but which occurred to us in the ſearches that have 
been made, gave conſiderable countenance to the objection. The 
cale I refer to is that of Reynolds v. Kennedy, reported in Mil- 
ſen (a). It was a caſe in error from the King's Bench in He- 
land an action was brought for maliciouſly, and without pro- 
hable cauſe, proſecuting for condemnation brandy ſeized as for- 
feited ; the declaration ſtated that the brandy was condemned by 
the ſub-commiſſioners, and that that condemnation was moſt 
rightfully reverſed, on appeal to the commiſſioners. 'The judg- 
ment was arreſted in the Court of King's Bench in Ireland, and 
that judgment affirmed here; and it was ſaid by Lord Chief 
Jultice Lee, “ the plaintiff has, by his own declaration, ſhewn 
4 that the proſecution was not malicious, becauſe the ſub- com- 


(a) 1). 232, 
14 4 mi Loners 
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1786. * miſſioners gave judgment for the defendant ; and therefore we cal 
% cannot infer any malice in him.” Perhaps it would have been pr 
3 more correctly ſtated, if they had ſaid, and therefore we will inſer Fr 
Joun- that there was probable enuſe for proſecuting that brandy te condemn. de 
$TOXE. ien. To my apprehenſion, I confeſs, the f. of the order: d. 
having been diſobeyed ſeems fairly to be collected from the ſeg. as 


tence, which takes upon itſelf to juſtify the not obeying, and tg 
make that the ground of the acquittal. If the ſtate and condition 
1 of a ſhip be ſuch that an order given cannot be obeyed, the not 
| obeying in that caſe is not diſobedience, and requirey no juſtificy, 
tion; but there ought to be an acquittal upon the'ground of the 
charge of diſobedience not being made out. But if a ſubordinate 
oſſicer, having received an order which might be obeyed, docs no; 
obey, becauſe, regard being had to the ſtate and condition of his 
ſhip, he is of opinion that ſuch an order ought not to have been 
iſſued to him, in this caſe the not obeying is diſobedience, in my 
apprehenſion, and he would be to juſtify himſelf as he could, 
The ſentence not being examinabic here, I am relieved from the 
diſſiculty of comprehending what circumſtances can amount to 1 
Juſtification of a ſubordinate officer, in diſobeying the order of 
his ſuperior. We arc bound by the ſentence to underſtand the 
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generally of the charge of delaying the public ſervice, which was 
one of the two ſpecific charges brought againſt him, and having 
made this ſpecial acquittal upon the charge of diſobedicnce of or- 
ders, it does ſeem as if they meant to ſay that he did not delay 
the public ſervice, but that he did diſobey the order, and, for ſomc 
reaſon ſatisfactory to them, was juſtified in that diſobedience. If 
this be the true meaning of the ſentence, will not the fact of diſ- 
obedience thus eſtabliſhed be a probable cauſe for bringing him 
to a court-martial ? If the defendant is, upon this declaration, ta 
be taken to be ignorant, or if he is not averred to be cognizant, 
a : of all the circumſtances which conſtituted the juſtification, 1 
ſhould in that caſe hold moſt clearly that it would be 8 

Cauley 


j | plaintiſf in this caſe to ſtand jullified, But the queſtion is, whe- 
= ther we are not alſo bound to conclude, from this ſentence, that he 
9 did in fact diſobey ? and whether that be not probable cauſe for 
# I bringing him to a court-martial, there to juſtify himſelf for that 
1: diſobedience ? Doubtlcls a court-martial is not bound to expreſs 
| | # itſelf in ſtrict technical language, and this court-martial may have 
E uſed in this cafe the word /αifiable in ſome ſenſe different from 
| J our notion of juſtikcation : but having acquitted the plaintiff 
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cauſe. Reaſonable ſuſpicion was probable cauſe in the ancient 


roceedings in conſpiracy : 'There is more than ſuſpicion here, the ——— 


corpus delicti in this caſe ſtands conſeſfed. It is averred againſt the 
defendant in this declaration that he knew the ſhip had received 
damage, that he knew that the plaintiff obeyed his orders as far 
as the ſtate and condition of his ſhip would permit; but it is not 
averred that he knew the circumſtances of the ſtate and condition 
of the ſhip, which were proved to the court-martial, upon which 
the juſtiucation is built, This undoubtedly is rather critical : but 
what if the defendant were taken to be cognizant of all the cir- 


cumitances of the ſtate and condition of the ſhip proved to the 


coirt-martial z did he know or was he bound to know that they 
would amount toajuſtificationinthejudgmentof the court-martial ? 
In our law, juſtification is a concluſion of law, which neceſſarily 
reſults from a given ſtate of facts; and yet I doubt, whether if 
2 man were to indict one for murder, who had committed homi- 
cide, under circumſtances within the knowledge of the proſecu- 
tor, which made it juſtifiable, it could be ſaid that there was no 
probable cauſe for preferring that indictment. But I am not ſure 
that juſtification in the law martial is a matter of equal certainty 
in its nature, ſo as to impute to the defendant a knowledge that 
he was proſecuting in a caſe, where, of neceſſity, there muſt be 
an acquittal upon the ground of juſtification, the fact of the charge 
being eſtabliſhed. Theſe are queſtions of moment and difficulty, 
upon which, I have alrcady ſaid, we have heſitated ; and we ſhall 
not now giye an opinion upon them ; becauſe, upon conſideration, 
we are of opinion, that admitting, for the ſake of the argument, 
that probable cauſe did appear upon this record for making a charge 
of diſobedience of orders, it cannot operate to arreſt this judgment. 
The defendant is charged, by this count in the declaration, with 
having malicioully, and without probable cauſe, brought the plain- 
tiff to a court-martial upon one intire charge, but conſiſting of 
two diſtinct articles under two ſeparate articles for the govern- 
ment of the navy; the firſt, for delaying the public ſervice z the 
ſecond for diſobedience of orders. I have obſerved that the ſen- 
tence of the court-martial acquits him generally of the firſt. They 
ſay he did not delay the ſervice. It is impoſſible therefore to find 
in the ſentence probable cauſe for this part of the charge. Then 
it will ſtand thus; the plaintiff charges the defendant with having 
maliciouſly, and without probable cauſe, brought the plaintiff to 
a court-martial upon one charge, for which there was no probable 
Cauſe, and upon another charge, for which there was —_— 
caule: 
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cauſe ; the declaration is therefore fe/o de fo with reſpect tg 
the latter, but good as to the former. In that caſe, after a yer. 
dict, the jury muſt be taken to have given damages for that part 
of the caſe only which is actionable. This is familiar in the caſ 
of the action for words. The words in one count may conſiſt of 
ſeveral diſtinct paragraphs or periods, ſome actionable, ſome not; 
it is no objection, after a verdict, that ſome of the words piven 
in evidence, and charged in that count, are not actionable ; if 
there be actionable words to which the damages can be applicq, 
the jury are preſumed to have given their damages for the word; 
winch are actionable, It is enough to ſuſtain a judgment upon 
this count, that a cauſe of action appears in it; that, which doe; 
nat amount to a caule of action, is merely ſurpluſage. 

It is further objected to this count that the aſſignment of tl; 
ſpecial damage is ill laid. The count itates, that the plaintiff Jof 
a large ſum of money, viz. 20,000 J. which he would have gained, 
if he had not been ſuſpended. and removed from his rank and 


| polt of captain of the e, from prizes taken by the Iſs and the 


other ſhips of the ſquadron, in the courſe of the ſervice, and during 
his arreſt and ſuſpenſion. It is objected that there is no avermen: 
or allegation of title to prize money; that it does not follow from 
the fact ſtared that the prize money was loſt; that by law the 
prize money was not loſt, and that the jury have theretoce ſound 
damages which by law could not be found. We are clcarly of 
opinion that this objection mult be over-ruled. The damage; 
are well aſſigned by ſtating that the loſs happened by reaſon of 
the wrong complained of; the reſt is matter of evidence; and if 
any thing which can now be ſuggeſted would have proved the lofs 
to have happened by that mean, after verdict we mult ſuppoſe 
that proof to have been given. The objection therefore reſolces 
itſelf into the laſt branch of it, viz. that the jury have ſound da- 
mages which cculd not poſſibly ariſe in the caſe, and could not 
therefore, by law, be found, To ſupport which propoſition, it 
has been argued that a ſuſpended captain is intitled to the prize 
money for captures made during the time of his ſuſpenſion. The 
proclamation muſt be the rule by which this point is to be dect- 
ded. By the proclamation, the captain of a King's ſhip, who 
{all be actually on board at the taking of any prize, ſhall have a 
certain proportion. Is one who had been ſuſpended and removed 
from his rank and poſt of captain, and was in that ſtate of fut- 
penſion when the prize was taken, the captain of ſuch ſhip actu- 
ally on board at the taking of ſuch prize ? It is cuough to fats 
u 


w TRE TWENTY-SEVENTH YrarR oF GEORGE III. 


the queſtion 3 it anſwers itſelf, Not having original juriſdic- 

tion in matter of prize, we cannot decide that queſtion ſo as to 

affect the right of prize money z but we are obliged to decide it 

13 far as it is incidental matter in this cauſe, and for the purpoſe 

of this cauſe. And premiſing this, we hold, in this caſe, that 

the plaintiff, by reaſon of his ſuſpenſion and removal, did loſe the 
prize money which he would have gained from prizes taken by 
te Ie and other ſhips during his ſuſpenſion, and conſequently 

that this is well athgned as ſpecial damage in this action. 

It is objected to the third count of this declaration, the grievance 
complained of in which is, the refuſing and neglecting to hold a 
courtemartial for the trial af the pl. inci, whiule the ſquadron was 
under the defendant's command, and then keeping him under 
arreſt till his trial in Greet Britain, that this is damnium fine inju- 
vid; that the law has fixed no time, ſhort of the term of three 
years, within which courts-martial are to be held; an therefore 
it could not be the duty of the commander to hold a court-mar- 
tial at any time within that period, or ſo ſoon as hc reaſonably 
and conveniently could after the charge exhibited, and conſe- 
quently that the averments, that it was the duty of the defendant 
to hold ſuch court-martial z that the defendant might reaſonably 
and conveniently have held a court-martial; and that he wilfully, 
wrongfully, and injuriouſly, and contrary to his duty, omitted, 
neglected, and refuſed, to hold ſuch court-martial z cannot give 
to the plaintiff a cauſe of action. The anſwer to this objection 
is, that every breach of a public duty, working wrong and loſs to 
another, ig an injury, and aCtionable ; that the three years are 
only a limitation of time, beyond which no court-martial ſhall be 
held z conſiſtent with which it may be the duty of thoſe who have 
power to hold courts-martial to hold them within a much ſhorter 
ſpace. It is a familiar qualification of powers of various kinds, 
that they ſhould be executed within a reaſonable time, Suſpen- 
ſon and arreſt being incident to the power of holding a court- 
martial, it ſeems an efſential ingredient in ſuch a power, and 
abſolutely neceſſary to qualify the rigour of it, that it ſhould be 
exccutcd in 2 reaſonable time; otherwiſe a power of holding a 
court-martial would neceſſarily involve in it a power to impriſon 
for three years previous to the trial, which could not be borne. 
The uſage of the navy might have made it the duty of the com- 
mander in chief, in a caſe where it did not ſpeak ſo ſtrongly for 
elf: how it becomes his duty, is to be ſhewn in evidence, in 
proof of the averment that it was his duty, and, alter verdict, 
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finding that it was his duty, muſt be taken to have been fuſſ. 


—  ciently proved. It muſt alſo be taken to have been proved that 
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Frrors, 


there was no impediment in the way; and under theſe circum. 
ſtances, the not holding a court-martial, and the plaintiff's hay. 
ing tuſtained loſs and damage thereby, both which circum. 
ſtances we muſt conſider as proved, conſtitute a good cauſe gf 
action, upon which judgment may be now given, 

The Court are therefore of opinion, that the rule ſor arreſting 
this judgment is to be diſcharged, 

Rule diſcharged, 


In Michaelmas Term 1785 the Defendant brought a IWrij of 
Error in the Exchequer-Chamber, 


Afterwards, to wit, on Tueſday the 15th day of November, in 
this ſame term, before Edo. Ld. Thurlow, Ld. High Chancellor 
of Great Britain, there being no treaſurer, in the chamber of 
counſel nigh the ſaid exchequer, called the exchequer-chamber, 
comes the aforeſaid G. Jabiſlone, by R. Fortin his attorney, and 
ſays, that in the record and proceedings, and alfo in the render- 
ing the judgment aforeſaid, there is manifeſt error in this, # 
wit, that by the record aforeſaid it appears, that the declaration 
aforeſaid, and the matters therein contained, are not ſuihrient in 
law for the ſaid Evelyn to have or maintain his ſaid action againſt 
the ſaid George ; and fo the judgment aforeſaid, in form aforeſaid 
rendered, and all the proceedings thereon, are wholly void and 
erroneous in law, There is alſo error in this, that by the record 
aforeſaid it appears, that the judgment aforeſaid, in form aforeſaid 
rendered, was rendered for the ſaid Evelyn againſt the ſaid George, 
whereas, by the law of the land of this kingdom of England, that 
judgment ought to have been rendered for the ſaid George againſt 
the ſaid Evelyn, There is alſo manifeſt error in this, that, in 
giving the judgment aforeſaid, damages have been aſſeſſed againſt 
the ſaid George generally for all and each of the ſaid ſuppoſed of- 
fences in the ſaid declaration mentioned; whereas it manifeſtly 
appears in and by the ſaid declaration and record, that the ſaid 
George had reaſonable and probable cauſe to arreſt, ſuſpend, and 
bring the ſaid Evelyn to a trial by a court-martial. There is alſo 
manifeſt error in this, that, in giving the judgment aforeſaid, 

the ſaid Barons of the Exchequer have decided upon a queſtion 
nat cognizable in a court of law, inaſmuch as it appears, n = 
1 
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by the ſaid record that the ſaid ſuppoſed offences, in the ſaid de- 
claration mentioned, were committed by the ſaid George, as com- 
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mander in chief of a ſquadron of his majeſty's ſhips of war, in Joux. 


the due courſe of diſcipline, and under powers legally incident to 


S TONE 
againſt 


his ſtation as ſuch commander in chief, and whilſt the ſaid Eve- — 8 


hn was ſerving as an officer in the ſaid ſquadron under the com- 
mand of the ſaid George. 'There is alſo manifeſt error in this, 
that it appears in and by the ſaid record that damages have been 
aſſeſſed againſt the ſaid George for the ſaid ſuppoſed loſs of prize- 
money by the ſaid Evelyn ; whereas the ſaid Evelyn hath not, by 
reaſon of the ſaid premiſes in the ſaid declaration mentioned, loſt 
or been deprived of any of the ſaid prize money, but is ſtill en- 
titled thereto. 'There is alſo manifeſt error in this, for that da- 
mages have been aſſeſſed againſt the ſaid George for a delay in 
bringing the ſaid Evelyn to trial by a court-martial; whereas, by 
the law of the land, an action will not lie for any ſuch delay as 
is charged in the ſaid declaration. Therefore, in that there is 
manifeſt error, the ſaid George prays that the judgment aforeſaid, 
for the errors aforeſaid, and other the errors in the record and 
proceedings aforeſaid being, may be reverſed, c. 

This caſe was argued on the 2d of February 1786, at Serjeant's 
Inn, before Lord Mansfield, Chief Juſtice of the court of King's 
Bench, and Lord Loughborough, Chief Juſtice of the court of 
Common Pleas, by Dallas for the plaintiff in error, and Bower 
for the defendant ; and again on the 4th of November laſt, at the 
lame place, before the two Chief Juſtices, by Arſtine for the de- 
ſendant in error: Scott was to have argued for the plaintiff in 
error, but the Court were ſatisſied upon the former argument. 


Arguments for the Plaintiff in Error. 


The counſel for the plaintiff in error did not, in arguing this 
caſe, confine himſelf to the order in which the errors are af- 
ſpned, 

2d Error. That the Barons of the Exchequer have decided 
upon a queſtion not cognizable in a court of law, inaſmuch as 
it appears by the record that the offences in the declaration 
mentioned are charged to have been committed by the plaintiff 
*in error, as commander in chief of a ſquadron of his majeſty's 
* ſhips of war, in the due courſe of diſcipline, and in the exer- 
£ ciſe of powers legally incident to his ſtation as ſuch com- 

= mander, 


24d Error. 
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ce mander, and while the defendant in error was ſerving ag 29 
cc officer in the ſaid ſquadron under his command,” 

This error applies to all the counts; the relative ſituation of 
the parties being ſtated in each, But there being a general yer. 
dict, and the damages being generally aſſeſſed, if any one of the 
ſeveral counts be bad, the judgment mult be reverſed, 

The firſt objection ariſing from the capacity in which the plain. 
tiſf in error appears to have acted, as ſtated on the record, and 
that capacity being of a public nature, and having certain qutie; 
annexed to it by law, the court will be bound to conſider the 
preciſe nature of that capacity, and the legal duties conſequeny 
thereto. The commander in chief of a ſquadron of {hips of war 
is bound, as ſuch, to ſuperintend and regulate the conduct of thoſe 
under his command, to arreſt and bring them to trial before 
court-martial ſor all offences committed againſt the articles for 
the government of the navy, or the cuſtom of the ſame ; and if 
he omit to do it, where there is cauſe, he is himſelf liable to be 
puniſhed ſor the neglect. He is, therefore, in this reſpect, differ. 
ent ſrom any private accuſer. It appears on the record that the 
plaintiff in error acted in this capacity; nor is it alleged that he 
has done any ſingle act without legal powers, which would Lave 
made it neceſſary to bring a diſterent action: but it is charged that 
he perverted thoſe powers, with which by law he was inveſted for 
purpoſes of public utility and advantage, to the ends of ma.ice and 
oppreſſion ; and that the defendant in error has thereby ſuffered 
the injury of which he complains. Notwithſtanding the jury have 
found a verdict for the defendant in error, and that the averments 
in the declaration, namely, that the plaintiff in crror acculed the 
defendant falſely and maliciouſly, and without any reaſonable or 
probable cauſe, muſt now be taken to be true, and that the de- 
ſendant in error has ſuſtained an injury to the extent found by the 
verdict, yet in point of law the judgment cannot be ſupported. 

An action cannot be maintained againſt the commander in chiel 
of a ſquadron of ſhips of war for accuſing, arreſting, and bring- 
ing to trial a ſubordinate officer, he having by law an authority 
ſo to do, notwithitanding that the perverſion of his authority 1 
made the ground of the action, as in the preſent caſe; or, in 
other words, an action on the caſe for a malicious proſecution 
will not lie at the ſuit of a ſubordinate, againſt his commanding 
officer, for an act done in the courſe of diſcipline, and under the 
powers legally incident to his ſituation, This qdoctrine is appa- 
rently repugnant to a maxim of law, that there 1s no wrong 

without 
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without a remedy z but this, though generally, is not univerſally, 

true; and a great variety of caſes exiſt to which it does not apply 

or, at leaſt, in which the remedy cannot be in the ſhape of a civil 

action to recover damages for the injury ſuſtained. There are 

many inffances, in ſome of which it is univerſally held, and in 
others has been expreſsly adjudged, that an action on the caſe for 

+ malicious proſecution will not lie, though the act complained of 
be admitted to be malicious. The principle of all ſuch caſes is, 
Hat the Jaw will rather ſuſfer a private miſchief than a public in- 
convenience. As there is no adjudged caſe expreſsly in point, 
it muſt be ſhewn that, by analogy, and on principles of public 
policy and convenience, as recognized in courts of juſtice, this 
ation cannot be maintained. No action will lic againſt a judge 
ſor any act done in his judicial capacity; nor againſt a grand 
juryman for preſenting or finding a bill of indictment ; nor 
againſt a petit juryman for his verdict ; though the act done 

ſhould be charged to be wrongful and malicious, This doctrine, 
and the reaſons of it, are ſtated in the cafe of Vleyd againſt 
Barber and others (a), where one of the defendants was one of 
the juſtices of the grand ſeſſions in the county of Angle/ea; there 
it was reſolved by the Lord Chancellor, the two chief Juſtices, 
the Chief Baron, and all the Court of /r Chamber, © that when 
n orand inqueſt indicts one of murder or felony, and after the 
„party is acquitted, yet no conſpiracy lies for him who is ac- 
« quitted againſt the indictors, for this that they are returned 
« by the ſheriff, by proceſs of law, to make enquiry of offences 
upon their oath, and it is for the ſervice of the king and com- 
& monwealth.” Szozuball v. Anjc!! (5) was an action on the caſe 
againſt a juryman for maliciou/ly indicting the plaintiff of bar. 
ratry. After a verdict for the plaintiff, on a motion in arreſt of 
judgment, it was reſolved that the action did not lie, although 
it was laid nit, From the caſe of Floys and Barker it ap- 
pears that the law raiſes a preſumption in favour of jurors, and 
will not even admit proof to the contrary ; departing herein 
from the common maxim, that the preſumption ſhall only ſtand 
till the contrary be proved. This rule mult have been adopted 
on the principle ſtated by Lord Cale, namely, that it would deter 
jurors from the public ſervice if they were liable to ſuch an action 
in every caſe, where, in the opinion of the parties againſt whom 
they had decided, their deciſion proceeded from malicious mo- 
tives. If ſuch actions could be maintained, the multiplicity 

(a) 12 Re. 23, 24. (4) Cen. 11. 
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1986. of them would render it impoſſible for a judge or Juror to dif, 


—— charge the duties of his office. The exemption is, therefore dr 
1 eſtabliſhed on behalf of the public, and reſults from principles of ſh« 
n ogainff Policy and convenience. The proſecutor of à malicious indictment frc 
in Eno, is liable to an action on the caſe for a malicious proſecution, in ul 
| preferring ſuch an indictment before a grand jury; yet if the ſame it! 
perſon, ſerving on the grand jury, were maliciouſly to preſent, or ca 
to find, ſuch an indictment, no action would lie. Thus it is clear, lic 

that the ſame act, done by the ſame perſon, and proceeding from 
the ſame evil motive, is, or is not, aCtionable, according to his ag 
acting in a private, or a public capacity. In Hawkins (a) it is d 
laid down, * that no one is liable to any proſecution whatever, in ki 
it reſpect of any verdict given by him in criminal matters either * 
« upon the grand or petit jury ;” and he ſtates the reaſon to be, {t 
= &« that they may not be biaſſed with the fear of being haraſſed P! 
« with vexatious ſuits for acting according to their conſciences,” fr 
* The ſituation of a commander in chief of a ſquadron of ſhips of m 
! 4 war is analogous to that of a grand juror, in thoſe reſpects, where- b 
1.1 by the latter is exempted from this ſpecies of action. All the ar- t 
i guments of impolicy and inconvenience apply more ſtrongly. He 8 
{ is a public officer, and has public duties to diſcharge ; he muſt q 
| act in arduous and difficult times; he is reſponſible for his conduct t 
while in command; and he is inveſted with legal authority over 0 
thoſe ſerving under him, for public purpoſes. By his ſituation he : 


is in the nature of a public proſecutor, and it is his duty to bring 
offenders to trial, either on the information of others, or from his 
own knowledge and belief. He is himſelf puniſhable for neglect 
of duty, if he omit to do it, where there is ſuthcient cauſe, But 
if this action can be maintained, the inducements would be ſo 
much ſtronger than in any other caſe, that it would be more fre- 
quently brought. Such frequency would deter commanders from 
doing their duty, from the dread that an action would follow in 
every caſe where priſoners were acquitted. The event of actions 
well and ill founded would undoubtedly be different; but the 
enquiry leading to the event would neceſſarily be vexatious and 
expenſive. It is of more conſequence that a commander in chief 
ſhould have no ſuch bias on his mind, than that a grand juror 
ſhould have none. The ſafety of the State is declared by the act, 
eſtabliſhing articles for the government of the navy, to depend 
chiefly on the diſcipline of the navy. That diſcipline depends 
principally on the chief perſon in command. The ſaſety of the 


(a) Hawk, Pl. C. 11. 
14 State 
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rate is therefore materially intereſted in his conduct; and he 
ſhould be conſequently ſecured from any fear of doing his duty 
from any poſſible conſequences. Arguments of impolicy and 
"convenience could not avail, if this were a decided cafe : but 
+ ie the firſt action of the kind; and it is to new and undecided 
caſes that the maxim peculiarly applies, quod inconveniens eff non 
licitum eff. 

But there are other arguments of impolicy and inconvenience 
-gainſt this action in the caſe of a commander in chief for an act 
done in the courſe of diſcipline, namely, that every action of this 
kind muſt neceſſarily involve an enquiry into ſubjects, which thoſe 
who are to try the cauſe cannot reaſonably be preſumed to under- 
and, It is not ſo in the common caſe of an action for a malicious 
proſecution, where the jury are fully competent to that enquiry 
from which the malice is to appear; for the queſtion, whether a 
man was maliciouſly indicted of any miſdemeanor or felony, muſt 
be tried by perſons of the ſame deſcription as thoſe who tried 
the original indictment. But in ſuch a caſe as the preſent, it is 
otherwiſe. A jury cannot be ſuppoſed competent to the trial of a 
queſtion of naval diſcipline, depending upon a ſcience to which 
they are ſtrangers, where the evidence muſt be in terms which 
they cannot be reaſonably ſuppoſed to underſtand, and conneCted 
with habits, feclings, and principles, ariſing from ſituations in 
life, in which they have never been placed. The law has re- 
cognized this incompetence, and made proviſions accordingly, 
by ſpecially conſtituting a tribunal, namely, a court- martial, be- 


fore which offences againſt military or naval law are to be tried. 


Then, if a jury be incompetent to try the original charge, they 
are equally incompetent to try a civil action, in which the ſole 
queſtion muſt be, whether that charge was properly made. In 
every action of this nature, the plaintiff muſt ſhew that the de- 
ſendant accuſed him maliciouſly, and without any probable cauſe ; 
malice of itſelf is not ſufficient ; the want of probable cauſe muſt 
be likewiſe ſhewn : but whether the cauſe were probable or not 
can only appear from an inveſtigation of the charge, and to ſuch 
inveſtigation the jury muſt be preſumed incompetent. It is true 
that, upon the trial of ſuch an action, the jury have in evidence 
the ſentence of the court-martial, acquitting the perſon accuſed : 
but that does not remove the objection. For, in point of law, 
the ſentence itſelf is not ſuſſicient to entitle a plaintifF to recover; 
but he muſt lay before the jury the ſubſtance of the evidence, on 
which that ſentence was given, For the queſtion in ſuch an ac- 
Vol. I. Part II. Mm | tion 
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tion is, not whether the plaintiff was innocent or guilty, but 
whether the defendant acted without malice, and had reaſonable 
and probable cauſe to prefer the accuſation ? which the ſentence 
itſelf will not ſhew : for the plaintiff may have been perfectly 
innocent, and yet the defendant be juſtifiable in having accuſe 
him; ſo that the charge mult in effect be tried again by che jury, 
before they can give their verdict. It may be ſaid that, beſides 
the ſentence of the court-martial and the evidence on which it 
was grounded, they may have the opinions of profeſſional men: 
but opinion is never admitted but from the neceſſity of the caſe, 
and is only ſuſfered to be produced upon this principle, that 2 
jury muſt neceſſarily be preſumed but imperfectly qualified to try 
queſtions which depend upon knowledge they cannot be ſuppoſed 
to poſſeſs, but that the law has not appointed any tribunal more 
competent to the purpoſe. Thus, in caſes of murder, a fur. 
geon is examined to prove whether the wound given was the 
cauſe of the death of the deceaſed. So, in an action upon a 
policy of inſurance, where the queſtion of wilful loſs ariſes, na. 
val men may be examined as to their opinion, whether the ſhip 
was properly navigated or not, But the law has left al! theſe 
queſtions to be decided in the common courſe by a jury, without 
having made (as in the preſent inſtance by the eſtabliſhment of a 
court-martial) any ſpecial proviſion for another mode of trial; 
from which incompetence muſt, in point of law, be inferred, If 
it were otherwiſe, the jury might as well have tried the original 
charge on the evidence, aſſiſted with the opinions of profeſſional 
men; and there is no reaſon why they ſhould not be as compe- 
tent todo it in the form of a criminal accuſation, as in the ſhape 
of a civil action. If it be urged, as it was on the motion 
to arreſt the judgment, that this doctrine places every ſubor- 
dinate officer out of the protection of the law, and reduces him 
to a ſtate of ſervile dependence on his ſuperior officer, in fayour 
of whom it eſtabliſhes a deſpotic and uncontrolable power ; the 
anſwer to it is, that the ſtatute of the 22 Geo. 2. c. 33. (a) has 
expreſsly declared, that“ if any flag- officer, Qc. ſhall be convidt- 
« ed before a court-martial, of acting in a ſcandalous, infamous, 
« cruel, oppreſſive, and fraudulent manner, unbecoming the 
« character of an officer, he ſhall be diſmiſſed his majelty's ſer. 
« vice.“ Every officer, therefore, who ſuſſers by the falſe and 
malicious accuſation of his commander, may bring him before a 
court-martial for ſuch conduct, and procure his diſmiſſion ſrom 


(a) S. 33. 


the 
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the ſervice. This is the ſafe- guard of ſubordinate cflicers againſt 
oppreſſion. his 
ſuch an officer ; but that the law ſhould enable him to recover 
damages proportionate to the injury. In this reſpect, however, 
he is in no worſe ſituation than other ſubjects of this country, on 
a variety of occaſions of a fimilar nature. It is perfectiy clear, 
that whatever damage may be ſuſtained by the wrongful and ma- 
licious act of a judge, or grand or petit juror, acting as ſuch, the 

arty injured cannot recover a pecumary compenſation for the 
wrong ſuſtained. And fo in all caſes where the civil injuryamounts 
to a ſelony z there, no other compenſation can be recovered than 
what is diſpenſed in the form of public puniſhment. Every crime 
includes a private injury; every public offence involves a private 
wrong; but the atonement in ſuch caſes muſt be to the public, 
and the individual is without any civil redreſs. In the preſent 
inſtance, thereſore, there is no civil redreſs ; and the remedy mult 
be of a criminal nature. This is the ſirſt action of this ſort, not- 
withſtanding innumerable occaſions for it muſt have occurred. 
There are many inſtances in which courts-martial have, in their 
ſentence, expreſsly declared the charge to be falſe and malicious. 
There are many others in which officers have been diſmiſſed the 
ſervice for infamous behaviour in preferring falſe and malicious 
charges. Yet an aCtion of this nature never before occurred. 
The argument of negative uſage is extremely ſtrong. In the caſe 
of Le Caux v. Eden (a) this argument was admitted to have great 
weight, and the language of the court in giving judgment in that 
caſe applies with peculiar force to the preſent. And Buller, J. 
there ſaid, * an univerſal ſilence in 1Peftminfler Hull, on a ſubject 
* which ſo frequently gives occaſion for litigation, is a ſtrong 
« argument to prove that no ſuch action can be maintained.” 

But if the court ſhould be of opinion, that no diſtinction can be 
admitted between this and common actions for a malicious pro- 
ſecution, ſtill the judgment mult be reverſed for the firſt error aſ- 
ſigned, namely, “that damages have been aſſeſſed againſt the 
© plaintiff in error, generally, for all and each of the offences in 
the declaration mentioned, whereas it appears in and by the 
& (aid declaration and record, that the plaintiff in error had rea- 
« ſonable and probable cauſe to arreſt, ſuſpend, and bring the 
« defendant in error to trial beſore a court martial,” 
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Firſt, it is to be obſerved that, even in common caſes, this action 


is not to be encouraged. In the caſe of Saville v. Robert; {a} 
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Ld. Ch. J. Holt expreſsly ſaid, “ though this action will lie, yet 
&© it ought not to be favored, but managed with great caution” 
The ſame doctrine was laid down by Ld. Ch. J. Lee, in the cafe 
of Reynolds v. Kennedy (6), and is adopted by Blackflone (c). The 
courts of law, in effect, exerciſe a control over this action, by 
with-holding a copy of the indictment, where there is the leaf 
probable cauſe z and among the orders to be obſerved by juſtices 
of the peace, and others, at the Old Bailey ſeſſions, prefixed to 
Kelyng's Reports, is the following one; * that no copies of any 
« indictment for felony be given without ſpecial order upon mo- 
% tion made in open court; for the late frequency of actions 
« againſt proſecutors (which cannot be without copies of the in. 
« dictments) deterreth people from proſecuting for the king upon 
&« juſt occaſions.” The principles of this kind of action are in 
ſome meaſure ſtated in the two caſes of Saville v. Roberit, and 
Jones v. Gwin (d), both which were actions for a malicious pro- 
ſecution. In the former of thoſe, Ld. Holt ſaid, © If the indiQ. 
&« ment be found, the defendant in ſuch action will not be bound 
c to ſhew a probable cauſe, but the plaintiff will be conſtrained 
« to ſhew expreſs malice and iniquity in the proſecution.” And 
in the latter, Ld, Ch. J. Parker ſaid, The true grounds of theſe 
« ſorts of actions are on the plaintiff's ſide, his innocence, and the 
« damages ſuſtained by him through a falſe accuſation; on the de- 
ic fendant's ſide, that this was not an honeſt proſecution of juſtice, 
« and a bare miſtake, but it was done in downright malice, that 
« is, wickedly, and without any cauſe.” But the law, as now 
ſettled, does not exactly agree with either of theſe caſes. It is 
not neceſſary, as ſtated by Ld. Holt, that the plaintiff ſhould prove 
expreſs malice, for it may be implied from a cauſcleſs proſccution; 
nor is it true, as ſtated by Ld. Ch. J. Parker, that the term, 
tc malice,” imports. the want of probable cauſe, for a probable, 
nay even a juſt charge, may be preferred from a malicious motive, 
The true foundation of the action, as ſettled at this day, is to be 
found in the caſe of Farmer v. Darling (e), where it is ſtated, 
« "That malice cither expreſs or implied, and the want of pro- 
ce bable cauſe, muſt both concur to ſupport this action.“ Aud ſo 
it was ſtated by Eyre, Baron, on a motion for a new trial in this 


(a) 11d. Raym. 374- (L) 1 Wilſ. 233. (e) 3 Black. Cem. 1:6, 
(d) Gilb. Caf. in Lau and Fg. 185. (s) 4 Burr. 1971 
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cauſe. They do not concur in the preſent inſtance, but, on the 


contrary, a reaſonable and probable cauſe is ſtated on the record z ——— 


conſequently there is wanting an eſſential requiſite to ſupport the 


ation. As the term © malice” does not neceſſarily import the 


want of probable cauſe, it is immaterial whether the malice was 
expreſsly proved, or inferred from the groundleſſneſs of the pro- 
ſecution. For gf expreſsly proved, and there be probable cauſe on 
the record, it is not fufficient z and if there be probable cauſe on 


the record, it cannot legally be inferred. The terms in the decla- 


nation, c maliciouſly, and without reaſonable or probable cauſe,” 
are terms of legal import to be determined by the judge who tries 
the cauſe, from the evidence before the jury; or by the court 
from what is ſtated on the record. There can be no doubt as to 
the term * maliciouſly,” It was fo determined by all the judges 
in the caſe of the King v. Oneby (a); and in Fones v. Gwinn, Ld. 
Ch. J. Parker ſaid, © malice” and © maliciouſly” I take to be 
terms of law (5). The word “ reaſonably” is likewiſe a term 
of law. 2 It. 222. Co. Lit. 56, 7. Metcalf v. Hall. T. 22 
6. 3. B. R. (c). The term © probable” is merely ſynonimous 
with © reaſonable;“ and what is probable cauſe is matter of 
law; or, in other words, the probability of the charge pre- 
ferred is to be a legal inference from the facts given in evidence 
before the jury, or the averments on the record. The caſe of 
Fines v. Grwinn proves this poſition. For there Lord Chief Juſ- 
tice Parker argued, that malice involved the want of probable 
cauſe, and therefore it was not neceſſary expreſsly to allege it; 
and he ſtated it as perfectly clear, that © malice” was a term of 
law, and therefore to be determined by the judge and not the 
jury. Then if malice be a term of law, and involve the want 
of probable cauſe, omne majus continet in ſe minus, and conſequently 
« probable cauſe” muſt be matter of law. In Reynolds v. Kenne- 
dy (d), which was a writ of error from the King's Bench in Tre. 
land, on a judgment in an action for a malicious proſecution, the 
judgment was reverſed becauſe a foundation for the proſecution 
appeared on the record; ſo that the court took upon them to judge 
what was a foundation, or, in other words, a probable cauſe. In 
Bull. N. P. (e) it is ſaid, that © probable cauſe” for a proſecution 
for perjury, is © to be determined by the judge, and not the jury, 
lt is true that there is a quære in the margin; but that doubt muſt 


(c) Fide Tindal v. Brown, 


(a) 2 Lord Ram. 1493. () Gilb, 193. 
(e) Bull. V. P. 14. 


ante 16, g. (d) 1 Wl. 232. M 
now 
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now be at an end, For at the Sittings at Gri/dhall after Michal. 
mas Term 1785, an action (a) for maliciouſly and without an 
reaſonable or probable cauſe holding the plaintiff to bail, waz 
tried before Bie, J. who ſtated to the jury that there were two 
queſtions to be determined: 1ſt, Whether the facts in evidence 
were true; 2dly, Whether, if true, they ſhewed a want of res. 
ſonable or probable cauſe: and the learned Judge added, « why 
« js reaſonable or probable cauſe is matter of law ;” and he theg 
gave his opinion upon the caſe, 

The preſent record contains averments, which, in point of 
law, conſtitute a reaſonable and probable cauſe; and the verdict 
of the jury, which is the foundation of the preſent judgment, is 
a finding of the averments on the record. In every action of this 
ſort, the plaintiſf muſt ſhew what has become of the original pro- 
ſecution, either that it was deſerted, or that, having been pro- 
ſecuted, he was acquitted. In the preſent caſe, the defendant iu 
error was acquitted : but that of itſelf is not ſufficient to exclude 
the idea of reaſonable and probable cauſe; In Jones v. Gwinn, it 
is ſaid, that “ the determination mult be ſuch as does not admit 
cc a reaſonable cauſe for the proſecution; as if a pardon be pleaded, 
« which admits, in ſome tort, guilt, however, it is quitting the 
« yindication of innocence, or juſtification, which admits the {a&, 
cc and conſequently reaſonable cauſe of complaint (5).“ The 
defendant in error has ſtated in his declaration the ſentence, by 
which he was acquitted, whereby it appears that the facts, wich 
which he was charged, were found to be true, but i, and 
conſequently that there was reaſonable cauſe of complaint, 

There are three things to be conſidered : iſt, The charge; 
2dly, The articles, or cuſtom of the navy, on which it was found- 
ed; 3dly, The fentence of the court-martial. The charge is 
one entire charge, though apparently conſiſting of three diſtin 
articles: 1ſt, Delaying and diſcouraging the public ſervice. 2dly, 
Diſobedience of orders. And, 3dly, Falling a-ſtern, and not keep- 
ing up in the line of battle according to the ſignal then abroad, 
&c. Ihe firſt part of the charge is grounded on the 14th article 
4 the government of the navy (c). The ſecond article, viz. 

te diſobedience of orders, contains a ſpecification of what that 
be conſiſted in, namely, the not cauſing the cables of 
the Js to be cut and ſlipped immediately after his getting on 
board, &:c. There are two articles in the act of parliament, 
namely, the 11th and the 14th, within cither of which diſobe- 


(] Candi! ctherv iſe Barbangll v. Lenden. (2) Gilb. 21 5. () 22 Gen. 2+ 0. 35 
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lience of orders is an offence that may be capitally puniſhed: 
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The third charge falls within the 11th, 14th, and 22d articles ; — 


inaſmuch as the ſignal was diſobeyed by his not keeping up in the 
line of battle, the ſervice was thereby delayed and diſcouraged, 
and the utmoſt was not done to join battle with the enemy. 

As to the firſt article of the charge, the court-martial find, 
« That it appears to them, that the priſoner did not delay or 
« diſcourage the public ſervice on which he was ordered on the 
« 16th of April 1781.” Suppoſing therefore this to be a ſub- 
ſtantive charge, and the only one againſt him, he would by this 
ſentence be fully acquitted. 

With reſpect to the 2d article, they ſtate, © That from the 
« circumſtances proved, and the condition the Ii was in, it ap- 
« pears to the court thai the priſoner was juſ/ifiable in not im- 
« mediately cutting or flipping the cable of the g after his 
getting on board her on that day.“ This finding conſtitutes 
a probable cauſe, or, in other words, ſtates ſuch appearances of 
guilt as rendered an enquiry neceflary. It is not found, that no 
ſuch orders were given, or, that being given, they were obeyed 
but the priſoner is declared ju/tzfrable in not immediately cutting 
or ſlipping the cable, which negatively admits the order to have 
been given and diſobeyed. The acquittal is therefore founded 
not on the falſchood of the fac charged, but on a juſtification 
reſulting from a combination of circumitances. This falls ex» 
preſsly within the doctrine ſtated in Fones v. Gwinn, namely, 
« juſtification which admits the fact, and conſequently reaſon- 
e able cauſe of complaint.” Taking then the acquittal as it is, 
it conſtitutes a probable cauſe. 

But the acquittal is in iticlf illegal; and the illegality appears 
on the face of it. It admits the order to have been given, and 
that the priſoner might have obeyed'it, and it does not ſtate that 
it was an unlawful order: the term j//ified imports this; for it 
would be an abſurdity to have declared him juſtifiable in not hav- 
ing done that which it was not in his power to do, or which was 
againſt law, It cannot be diſobedience, where obedience is im- 
practicable, or legally improper, for the term implies a crime 
whereas there can be no criminality in omitting to do what is phy- 
ically impoſſible, or forbidden by law; and the acquittal would 
have been general if this had been the cafe, The court-martial 
have therefore juſtified diſobedience to a lawful command, which 
is directly repugnant to the 22d article, and to the oath which 
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they took. The juſtification is therefore illegal, and conſe. 


_— — quently is the ſtrongeſt caſc of probable cauſe, namely, the fad 


found and juſtified, but the juſtification not legal. It may not be 
true to the utmoſt poſſible extent, that the fact being found by 
the ſentence eſtabliſhes a reaſonable cauſe of complaint; and per. 
haps caſes may be imagined to the contrary. But the poſition is 
that wherever the acquittal is not general, but the accuſed is ex. 
preſsly juſtified, ex vi termini the ſentence imports that there were 
appearances of guilt, and therefore probable cauſe. In Ren 
v. Kennedy (a), which was an action on the caſe for maliciouſ}y 
and without probable cauſe proſecuting for condemnation brandy, 
feized as forfeited, the declaration ſtated, that the brandy was 
condemned by the ſub-commiſſioners, and that the condemnatiou 
was moſt juſtly reverſed on appeal to the commiſſioners; the 
plaintiff recovered, but the judgment was arreſted in the court 
of King's Bench in Ireland, and that judgment was affirmed here; 
and Ld. Ch. J. Lee faid, “ the plaintiff has by his own declaration 
« ſthewn that the proſecution was not malicious; becauſe the 
« ſub-commiſſioners gave judgment for him, and therefore we 
« cannot infer any malice in him.” And fo, in this cafe, the 
jaſtification conſtituting a probable caufe, and that juſtification 
being ſtated on the record, the court cannot preſume the want 
of what actually appears. 

As to the third part of the charge, the ſenrence in part admits, 
and in part denies, the facts it contains. The words are, “ That 
« after the wreck of the fore top-maſt had been cleared, the pri. 
« ſoner did his utmoſt to regain his ſtation in the line of battle, 
« and that the I/ was in her ſtation about ſun-ſet of that day.” 

The fact ſtated in the charge is therefore admitted, wiz. that 
he fell a- ſtern, and did not keep up in the line of battle: but they 
ſind a contradiction to the charge, that he was in his ſtation about 
ſun-ſet. The words “ did his utmoſt to regain,” here again form 
a juſtification of the fact, and there is not a full and perfeCt ac- 
quittal of this part of the charge. 

If it be ſaid, that, if for one part of the charge there was pro- 
bable cauſe, ſor the other there was not, the declaration is felp de 

fe with reſpect to the former, but good as to the latter, in which 
caſe, aſter verdict, the jury muſt be preſumed to have given da- 
mages for that part only which is actionable; as in the caſe of an 
action for words, where ſome words in the ſame count are action- 


(a) 1 Will. 232. 
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able, and others are not: the anſwer to it is, that that part of 1786. 
the charge for which it is ſuppoſed there is no probable cauſe, 
becauſe there is a complete acquittal, is neceſſarily connected Jeux. 


with that part, for which there is probable cauſe ; and they are 2 


in effect one entire charge. The order given was * to cut or flip n F 
« ;mmediately,” the ſentence finds that the order was not obeyed; 
then a delay mult neceſſarily have taken place, and the ſentence 
is abſolutely inconſiſtent with itſelf, For the delay, being a ne- 
ceſſary conſequence of the non-obedience, ought likewiſe to have 
been found and juſtified : but it is impoſſible that an order that 
could have been obeyed immediately, was not, and yet the non- 
obedience did not occaſion delay. Suppoſe the charge of diſobe- 
dience had been found, there could not poſſibly have been an 
acquittal as to the delay and diſcouragement. The charges de- 
pend upon each other, and the only reaſon why they are ſtated 
ſeparately, and the firſt not made conſequential to the ſecond, 
was, that the charge might be adapted to the different articles 
eſtabliſhed by the act of parliament. 

The declaration itſelf does not deny that the order was given, 
nor aver that it was obeyed : but it does not ſtate the order con- 
tained in the charge; it only admits, © that the Captains, c- 
« were thereupon ordered by the plaintiff in error to cut or lip 
« their cables, and put to ſea after the ſquadron belonging to the 
« French king.” It omits the word “ immediately,” in which 
the materiality of the order conſiſts, Then it is averred, * that 
« the defendant during the whole of the 16th of April conducted 
« himſelf as a gallant, obedient, and faithful captain, and did his 
« duty as ſuch to the beſt of his power, &. ;” and he denies 
that he © vi fully or willingly diſobeyed orders or ſignals,” As 
o the other parts of the charge, a direct negative is put on the 
delay and diſcouragement : but as to the charge of falling a- ſtern, 
the denial is, “ that he did it wilfully or willingly.” 

The declaration having averred that the defendant in error did 
his duty according to the beſt of his ſkill and ability, and the ſtate 
and condition of his ſhip, alleges that ſuch ſtate and condition 
vas known to the plaintiff in error, and therefore it is argued 
that, in this caſe, thoſe facts, which on the ſentence of the court- 
martial juſtify the defendant in error, namely, the circumſtances 
proved of the ſtate and condition of his ſhip, were within the 
knowledge of the plaintiff in error when he preferred the charge; 
and conſequently that he accuſed the defendant in error, knowing 

| kim to be innocent, But admitting the plaintiff in error to have 
known 
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1786. known all the evidence produced before the court-martial, the 
conſequence does not follow that he knew the defendant in errox 

Konz to be innocent. Such facts exiſting as were prima facie erimi 
STONE 8 immal, 
— 1 the defendant could only be acquitted by a juſtification ; but 
in Error. Juſtification is a concluſion of law, reſulting ſrom facts in cy. 
dence, and therefore not for the proſecutor, but the court, 9 
make. Iliis is clearly the doctrine of the common law of Eye. 
land. 22 Af. 57. Fitz. N. B. 114. D. Bro. Abr. Title, (. 
rone, pl. 89. Suppoſe 4. preferred an indictment againſt 5. 
for murder, and the jury ſound it manſlaughter, it would not 
be ſufficient to maintain an action for a malicious proſecution 
againſt A. for B. to aver in his declaration that A. knew the 
facts from which the legal inference of manſlaughter was drawn, 

To delay and diſcourage the public ſervice, and to diſobey or. 
ders and ſignals, are offences againſt naval law ; but, like offences 
againſt the common or ſtatute law, may be juſtified by circum. 
ſtances, and in like manner that juſtification mult be made by the 
tribunal conſtituted by the law to enquire into ſuch offences, 
Therefore though the plaintiff in error might know all that is 
alleged in the declaration he did, ſtill, theſe facts requiring a 
juſtification, it was his duty to bring the defendant in error be- 
fore a court-martial; it being their province to determine whether 
the facts amounted to-a juſtiſication. The ſame obſervations 
apply to the general averment in the declaration, namely, that the 
plaintiff in error knew the defendant to be innocent; his inno- 
cence conliſting in his juſtiſication, and that juſtification being 
matter of law. 

34 Error. The next error aſſigned is, that damages have been aſſeſſed for 
the loſs of prize money, whereas no ſuch loſs has happened by 
reaſon of the premiſes in the declaration mentioned, 

The declaration charges that, by means of his arreſt, ſuſpenſion, 
and impriſonment, the defendant in error has loſt divers ſums of 
prize money, to which he would otherwiſe have been entitled. 
This loſs is therefore ſtated to be the conſequence of certain pre- 
miles in the declaration ſpecified ; but as in point of law a diffe- 
rent concluſion follows, the defendant in error has recovered for 
a damage which has not happened. The allegation of ſuch loſs 
from the premiſes mentioned is an averment of law on the record, 
and which therefore the judge at the trial was to decide, and not 
the jury; and conſcquently is now open for the examination of 
the court. In point of fact this was ſuſtained as a queſtion of 
law both at the trial and on the motion in arreſt of judgment, on 
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both which occaſions it was decided againſt the plaintiff in 
error. But ſuch deciſion is againſt law. The title to any prize 


— 2 3 
Py fs 
—— de® f 


— * 


r 
n 
Pre * 


* 
—— 


— 


money can only accrue under his majeſty's proclamation, which Jeux. 


being referred to in the prize act (a), mult be conſidered as part 
of the act, and is therefore before the court. The proclamation : 
expreſsly directs that all prizes ſhall be for the benefit of offi- 

cers, c. in our pay, and of ſeamen, mariners, and ſoldiers, on 

heard our ſhips at the time of capture. The right to prize money 

under the proclamation: conſiſts in being in the pay of the crown, 

as an officer or private man, on board the ſhip making the cap- 

ture, at the time of the capture. It is not alleged in the decla- 

ration that the defendant in error, by means of any part of the 

conduct of the plaintiff, ceaſed to be in the pay of the crown; 

nor is the loſs of pay ſtated as part of the ſpecial damage: but on- 
the contrary, by the 21ſt ſection of the 22 G. 2. c. 33. it is ex- 
preſsly enacted in the caſe of ſuch ſhips as ſhould be loſt, in which 
caſe a court-martial muſt be held to enquire into ſuch loſs, that 
if it ſhall appear by the ſentence of the court-martial that the 
officers or ſeamen did their utmoſt to preſerve or recover the ſhip, 
they ſhall be paid to the time of their diſcharge. Suſpenſion does 
not in any caſe occaſion the loſs of pay; diſiniſſion alone can pro- 
duce ſuch an effect; and all that the declaration alleges is ſuſ- 
penſion, arreſt, and impriſonment. 

The next point is, whether the defendant in error was on board 
his ſhip at the time when the captures were made. But there is 
no averment that he was not; nor is it alleged that he was re- 
moved. from his ſhip : the allegation is, that he was removed from 
his rank and pot of Captain. The proclamation on which the 
claim to prize money depends, requires a return to be made to 
the commiſſioners of the navy of all perſons aCtually on board at 
the time of the capture, and their quality. There ought there- 
fore to have been an averment that the defendant was not on 
board; and the return ſhould have been given in evidence under 
the act. It is clear that the ſubſtance of what is alleged in the 
declaration is, that prizes were made by the g while the de- 
fendant in error was on board, to a ſhare of which he would have 
been entitled, but for his arreſt, ſuſpenſion, and impriſonment. 
No caſe poſitively determines this to be law and reaſon, policy, 
and natural juſtice, are the other way. It is a principle of natural 
Juſtice that no man ſhall ſuffer for that of which he is innocent : 
and no inconyenicuce can follow from the acquittal of an officer 


(a) 21 Cr. 3. c. 15. g 
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placing him in that ſituation in which he would have been, if he 
had not been ſuſpended and tried. On enquiry at the Admiralty 
no caſe has been found; but the following note has been furniſhed 
as an extract from a manuſcript book, reſpecting the proceedings 
of Admiralty and eccleſiaſtical courts, in the hand-writing of Sir 
E. Sinipſen, formerly king's advocate and judge of the Admiralty, 
« Offence—undoubted rule in Admiralty and eccleſiaſtical courts, 
ce that perſons ſuſpended for an offence ſuppoſed, of which. he is 
« afterwards acquitted in proper court, is entitled to all the in- 
« termediate profits.” Thus in caſe of capture of prize at ſea, 
« the officer in arreſt being actually on board, and afterwards 
« duly acquitted or reſtored to his ſtation, ſhall ſhare the prize 
« money.” „ So in civil cauſes in Admiralty—If a maſter turn 
« his mate without juſt cauſe before the maſt, and he ſue for 
% wages as mate for the whole time, he may recover, though he 
& did not do the duty.“ © 50 if a clergyman be ſuſpended ab of 
tc ficio et bereficio, and upon an appeal declared innocent, he will 
ic recover the profits of the living.” #« Profits—Perſon ſuſpended 
« from an ofhce entitled to intermediate profits, if innocent,” 
The defendant in error has therefore recovered damage on an 
allegation of law which is not true. 
The next error aſſigned is, that damages have been aſſeſſed for 
a delay in bringing the defendant in error to a court-martial, 
whereas, by the law of the land, an action will not lie for any 
ſuch delay as is charged in the declaration, 
This error applies only to the 3d and 4th counts, which are 
for a non-feaſance, as the 1ſt and 2d are for a miſ-feaſance. 
The declaration charges that the plaintiff in error wrongfully 
and injuriouſly, and contrary to his duty as commander in chief, 
neglected and refuſed to hold a court-martial as ſoon as he rea- 
ſonably and conveniently might. All the arguments of analogy, 
impolicy, inconvenience, implication of law, danger to the dil. 
cipline of the navy, and negative uſage, apply equally to theſe 
counts, as to the firſt and ſecond. What is a reaſonable and 
convenient tune to hold a court-martial at ſea or in port is an 
inquiry to which a jury are as incompetent, as to examine what 
conſtitutes a reaſonable and probable cauſe for a proſecution 
againſt naval law, and for the ſame reaſons. There is no in- 
ſtance of ſuch an action having hitherto been brought. 
But there is this further and moſt material objection. The firſt 
and ſecond counts are founded on the innocence of the defendant 
in error, eſtabliſhed by the ſentence of a competent tribunz ; the 
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third and fourth on the guilt of the plaintiff in error, without any 
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charge having been preferred, or trial had, before any ſuch tri- —— 


bunal. To ſupport the firſt and ſecond counts it was neceſſary 
for the plaintiff to allege his acquittal ; to upheld the third and 
fourth he ought, by a parity of reaſon, to aver the defendant's 
conviction, The neglect to hold a court-martial is a military 
offence, and ought to have been tried by a court-martial : but to 
bring an action for ſuch neglect in the firſt inſtance is, in effect, 
to make a jury try the original charge. The firſt and ſecond counts 
aver that the defendant in error was acquitted : but there is no 
allegation in the third and fourth that the plaintiff in error was 
convicted of the neglect charged. The ſame reaſons would recur 
to prevent this action, even if the plaintiff in error had been tried 
for the ſuppoſed neglect by a court-martial, and acquitted there- 
of, as have been urged againſt the firſt and ſecond counts, found- 
ed upon the acquittal of the defendant in error. 

But, ſuppoſing theſe reaſons. to be over-ruled, this additional 
objection will remain, which is alſo peculiar to the 3d and 4th 
counts. 

The declaration charges, firſt, that i? avas the duty of the plaintiff 
in error, as commander in chief, to have held a court-martial as 
ſoon as he reaſonably and conveniently could, 2dly, 'That he 
might have held a court-martial, there being, during the whole 
ſuſpenſion, a competent number of officers belonging to the ſqua- 
dron to compoſe ſuch court. Now this averment is infuffcient 
and the inſufficiency is of the ſubſtance of the action. It is an 
action againſt a public officer for a breach of duty in the execution 
of his office; and it is of the ſubſtance of the action to ſtate in 
what that breach conſiſts. To have ſtated that it was his duty to 
have held a court-martial as ſoon as he reaſonably could, would 
not have been ſufficient, without alleging that he had the power; 
and the breach of duty conſiſting in not uſing the power he had, 


that power muſt be expreſsly ſhewn to prove the breach of duty, 


To ſee whence the power to hold courts-martial muſt be derived, 
recourſe muſt be had to the 22 Geo. 2. c. 33.z the ſixth ſection of 
which gives the lords of the Admiralty power to grant commiſſions 
to any commanding officer to call and aſſemble courts-martial, 
conſiſling of commanders and captains. By this it appears that 
the power of aſſembling a court-martial is not neceſſarily incident 
to the office of commander in chief, but muſt be derived from a 
commiſſion to be granted by the commiſſioners of the admiralty. 
The averment is therefore bad, that it was bis duty as commander 
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1786. in chief. The plaintiff in error could not, within this clauſe, 
have the power to hold a court-martial without ſuch commiſſion; 


Jonx- and if fo, it ought to have been expreſsly aycrred, that he had {io 
: a ſuch commiſſion. To enable him to hold a court-martial two | 
in Error, things were neceſſary ; 1ſt, That he had a commiſſion, giving ch 

him ſuch authority; 2dly, That there were a competent num. to 
ber of officers, The ſecond is alleged, but not the firſt ; fo that it 
it is not ſhewn that he had the power, for there might be a com- ir 
petent number of officers, and yet be no commiſſion conferring fr 
authority to hold a court. The ninth ſection of that ſtatute, It 
which only provides for the accidental mecting of five ſhips in v 
foreign parts, is not applicable to the preſent caſe, q 
The declaration alleging that it was his duty as commander d 
of a ſquadron to have aſſembled a court-martial, and the power ( 
to hold ſuch a court depending upon the law of the land, the 0 
court muſt look to the act of parliament to find whether, az t 
commander, it was his duty ; and the law being clearly otherwiſe, 
being alleged, there is no authority ſhewn. 


On the ſecond argument, Scott ſuggeſted to the court, that 
(ſuppoſing the action to lie) if ſome of the counts in the declara- 
tion were not good in point of law, a court of error could not 
award a venire facias de novo, after a general verdict found, even 
though one of the counts were good, which was ſufficient 
to warrant a judgment ; but that the judgment muſt be either 
affirmed or reverſed. He admitted that the caſe of Ale v. 
Grant (a) decided the reverſe of that propoſition : but he ob- 
ſerved that that determination was not warranted by the old au- 
thorities. For in all the former caſes (5), where a court of error 
had awarded a venire facias de novo, there either had been a /þe- 
cial or imperfect finding by the jury, and not a general and per- 

fe verdict. 


c 
and that which confers the authority, namely, a commiſſion, not 
( 
| 
{ 
| 


Arguments for the Defendant in Errer, 


xt Error. The iſt etror aſſumes the action to be maintainable, if the 
plaintiff in error malicicu/ly, and without reaſonable or probable cauſe, 


(a) Dougl. 703. 
(5) The following ſeem to be the moſt material authorities on the ſubject, one of 
. which even denits that a court of error can in ary caſe award a venire de now. 2 Ro. 
r. 721. fl. 10. 2 Ro. Abr. 722. pl. 16. 18, 19. Bro. Abr. tit. Venire facias, l. 12. 
21 Hen. 6. 20. Pl. 38, 39. Sty. 34. 64 205. 307. 335. 445 2 Bulftr. 32. 214 
Raym. 1521. 2 Sira. 1053. 1055. 1124. 1 Wilſ. 55, 4 Brown's App. 280, Coup 
3g. 91. Dougl, 361.3 and Ceppirger v. Keating, M. 22 C. 3. B. R. poſt. 2 vol. * 4 
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(id arreſt, ſuſpend, and bring the defendant to trial: but it al- 
leges that a reaſonable and probable cauſe for ſuch arreſt, ſuſpen- 
Con, and trial, appears on the face of the record. 

This probable cauſe is argued to appear on the record from the 
charge, and the manner in which the defendant in error appears 
to have been acquitted of it, namely, not from the facts on which 
it was framed being negatived by the ſentence of the court, but 
from a juſtification of his conduct having been made to appear 
from circumſtances ſhewn to the court in evidence : ſrom whence 
it is argued, that the exiſtence of the facts on which the charge 
was ſounded, leaves probable cauſe. But the anſwers to that ar- 
gument are, firſt, that no probable cauſe for ay of the charges 
does appear upon the record from the language of the ſentence of 
the court-martial, by which the defendant in error is acquitted 
of them; much leſs, when coupled with the antecedent part of 
the record. Secondly, that in the utmoſt latitude of conſtruction 
of the language of the ſentence, and the utmoſt extent of the ar- 
gument founded on it, the probable cauſe could extend but to 
one of the charges; the facts of the others being expreſsly nega- 
tired. And as the action would have been maintainable for the 
other two, independently of the third, the court will, after ver. 
dict, intend that the jury gave their damages for thoſe charges 
which were actionable. 

As to the firſt, To ſupport the preſent aCtion, there muſt be 
malice expreſs, or implied, and a want of probable cauſe. What 
is malice expreſs cannot be miſunderſtood. Malice implied can 
only be implied from circumſtances ; and the total want of a pro- 
bable cauſe is evidence of malice. If it can be ſhewn that a pro- 
ſecutor knew the party proſecuted to be innocent, proſecuting 
under that impreſſion is deciſive proof of malice ; for it could not 
be from public motives. What thereſore is probable cauſe is the 
great matter for conſideration. The def:nition of probable cauſe 
is ſuch conduct in an individual accuſed as will warrant a legal 
and reaſonable ſuſpicion of offence againſt the law in the mind of 
the perſon acculing, ſo as that a court can infer a proſecution to 
have been taken up on public motives. It is a mixed queſtion of 
fact and law. What circumſtances exiſted, and what knowledge 
the proſecutor had of them, is a queſtion of fact: but when the 
facts are known, and the mind of the proſecutor is laid open to 
the jury by evidence, then, whether it were a reaſonable or un- 


reaſonable cauſe of proceeding is a queſtion of law. 
10 But 
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But it is a clear maxim, that no man who proſecutes another 
for a crime, bclieving him to be wholly innocent of it, can, if 
the party be acquitted, lay hold of a technical probable cauſe frem 
future circumſtances. It matters not whether the party proſe. 
cuted be acquitted of the offence from the facts of the charge not 
being proved, or from a juſtification, taking them to exiſt, if the 
protecutor were acquainted with the fact, and the juſt effe& of 
ſuch juſtification ariſing out of it before he proceeded. As for in. 
ſtance, if a commander in chief, whoſe ſignal had been diſobeyed, 
knew that the oſſicer diſobeying it did it from ſuch motives a; 
made the diſobedience perfectly juſtifiable in the officer, and was 
convinced of his reCtitude z ſuch commander could not ſuſpend 
and try him, merely becauſe the defence (which is known to him) 
muſt come from the officer himſelf in the ſhape of a juſtification, 
The plaintiff in error muſt therefore eſtabliſh that there is ſuf. 
ficient on the face of the record to ſhew poſitively that he aQed 
upon a reaſonable and legal ground of ſuſpicion of guilt, to en. 
title him to legal protection for having proſecuted, notwithſtand- 
ing his malicious motive, which ſtands admitted by the aver- 
ment, ſtating that he did it maliciouſly. It will not be ſufficient 
that it ſhould ſtand indifferent on the ſentence, whether there 
was probable cauſe for one charge, or not; for the declaration 
having averred that the plaintiff in error brought the defendant to 
trial without any reaſonable or probable cauſe, and the jury having 
found it, the want of that probable cauſe, ſo diſtinctly averred, 
muſt be taken to exiſt, unleſs the record contain matter repugnant 
to ſuch averment. And the record muſt be conſtrued, like all 
other legal inſtruments, ut res magis valeat quam pereat ; the 
ſentence muſt be reconciled with the averment, if they be re- 
concilable in language. In order to determine whether there 
be any matter directly repugnant to the averment, it is ne- 
ceſſary to examine the record, viz. the two firſt counts, to 
which only the objection applies. 'The declaration avers that 
although the defendant in error during the whole of the en- 
gagement, &c. conducted himſelf as a gallant officer, and did 
his duty to the beſt of his power, confedering the flate of his ſhip, 
and was never guilty of any of the charges particularly ſpecified, 
get that the plaintiff in error well knowing the premiſes, (namely, 
the innocence and merit of the defendant in error, which 
was antecedently averred in the declaration,) but, maliciouſly, 
and without any reaſenable or probable cauſe, ſuſpended, arreſted, 

PER impr.ſoncd, 
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-npriſoned and brought him to trial for delaying and diſcou- 
raging the public ſervice, for diſobeying the commodore's verbal 
orders and public fignals in not cauſing the cables of the Vs to 
be flipped immediately, Sc. and alſo for falling a-ſtern, Sc. of 
which the declaration had averred him to be innocent, and inno- 
cent within the knowledge of the plaintiff in error. 

The firſt part of the ſentence, namely that he did not delay 
and diſcourage the public ſervice, is an expreſs negative, not only 
of the firſt charge in form, but of all in ſubſtance; for if the de- 
ſendant in error did not delay or diſcourage the public ſervice, 
he could not be guilty of any of the charges. The ſecond part 
of the ſentence, namely, that, from the circumſtances proved of 
the condition of the IJ, the defendant in error was ju/tifeable in 
not cutting or flipping his cable immediately, means, that, the 
defendant in error having acted rightly in not immediately 
cutting or ſlipping his cable, his not doing it was not in naval 
law or diſcipline a diſobedience. It makes no difference whe- 
ther the impoſſibility of obeying be phyſical or moral. The 
conduct of the defendant in error cannot be conſidered as a diſ- 
obedience of the commodore's orders, but an obedience to the 
{xrit, and a legal and juſtifiable diſpenſation with the fri form, 
of the order. It was ſo conſidered by the final adjudication go- 
ing to all the charges; for the court- martial honourably acquitted 
him of the whole of the charge. They conſidered juſtifiable con- 
duct as oppoſed to diſobedience. But even taking it to be a diſ- 
obedience completely juſtified, not excuſed, and that the plaintiff in 
error knew the fact conſtituting the juſtification, it is ſufficient. 
And the court will not now preſume that the condition of the 
ſhip, which conſtituted the juſtification, or its effect, as a juſtifi- 
cation, was unknown to the plaintiff in error. For the record 
excludes the preſumption of ignorance. It is not neceſſary for 
the defendant in error to ſhew from the declaration that the 
commodore had not probable cauſe; but the plaintiff in error 
muſt ſhew that, on the record, he certainly had. For there is 
a poſitive averment that he had not, and the whole record muſt 
be conſtrued together if reconcilable. In the eaſe of Reynolds 
v. Kennedy, there was no averment that the defendant had no 
probable cauſe, or that he well knew the premiſes; and the 
judgment in that caſe was very proper; for though the informa- 
tion was falſe, yet the defendant might have had probable cauſe. 
There, non conflat, that the charge was falſe within the defendant's 

Vol, I. Parr II. N u knowledge; 
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knowledge; here it is poſitively averred; in that cafe there wag 
a condemnation; in the preſent a direct acquittal. And the 
preſent record contains thoſe averments for the want of which 
the judgment was arreſted in that caſe. 

The fecond anſwer to the argument for the plaintiff in error is, 
that the probable cauſe (ſuppoſing the firit anſwer to be unſound. 
ed) extends at the utmoſt to the ſecond charge, and leaves the 
firſt and third defenceleſs: the facts of them being negatixed. 
And after verdict the court muſt intend that the damages were 
given for them only. The court of Exchequer had no diſſiculty 
in that part of the caſe (a). Wherever the injury is charged to 
have been committed at one and the ſame time, and the matters, 
in which ſuch injury is charged to conſiſt, appear, ſome to be ac- 
tionable, and others not, the court will preſume after verdict that 
the damages were given for the actionable part. That the law is 
ſo in the caſe of words ſpoken is clear from O/zorne's caſe, 10 Cy. 
130. Broughton's caſe, Mer, 142. Broke v. Clerk. Cra. Fliz, 
328. Thaxbie v. Smith, Cro. Elia. 788. Penſom v. Goodhay, 
Cro. Car. 328. The ſame rule likewife holds in treſpaſs. In 
Smaller v. Kerfoct and Wife (b), where treſpats was brought againſt 
baron and feme for breaking and entering the plaintift's houſe, 
taking his goods, and converting them to their own uſe, a mo- 
tion was made in arreſt of judgment, that the femc could not 
convert to her own uſe: but the court preſumed that the da- 
mages were given for breaking the houſe, and taking the goods, 


80 in actions of aſſumpſit. 2 Rol. Rep. 79. So in covenant, 


where ſeveral breaches are aſſigned, ſome being inſenſible, and 
general damages are given, they are preſumed to have been given 
for thoſe which are good. 1 Rel. Abr. 577. It cannot be con- 
tended that, ſuppoſing probable cauſe appeared for any of the 
charges, it would deſtroy the action as to the others, for the 
others might be conſidered as ſurpluſage. It is true that if the 
ſubſtance of a crime be laid various ways, in order to mect accu- 
rately the circumſtances as they may appear in proof, and the de- 
fendant be acquitted, but there was probable cauſe for the ac- 
cuſation, as laid in one count, no action would lic for the 
charges in the other. But if a perſon, having a probable caule 
to accuſe another of one offence, charge him at the ſame time 
with another, totally independent of the ſirſt, and of which he 
knew that other perſon to be perfectly innocent, and the perſon 


'a) Arie, 508, (6) 2 Kr. 1094. 
| accuſed 
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accuſed be acquitted of all, the probable cauſe for one charge 
does not repel the action for the malicious accuſation of the 
other. Suppole the plaintifF in error had probable cauſe for ac- 
cuſing the defendant of diſobeying his order, in not inſtantly 
cutting his cable, which the ſentence does not negative as falfe 
within his knowledge, but as juſtified, yet that does not give him 
any probable cauſe for accuſing him of falling a- ſtern after he 
did cut his cable, and not keeping up in the line of battle, or for 
charging him with being out of his ſtation at ſun- ſet; the truth 
of which charges the ſentence negatives; and the falſehood of 
which the declaration avers, together with the plaintiſf's perfect 
knowledge of their falſehood, In the caſe of the King v. Praſſer, 
which was an indictment for perjury, on the proſecution of Nixon, 
the perjury was charged to have been committed in an anſwer in 
Chancery to the proſecutor's amended bill. The ſubſtance of a 
rerbal agreement for a leaſe of ſome premiſes at Paddington was 
ſet ſorth in the amended bill: the defendant denied ſuch agree- 
ment, and ſtated it another way. 'The indictment contained 
thirty-three aſſignments of perjury, one of which was for deny- 
ing the agreement for the leaſe. As a defence againſt that aſſign- 
ment, the proſecutor's original bill was produced, and his in- 
ſtructions for drawing it in his own hand, by which he had ſtated 
it to be exactly as Proſſer did in his anſwer. The defendant, 
after being acquitted of all the charges, brought an action againſt 
Praſſr for a malicious proſecution; who, on the trial of that 
action, called many witneſſes to prove that he had probable cauſe 
for many of the charges; but the plaintiſf relied on this ſingle 
charge, which the defendant himſelf knew to be falſe. Lord 
Mansfield, before whom the cauſe was tried, told the jury, that 
the inſtructions in the hand-writing of the defendant for the ori- 
ginal bill left him defenceleſs againſt that charge of perjury, 
whatever probable cauſe he had for others; and the jury found 
a verdict for the plaintiff wich 100/. damages. The malicious 
charge in the preſent caſe was one act, though it contained inde- 
pendent members. But if any member of ſuch charge appears 
not to be actionable on the record, and the others do, the court 
ought to preſume, as in actions for words, that the judge at N. 
Prius did not admit any evidence relative to that, and that no 
damages were given for ſuch charge. 


2d Error. It cannot be denied as a general propoſition that 24 Error. 


wheneyer any ſubject of England ſuffers any damages from any 
Nn 2 illegal 
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illegal or injurious act of another, hort of felony, the law girez 
him a remedy by civil action, and without any previous cons 
viction of the act. And in this caſe it is not contended that the 
injurious act complained of is a felony. It appears by Lord 
Chief Juſtice Hell's argument, in Saville v. Roberts, that, if 3 
man be falſely and maliciouſly indicted of any crime that may 
prejudice his fame, or property, or may ſubject him to peril of 
life or liberty, he may bring his action, for he is falſely ſcandal. 
ized by the malice of the proſecutor. If, therefore, this aQion 
is not maintainable in principle or ſubſtance, ſuppoſing it pro- 
perly brought in point of form, it is an exception to a general 
rule of law. The general rule of law ſupporting the action, the 
exception mult be eſtabliſhed by the plaintiff in error; and that 
exception mult go the length of ſaying that an officer in the nayy 
forfeits or voluntarily ſurrenders all the clvil rights belonging to 
other ſubjects, when the injury proceeds ſrom a ſuperior officer, 
under colour of diſcipline; even although the act done be ad- 
mitted to have been done in oppoſition to diſcipline, in violation 
of naval duty, maliciouſly, and without cauſe. 'This can only 
be eſtabliſhed by a current of direct authorities, or the ſilence of 
precedents, which ſhew that the analogies and the policy of the 
law warrant the concluſion. 

As to the firſt, no caſe, or even dictum, can be ſhewn, to 
prove that an aCtion for a malicious proſecution cannot be main- 
rained againſt an officer for the abuſe of the authority delegated 
to him by the King's commiſſion, 

As to the latter, it has been contended that the aQion cannot 
be ſupported on account of the dangerous conſequences to the 
public, and by analogy to other caſes, It is true, that the public 
is deeply intereſted in protecting all righteous proſecutors of civil 
offences from the conſequences of miſtaken judgments. But 
ſuch protection is ſuſliciently afforded to all ſubjects by the at- 
duous proof thrown on plaintiffs ſeeking this ſort of redreſs; 
and not by holding out a previous indemnity to malignity, 
cruelty, and injuſtice. 'The ſuppoſed analogies are the ſuperior 
Judges of the realm; grand jurors finding indictments; petty 
jurors trying them; and the Attorney General proſecuting 
ex efficia for the Crown. But the exemption contended for 
extends beyond the analogies; it does not confine itſelf to ſu- 
perior officers, but runs through all the claſſes of naval ſubor- 
dination. 


Dat 
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But the principle contended for only protects the judges of the 
King's courts of record (a). The principle is obvious with re- 
ſpect to them: there is no court equal to the trial of the ſuperior 
judges of the realm for facts done in judicature. But the plaintiff . 
in error cannot be conſidered in the ſituation of a judge. If the 
queſtion had been, whether an action for a malicious judgment 
would lie againſt a member of a court-martial, aCting within his 
juriſdiction, there might have been ſome analogy ; but the plain- 
tiff in error is to be conſidered rather in the * of a proſecutor 
than a judge. 

As to grand and petit jurors in criminal caſes, cheir exemp- 
tion ariſes from a jealouſy of prerogative ; it would have been 
dangerous in the extreme to have allowed an attaint for the King; 
and it would have been impoſlible to have given an attaint for the 
ſubject, and none for the King. But in civil caſes an attaint lies. 

No caſe can be cited to ſhew that the attorney- general would 
not be civilly anſwerable for a corrupt abuſe of diſcretion; the 
argument is proving ignotum per ignotius; and on principle and 
ſtrong analogy he is anſwerable. The protection given to perſons 
acting for the public is in no caſes extended farther than to officers 
concerned in the revenue, who are frequently obliged to act on 
Render ſuſpicions, and would otherwiſe be open to endleſs pro- 
ſecutions. In the caſe of Boot v. Cooper and another (5), which 
was an aCtion of treſpaſs againſt an officer of exciſe for entering 
under a warrant of two commillioners founded on the 10 Geo. 1. 
c. 10. into the plaintiff's houſe to ſearch ſor concealed goods, 
the court held that the defendants were not treſpaſſert, even 
though they found nothing in the plaintiffs houſe, the act itſelf 
being legal; but that the only remedy was by an action on the 
caſe for obtaining or executing the warrant from bad motives. 

By analogy to thoſe actions which have been brought againſt 
governors of provinces, iſlands, and garriſons, military officers, 
and even oſſicers of the N it is clear that this action is main- 
tainable. 

The admiſſion that actions of treſpaſs vi et armis may be main- 
tained for acts of oflicers in the navy or army, not even acting 
from malice, but miltaking the extent and limits of their autho- 
rity, cuts up the great queſtion of policy by the roots. It was 
ſo conſidered by the Barons of the Exchequer when judgment was 


(s) Mir v. Kare, 2 Black. Rep. 1141. (5 E. 25 G. 3. J. K. 
Nn 3 given 


2 
9 
* 
q 
* 
[ 
4 


— ———— — — —— — —— — — — 3 — — — P — — —— ——— — a= — — - ooo oe co 


* * 


os — TL 
= ” 


\ — 
—— —ü—ä — —• ' r(kkww ü 71:mé . —ͤ— 2.35 
"—_ _ 
a - n o — E 
ha 


—» .*.* 
— 


ä eee 
3 8 Y — * 


2 
1 4 
- 


by 7 * 24 Ea ge 
=o. . ar . / A pp wx. Res. Tor / ate 


* . 7 WE 


536 CASES i MICHAELMAS TERM 


1786. given below, The action of treſpaſs ſuppoſes the act complained 
— — o to be illegal, and if the defendant juſtiſies, the whole burthen 


Joun- 


Sx» Of proof is thrown on him; for he muit make out his juſtifica. 
eh tion, In this kind of action the plaintiff is bound to ſtate his 


SuTTON, 


in Error, Whole cafe on the record; and unleſs he proves every part of it, 
he cannot recover. But at all events the form of the action doez 
not alter the nature of the thing, for which an action is maintain. 
able. The action on the caſe is brought for one of two reaſons, 
either that the injury is conſequential, or, if direct, that the a&, 


though legal, was from a bad motive. 
bad motive is the giſt of the action. 


In the preſent caſe the 
Every principle which the 


court laid down in the caſe of Fabrigas v. Meyn (a) is applicable 
to the preſent. And the language made uſe of by Id. Alansfield 
in the caſe of Wall v. M* Namara (6) is particularly ſtrong. That 
was an action brought by the plaintiff, as Captain in the African 
corps, againſt the defendant, as Lieutenant Governor of Seng 
bia, for impriſoning him for nine months at Gambia in Africa, 
The defendant pleaded the general iſſue, intending to juſtify the 
impriſonment under the mutiny act for diſobedience of orders. At 
the trial it appeared tliat the impriſonment, which at firſt was legal, 
namely, for leaving his poſt without leave from his ſuperior of- 
ſicer, though in a bad ſtate of health, was aggravated with many 
circumſtances of cruelty. Ld, 1ansfield, in ſumming vp to the 
Jury, ſaid, “In trying the legality of acts done by military officers 
ec in the exerciſe of their duty, particularly beyond the ſeas, 
& where caſes may occur without the pollibility of application for 
« proper advice, great latitude ought to be allowed, and they 
t ought not to ſuſſer for a {lip of form, if their intention appears 
« by the evidence to have bcen upright; it is the ſame as when 
« complaints are brought againſt inferior civil magiſtrates, ſuch as 
& juſtices of the peace, for acts done by them in the exerciſe of 
« their civil duty. There the principal enquiry to be made, by a 
& court of juſtice, is, how the heart ſtood? And if there appears 


& to be nothing wrong there, great latitude will be allowed for 


« miſapprchenſion or miſtake, But on the other hand, if the 
«© heart is wrong, if cruelty, malice, and oppreſſion, appear to 
te have occaſioned or aggravated the impriſonment or other in- 


& jury complained of, they ſhall not cover themſelves with the 


() Corp. 161, (5) Sittings at Wat. after Ma. 1779- 


« thig 
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« thin veil of legal forms, nor eſcape, under the cover of a juſtifi- 
« cation the meſt rechnically regular, from that puniſhment which 
« it is your province and your duty to inflict on ſo ſcandalous an 
« abuſe of public truſt, It is admitted that the plaintiff was to 
« blame in leaving his poſt. But there was no enemy—no mu- 
« tiny—no danger —His health was dcclining, and he truſted to 
« the benevolence of the defendant to conſider the circumſtances 
under whick he acted. But ſuppoſing it to have been the de- 
« fendant's duty to call him to a military account for his miſcon- 
duct, what apology is there for denying him the uſe of the 
common air in a ſultry climate, and ſhutting him up in a gloomy 
« priſon, where there was no poſſibility of bringing him to a trial 
« for ſeveral months, there not being a ſuſſicient number of officers 
« to form a court-martial? "Theſe circumſtances, independent of 
« the direct evidence of malice, as ſworn to by one of the wit- 
« neſſes, are ſuſſicient for you to preſume a bad malignant motive 
in the defendant, which would deſtroy his juſtincation, had 
« it even been within the powers dclegatcd to the defendant by 
his commiſſion (a).“ 

80 that where an officer makes a flip in form, great latitude 
ought to be allowed ; but for a corrupt abuſe of authority none 
can be made, Yet, according to the argument for the plaintiff 
in error, no latitude is aJorded to the firſt, and abſolute impu- 
nity to the laſt. 

Swinton v. Mclioy (5), was an action of falſe impriſonment 
brought by the plaintiff as purſer of the Trident man of war 
againſt the defendant, who was his captain. The defendant 
pleaded a juſtification for a ſuppoſed breach of duty. But it ap- 
pearing in evidence that the defendant had impriſoned him for 

three days without enquiring into the matter, aud had then re- 
leaſed him on hearing! his defence, Ld. Mangſield ſaid, that ſuch 
conduct on the part of the defendant did not appear to have been 
a proper diſcharge of his duty, and therefore that his juſtification 
had failed him under the diſcipline of the navy. But ſuppoſe that 
Capt. Molloy, inſtead of releafing the plaintiff on hearing his de- 
fence, had kept him confined till he came to England, and had 


then made a charge againſt him in order to juſtify himſelf, the ſame 


policy which ſuffered an action of falſe impriſonment in that 


| fa) In this caſe there was a verdict for the plaintiff, damages 10007. . 
4% Sittings after A. 1783, at / . cor. Ld. A angela. 
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caſe for the incautious, though upright, conduct of the defend. 


ant, would have ſupported an action on the caſe founded on coo) 


Jonne 

$TONK 

againſt 
SuTTON, 


in Error, 


deliberate malice and injuſtice, not covered by a pretence of dif. 
cipline. 

The analogy between the preſent caſe and that of Surherland v. 
Murray (a) is very ſtrong to ſhew that a perſon repreſenting the 
King in all functions, civil and military, where the act complained 
of is expreſsly legal, ſhall anſwer for an abuſe of his authority, 
There the declaration ſtared that the defendant was governor of 
Minorca, and vice-admiral of the iſland, that the plaintiff was 
judge of the Vice-Admiralty Court, with all fees, emoluments, 
Sc. and that the defendant, to injure and oppreſs him, maliciouſly, 
and without any reaſonable or probable cauſe, ſuſpended him from his 
effice, per quod he loſt his profits, &c. On the evidence it appear- 
ed that General Murray had legal authority to ſuſpend till the 
king's pleaſure was known; that he had ſo ſuſpended him, and 
directed the Secretary of State to take the king's pleaſure on it. The 
General profeſſed himſelf ready to reſtore him if he made a patti- 
cular apology; the king approved of the ſuſpenſion, unleſs the 
terms were complied with. There the plaintiff recovered 50000. 
and it never occurred to any lawyer that there was any pretence 
to move in arreſt of judgment. 'The giſt of the aCtion was 
admitting the legality of the ſuſpenſion thus confirmed, but com- 
plaining of the defendant's exerciſe of his original authority, and 
his malicious and falſe repreſentations, by which the ſuſpenſion 
had been confirmed, | 

The argument on the incompetency of juries, to try queſtions 
of this nature, is not entitled to much weight, when it is confider- 
ed that almoſt all the injuries which one individual may receive 
from another, and which are the foundation af numberleſs actions, 
involve in them queſtions peculiar to the trades and conditions 
of the parties: and if this argument were well founded, ſuch 
actions could never be tried. In an action againſt a ſurgeon for 
1gnorance, the queſtion may turn on a nice point of ſurgery ; 
but the jury muſt attend to the witneſſes, and decide according 
to their number, profeſſional ſkill, and eauſe of knowledge; 
for cuilibet in ſud arte credendum eff. In an action on a warranty 
of a life in a policy, phyſicians muſt be examined. 80 for in- 
juries on ſtreams to one mill by another, mill-wrights and engi- 


(a) Sittings at WF. after Taf. 1783, cor. Eyre, Baron. That action was twice 
tried, the firſt verdict being imperſect; and the damages were given on the ſecond trial. 


ncers 
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neers muſt be produced. Many queſtions even of navigation muſt 1786. 
occur, which muſt neceſſarily be decided by a jury; as in a 
caſe under the Hovering act, when unavoidable neceſſity is to 
exculpate — ſo in caſes of deviation on policy of infurance;—or again 
in caſes of ſea-worthineſs ;—or when one ſhip runs down an- in Error? 
other at ſea by bad ſteering. Yet thoſe actions are much more 
difficult, becauſe they depend ſolely on queſtions of navigation, 
But the giſt of the preſent aQion is malice, and want of pro- 
bable cauſe, which cannot involve any queſtion of navigation and 
ſea-fighting 3 and the preſent verdict was not founded on any 
{ſuch evidence, 

But if jurors are not competent to try ſuch a queſtion, the 
plaintiff is without any remedy at all. A court-martial can give 
no redreſs to the injured party. As to the caſe of Le Caux v, 
Eden, which was cited for the plaintiff in error, there the im- 
priſonment complained of was an immediate conſequence of ſeiz- 
ing a veſſel as prize. And the queſtion of prize or no prize, and 
its immediate conſequences, are notoriouſiy of Admiralty juriſ- 
dition. But the court, in that caſe, went principally on the Ad+ 
miralty having juriſdiction to redreſs the parties in damages. 

As to any objeCtian that may ariſe to an action of this ſort be- 
fore a defendant has been tried and convicted by a court-martial 
under the thirty-third article of war; that argument holds in no 
caſe ſhort of felony. For if it were to prevail in the preſent caſe, 
it might, with the ſame reaſon, be extended to many others; as, 
for inſtance, no action would lie for maliciouſly holding to bail 
without a previous conviction for perjury. 

The extreme difficulty which ſtands in a plaintiff's way, in 
this kind of aCtion, is an anſwer to the ſuppoſed impolicy of 
entertaining it, 'The knowledge that no aCtion lies for any in- 
jury, except from malice and injuſtice, while it can never check 
the conduct of good men, may form a check on the bad. But 
even if it be impolitic to entertain actions of this nature, it is a 
legiſlative, not a judicial, duty to repel it, 

3d Error. The loſs of prize-money for prizes taken while 3d Error. 
Captain Lumley (who was appointed to ſucceed to the defendant 
in error) commanded the , during the ſuſpenſion of the defen- 
dant in errar, is charged upon the record as a legal conſequence 
of that ſuſpenſion. This is aſſigned as error, and it is alleged that 
that ſuſpenſion did not carry that legal conſequence ; the defen- 
unt in error being entitled by a ſpecies of jus paſtliminii to all thoſe 

rights 
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1786. rights which would have belonged to him if he had never been 
— accuſed, ſuſpended, and tried. But the defendant in error can 
Jenn: have no prize-money but what he 1s entitled to under the king's 


STONE 
egainſt proclamation, Now the proclamation gives the captain, 2609 ſhall 


— be aftuaily an board on the taking of any prize, thicu-eighths. The 
term * actually on board” has repeatedly received a legal con- 
ſtruction, It does not mean merely perſonally on board ; but on 
board in the aFual fation and capacity in which the prize-money 
is claimed. And therefore the proclamation requires the captain 
and other officers to make out and ſubſcribe prize !ilts, ſtating the 
quality of the perſons on board, and to trant mit them to the com. 
miſſioners of the navy. The real meaning of the proclamation 
in this particular underwent a ſolemn diſcuſſion in the caſe of 
Wemys v. Linzee and another (a), where it was determined, by 
the court granting a new trial, that a captain of marines, who 
happened to be on board a frigate when ſhe took a prize, but did 
not belong to her complement, ſhould thare only as a paſſenger. 
If that deciſion be right, the defendant is not entitled to any part 
of the prizes taken aſter his ſuſpenſion. For Captain Lune) 
was to all intents and purpoſes Captain of the , and actually on 
board as Captain when the prize was taken. Indeed, according 
to the doctrine of the jus poſiliminii, the defendant in error is en- 
titled to his pay as well as prize-money during his ſuſpenſion; in 
which caſe Captain Lumly had no title to receive it; for both 
could not. But as the plaintif in error undoubtedly had authority 
to appoint Captain Lumley to the office of Captain with all the 
emoluments, the conſequence is unavoidable, that Captain Lumley 
was entitled, during the whole time he commanded the Ie, to all 
the advantages which the law gives to the Captain of a ſhip, and 
conſequently to the prizes in queſtion. Neither does it appear on 
the record that, when the prizes in diſpute were taken, the de- 
fendant in error was actually on board; and if he were not en 
board, he could not ſhare even if captain. No jus poſliminii there- 
fore can attach in the preſent caſe, without deſtroying the effect of 
Captain Lumleys commiſſion both as to prize-money and pay, and 
reducing him to loſe both in every ſtation.. For he had left his for- 
mer ſhip, and could not ſhare there becauſe he was not on board, 
and his place was ſupplied; and if he did not take prize-moncy 
as Captain of the Jie he could not ſhare in any other capacity on 
board her, nor in any capacity at all on board any other ſhip in 
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the ſquadron. So that he would ſuffer an actual puniſhment and 1786. 
loſs from an appointment to a legal commiſſion; for the pay and 


ize-money cannot belong to both. — 
4th Error. It cannot be contended that, becauſe an officer is 34 
* 


not amenable to a court- martial after three years, no action can in Error. 
be maintained againſt a commanding officer for delaying contrary 4th Error. 
u hir duty to bring an inferior officer to trial within that time. 
The gilt of the two laſt counts, as well as of the others, is mala 

;—oppreſſon and injuſtice in the exerciſe of a legal diſcre- 
tion, The action is not therefore treſpaſs, becauſe the law au- 
thorizes the act; but it does not protect malam fidem in the exer- 
ciſe of legal authority. It would be a harſh conſtruction of a 
ſtatute of limitation in favour of officers ſubject to trial, to en- 
oraſt upon it a right in ſuperior ofhcers to hold with impunity 
an inferior three years in confinement diſgraced and ſuſpended, 
when diſcipline and convenience juſtified a trial and enlargement 
immediately. If a commanding officer has this time in ſtrict- 
neſs of law, it may be an anſwer to an action of treſpaſs, which 
calls the mere legality of the act in queſtion, but is uo anſwer to 
maction which impeaches the motive. For although a commander 
may have a right to detain an inferior officer accuſed in cuſ- 
tody for three years, it may be, under circumſtances, highly in- 
jurious and contrary to his duty to do ſo. The jealouſy of the 
law in that reſpe& is ſtrongly marked in the habeas corpus act, 
and the regular commiſſions of general gaol delivery, 

The third and fourth counts ſufficiently charge malam fidem. 
And there is no preciſe form neceſſary in an action on the caſe, 
as in a writ of conſpiracy. In Jones v. Gwyn, Ch. J. Parker 
ſaid, © a formed action mult be ſtrialy purſued : but an action 
on the caſe allows a latitude, and makes nothing neceſſary but 
* what the reaſon of the caſe makes ſo.” Surely then if a perſon 
maliciouſly contriving to injure his neighbour, acts wilfully, in- 
juriouſly, and contrary to his duty, that is in reaſon a charge of 
malice, and the action on the caſe requires no technical form. 
The jury having found that an earlier trial was reaſonable, con- 
venient, and juft, and that the defendant contrary to his duty, 
wilfully, and injuriouſly, with-held it, the court cannot reverſe 
the judgment for error without ſaying that, becauſe the exigency 
of naval conjunQures may render it neceſſary for a commander in 
chief to keep an inferior officer ſuſpended, and in confinement 
for trial for three years, he is not reſponſible to civil juſtice 

for 
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in Error. move. For, where it appears by one count, that the plaintiff may 
maintain his action, but there is one or more counts bad, and 
the verdict general, a court of error may and ought to grant a 
venire facias de novo. Aſile v. Grant. Dougl. 731. 

The uſe of the venire facias de novo is to cure the uncertainty 
of damages given by a general verdict, which aſſeſſes them on 
the whole declaration, when it appears that the plaintiff is not 
entitled to judgment on alt the counts, Where it does not ap. 
pear upon the record that the plaintiff has eſtabliſhed any cauſe 
of action, ſo as to be entitled to any judgment, then judgment 
is of courſe arreſted. But when it appears on the record that 
the plaintiff has ſtated in one or more counts a clear and legal 
cauſe of action, and the jury have found the facts which compoſe 
that cauſe of action to be true, ſo as to entitle him to a judg- 
ment on thoſe counts which ſtate them, but that the uncertainty 
ariſes from the damages not being appropriated by the jury ſpe. 
cifically to ſuch good counts, but to others alſo which are not 
good in law, then the judgment cannot be arreſted in toto, nor 
the plaintiff driven to a new action. But he muſt be ſent 
again to trial on the ſame record to take the ſenſe of a jury on that 
part of it alone which is good. The reaſon for awarding a venire 

Facias de nous appears ſtronger in the preſent inſtance than in ge- 
neral, becauſe the firſt and ſecond counts of this declaration have 
no connection with the third and fourth, but are brought for the 
redreſs of injuries totally diſtinct and independent. 

zin Error. In anſwer to the fifth error, that it is not ſhewn upon the re- 
cord that the plaintiff in error had authority to aſſemble a court- 
martial, which renders the charge of delaying it defective. In thc 
firſt place it is not aſſigned ſpecially as error; but even if it had been 
it deſerves no weight in this ſtage of the proceeding. The third 
count, after ſtating the charge, the arreſt, and ſuſpenſion until a 
court-martial could be had, avers, that although it was zhe duty of 
the ſaid George, as ſuch commander, to hold the court as ſoon as he 
reaſonably and conveniently could; and although the defendant as 
commander in chief might reaſenably and conveniently have held the 
court while the ſquadron continued at Port Praya, yet the def.,ndant, 


well knowing the premiſes (that is, tel knowing that a court 
mig hi 


1786. for running to the end of that time, when humanity, Jultice, " 
duty, and diſcipline, called for an immediate trial. a 

—.— But if this argument be not tenable, and the third and fourth : 
2 counts are bad, the utmoſt conſequence is a wenire facias d. t 
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might reaſonably and cenveniently be aſſembled, and that it was his 
duty to hold it ) but contriving, and wrongſully, injuriouſly, and 
maliciouſly intending to aggrieve, oppreſs, and injure, the plain- 
tiff, c. he, the defendant, vilfully, wrongfully, injuriouſly, and 
contrary to his duty, omitted, neglected, and refuſed, to hold a court- 
martial at Port Praya, c. and thereby wilſully, wrongfully, in- 
juriouſly, and contrary to his duty, kept the plaintiff impri- 
ſoned and ſuſpended until his trial and acquittal in England, by 
which, Oc. ; 

On this record it was argued for the plaintiff in error that it 
does not appear that he had authority to hold a court-martial; 
which want of power mult ariſe either from his not having a 
commiſhon to hold one, or that there was not a ſufficient num- 
ber of officers. But this objection is raiſed after a verdict. And 
the rule after verdict, which is perfectly ſettled and underſtood 
by a variety of caſes ſince the ſtatutes of Ferfails, is, that where 
the plaintiff wholly omits to ſet forth the giſt of his action or his 
title to recover, it is an incurable defect in ſubſtance ; but if he 
ſet it forth generally, though without thoſe circumſtances which 
go to its formation and conſtitution, ſuch circumſtances as are 
neceſſary to eſtabliſh the giſt of the action, which is generally 
alleged, are to be preſumed to have been proved at the trial, as 
otherwiſe the plaintiff muſt have been nonſuited. Deng. 658. 
Salk. 130. Cro. Car. 497. 2 Jones 145. 1 Mad. 169. Carth. 130. 
1 Sid. 423. 1 Veutr. 34. 119. 123. Hardr. 221. Rep. Temp. 
Hardw. 116. Stra. 212. and Trial per Pais 285 (a). 

In the preſent caſe it is a {trained preſumption, and contrary to 
the fact, that the plaintiff in error had no authority to hold a 
court- martial. Upon this record the court is bound to take no- 
tice of the ſituation of the parties. And it is ſcarcely poſſible to 
ſuppoſe that the lords of the Admiralty would neglect to inſert 
in the commiſſion of a commander in chief the uſual power to 
hold courts-martial. For it is ſo much a matter of courſe to 
give a commander in chief that power, that in caſe of his death, 
or removal, his ſuccefſor ſucceeds to that power under the ſixth 
ſection of the 22 Geo. 2. c. 33. 

Beſides, the general averment, that the plaintiff in error wrong- 
fully, wilfully, and contrary to his duty, omitted to hold the 
court, made it neceſſary for the defendant in error to ſhew that 
it was the commcdore's duty to hold it, which could not be 
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1786. done without proving that he had authority to hold it, and that 
there was a ſufficient number of officers with him to enable him 
Jon x- . 6a» i 
roxy to Exerciſe his authority. It falls therefore within the principle 


. — of all the caſes cited, If he had neither authority nor numbers, 

in Error. his act was neither wrongful, wilful, or contrary to his duty ; 

neither could the averment be true, that he reaſonably and con- 
veniently could have held it. 

As the verdict therefore is general, the court cannot but pre. 

ſume that thoſe facts were proved, without which not a ſingle 


averment in the third count could have been eſtabliſhed. 


The following are the Reaſons an which the Opinion of Lird 
Mansfield, and Lord Loughborough, in the caſe of Johnſtone 
v. Sutton, was founded; reported to the Lord Chancellor, and 
delivered to his Lordſhip, who permitted the parties to take 
Copies. | 


By the courſe of proceeding no uſe could be made of them in the Ru- 
chequer Chamber : but the Chief Fuſtices were deſirous that their 
reaſons for differing with the Court of Exchequer ſhould be au- 
thentically known, and took this method of doing it. 


Reaſons for On the 2d day of February laſt we heard this cauſe argued by 

— counſel on both ſides; and upon the 4th inſtant we heard it again 

ment. fully argued by the counſel for Captain Stan the defendant in 
error, and the plaintiff in the cauſe. 

The record is printed, and in every body's hands; there is 
therefore no occaſion to ſtate it. 

The general queſtion is, whether, upon the face of the decla- 
ration, after a verdict, ſufficient matter appears to ſhew that the 
plaintiff ought not to recover ? 

There is no ſimilitude or analogy between an action of treſpaſs, 
or falſe impriſonment, and this kind of action. An action of treſ- 
paſs is for the defendant's having done that, which, upon the 
ſtating of it, is manifeſtly illegal. This kind of action 1 
for a proſecution, which, upon the ſtating of it, is manifeſtly 
legal. 

The eſſential ground of this action is, that a legal proſecution 
was carried on without a probable cauſe. We ſay this is empha- 
tically the eſſential ground; becauſe every other allegation may 
be implied from this; but this muſt be ſubſtantively and ex- 


preſsly proved, and cannot be implied. 
aj From 
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From the want of probable cauſe, malice may be, and moſt 
commonly is, implied. The knowledge of the defendant is alſo 
implied. 

From the moſt expreſs malice, the want of probable cauſe can- 
not be implied. 

A man, from a malicious motive, may take up a proſecution 
for real guilt, or he may, from circumſtances which he really 
believes, proceed upon apparent guilt z and in neither caſe is he 
liable to this kind of action (a). 

After a verdict, the preſumption is, that ſuch parts of the de- 
claration, without proof of which the plaintiff ought not to have 
had a verdict, were proved to the ſatisfaction of the jury. In 
this caſe, to ſupport the verdict, there was nothing neceſſary to 
be proved, but that there was no probable cauſe, from whence 
the jury might imply malice, and might imply that the defendant 
knew there was no probable caule. 

The queſtion of probable cauſe is a mixed ni of law 
and fact. Whether the circumſtances alleged to ſhew it pro- 
bable, or not probable, are true and exiſted, is a matter of fact; 
but whether, ſuppoſing them true, they amount to a probable 
cauſe, is a queſtion of law: and upon this diſtinction proceeded 
the caſe of Reynolds and Kennedy, 1 Wilf. 232. 

Thus much we think fit to premiſe in general, as a material 
introduction to the diſcuſſion of the queſtion upon this record. 

The objections made by Jobuſlone, the defendant in the cauſe, 
come under two general heads : 

Firſt, Suppoſing this kind of action to lie. 

Secondly, That it does not lie. 

Firſt, Suppoſing it to lie, the defendant has made tie follow- 
ing objections: 

To the firſt count, 

1ſt Objection, That there appears upon record a probable 
cauſe in law. — 

zd, That the declaration alleges, by way of ſpecial damage, 
as a legal conſequence of the plaintiff's ſuſpenſion, that he loſt 

his ſhare of the prize-money acquired by the ſhip during his ſuſ- 
penſion ; which the defendant ſays is not true. 

Upon the third count it is objected that it is not alleged that 

the defendant had a commiſſion to hold courts-martial, and as 
commander in chief he had no ſuch authority, 


(a) Nds Warren v. Matthews, 6 Ad. 73. 
adly, 
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1786. 2dly, That not holding a court-martial ſooner, if any, is 4 


| 

| mere military, offence, contrary to the duty of the defendant, ag b 

| Jonx- commander; and the guilt has not been tried by any military tri. F 

| Sei, bunal, and in this reſpect is like the caſe of Barwis and Kee, : 

| TTON, : « 

| in Error. 2 Wilſ. 314. 

| As to the firſt objection under the firſt head; 

| The charges againſt the plaintiff before the court-martial were 

a formally two; but in reality and effect, one; 0 wit, the diſobe- i 

dience of the defendant's verbal orders, public ſignals, &c. 

: The ſecond charge is a conſequence of the firſt, viz. for de- 

laying and diſcouraging the public ſervice on which he was or- 

dered on the 16th of April 1781; which delaying or diſcoura- | 
| 


ging aroſe from his not doing as he was ordered, no other inſtance 
i being alleged. 

i* The flight, the ſignals, the attempt to purſue, the enemy ſailing 
off, are all admitted by the declaration. That the orders were, 
in fact, not obeyed, ſeems admitted too; for the plaintiff only 
avers © that he did not wilfully and willingly diſobey;“ but the 

ſentence of the court-martial ſhews clearly that the orders were 
diſobeyed, and that the plaintiff juſtified himſelf by a phyſical 
impoſlibility to obey. Nothing leſs could be a juſtification, | 

A ſubordinate officer muſt not judge of the danger, propriety, 
expediency, or conſequence of the order he receives: he muſt 
obey ; nothing can excuſe him but a phyſical impoſſibility. A 
forlorn hope is devoted—many gallant officers have been devoted. 
Fleets have been ſaved, and victories obtained, by ordering par- 
ticular ſhips upon deſperate ſervices, with almoſt a certainty of 
death or capture. 

The queſtion then tried by the court-martial was, whether the 
plaintiff was juſtified in not obeying by phyſical impoſlibility? 
Now there cannot be a queſtion more complicated. Ir involves 
the preciſe point of time; the ſtate of the wind; the ſtate of the 

1 ſhip; the poſition of both fleets. It requires great ſkill in navi- 

„ gation. There is no queſtion likely to create a greater variety of 

opinions. 

It is poſſible, the court-martial at Portſmouth, at a great 
diſtance of time, may have thought it was impoſſible to obey; 
and yet the whole ſquadron, who ſaw the action, might be of a 
different opinion. We uſe it only as a poſſible ſuppoſition : but 
we are warranted to make it, by a matter of fact, which it ſeems 
came out upon the trial of this cauſe. 1 


5 
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jn the printed notes of my Lord Chief Baron's argument upon 
granting a NeW trial, his Lordſhip ſays, * that all the ſea officers, 
« thoſe examined for the plaintiff, as well as thoſe who were ex- 
« amined for the defendant, ſwore they ſhould have held them- 
« ſelves bound to obey the orders given, If they had been in the 
« ſituation in which the plaintiff was.” 

Under all theſe circumſtances, it being clear that the orders 
were given, heard, and underſtood ; that in fact they were not 
obeyed; that, by not being obeyed, the enemy were enabled the 
better to ſail off; that the defence was an impoſſibility to obey— 
A moſt complicated point Undler all theſe circumſtances, we 
have no difficulty to give our opinion, that, in law, the commo- 
dore had a probable cauſe to bring the plaintiff to a fair and im- 
partial trial, | 


This probable cauſe goes to both parts of the charge; the diſ- 


obedience, and obſtructing the public ſervice. But if it went to 
the diſobedience only, it would equally avail the defendant in 
this cauſe, For it is not like the caſe put of a plaintiff recovers 
ing, where he lays, in the ſame ſentence, words actionable, and 
words not actionable. | 

Here the defendant alleges a juſtification of the arreſt, ſuſpen- 
fon, and trial. If his juſtification be allowed, there is an end of 
the action. 

If the defendant were right in trying the plaintiff ſor diſobe- 
tence, the adding delay, and obſtruQing the public ſervice, were 
only two or three ſuperfluous words, which created no additional 
trouble, vexation, or expence; and this action is not adapted to 
ſo trifling a complaint. 

Second objection under the firſt head. 

The right to the prize-money in this caſe is, we underſtand, 
ſtill in litigation between the plaintiff and others, who are rio 
parties in this cauſe ; and therefore, without neceſſity, we chooſe 
to give no opinion upon it : and if our opinion is right upon the 
other points, this is not neceſſary. 

The third count is upon a ground collateral to the proſecution, 
ſt is for delaying to hold a court - martial for the trial of the 
plaintiff, while the ſquadron under the defendant's command 
continued abroad, contrary to the duty of his office as cotnmander 
in chief, | 

Objections have been made to the plaintiff's recovering upon 
this count ; 
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iſt, That it doth not appear upon the declaration, that he had 


—— authority to hold a court-martial. 


2dly, That the offence, as charged, is merely military, and 
ccntrary to the difcipline of the navy; and the defendant has not 
yet been tried for it by a court-martial. 

2dly, Alleging loſs of prize- money as a ſpecial damage. We 
have already ſaid why we decline giving any opinion upon this, 
As to the firſt, the averment is, that by law it was incident 
to the duty of his office to hold a court-martial : now the con. 
trary is manifeſt from the ftatute law of the land. There is no 
tact to be tried by the jury. The allegation is a propoſition in 
taw, and ſtands upon the record. It is falſe, and therefore the 
baſis of the charge, that the defendant had authority, is wanting; 
and this objection we think fatal. 

As to the ſecond objection; the delay is charged to he contrary 
to the defendant's duty as commander in chief. There is no rule 
of the common or ſtatute law applicable to this caſe. It is 4 
mere military offence. It is the abuſe of a military diſcretionary 
power; and the defendant has not been tried for it by a coun- 
martial. 

A court of common law, in ſuch a cafe, cannot aſſume an 
original juriſdiction. It is like the caſe of Barvis and Kepyel, 
This objection we think fatal, 

This is our opinion upon the firſt, ſecond, third, and fourth 
counts, ſuppckng an action for a groundleſs profecution before a 
court-martial to lic; and upon this opinion no queſtion will 
-ariſe whether or not there ſhould be a venire de novo. 

But the great and important queſtion now brought into judg- 
ment ſor the firſt time, is, whether ſuch an action can lie? 

The cccafion has often ariſen at different periods of time, when 
men of the flccts, put upon their trials before a court- martial, 
have thought the charge without a prodable cauſe, and have 
warraly felt the injury of ſuch an act of malice or oppreſſion: 
yet, till this expcriment, it never entered into any man's head, 
that ſuch an action as this could be brought; conſequently there 
is no uſage, preccdent, or authority, in ſupport of it. 

This caſe ſtands upon its own ſpecial ground. 


The wiſdom of ages hath formed a ſea military code, which 


in the laſt reign was collected and digeſted into an act of parlia- 
ment. The great object of this code is, that the duty of every 
man in the fleet ſhall be preſcribed and regulated by rules and 

ordinances 


or 
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ordinances adapted to ſea military diſcipline z and that every man 
in the fleet for any oence againſt his duty in that capacity or 
relation, ſhall be tried by a court-martial. 


If a man be charged with an oſſence againſt the articles, or 


where the articles are ſilent, againſt the uſage of the navy, his 
lt or innocence can only be tried by a court-martial. 

A commander in chief has a diſcretionary power, by this mili- 
tary code, to arreſt, ſuſpend, and put any man of the fleet upon 
his trial, A court-martial alone can judge of the charge. But 
this military law hath foreſcen that though it is neceſſary to give 
ſuperiors great diſcretionary power, it may be abuſcd to oppreſ- 
fon ; and therefore has provided againſt ſuch abuſe by the 33d 
article, 

A commander who arreſts, ſuſpends, and puts a man on his 
trial without a probable cauſe, is guilty within that article: but 
the ſame juriſdiction which tries the original charge, mult try 
the probable cauſe z which in effect is a new trial. And every 
rcafon which requires the original charge to be tried by a mili- 
tary juriſdiction, equally holds to try the probable cauſe by that 
juriſdiction. | | 

The ſalvation of this country depends upon the diſcipline of 
the fleet z without diſcipline they would be a rabble, dangerous 
only to their friends, and harmleſs to the enemy. 

Commanders, in a day of battle, mult act upon delicate ſuſpi- 
cions; upon the evidence of their own eye; they muſt give deſ- 
perate commands; they muſt require inſtantaneous obedience. 
In caſe of a general miſbehaviour, they may be forced to ſuſpend 
ſereral oſſicers, and put others in their places. 

A military tribunal is capable of feeling all theſe circumſtances, 
aud underſtanding that the firſt, ſecond, and third part of a ſol- 
lier is obedience. But what condition will a commander be in, 
if, upon the exerciſing of his authority, he is liable to be tried 
by a common law judicature ? 

if this action is admitted, every acquittal before a court- mar- 
tial will produce one. 

Not knowing the law, or the rules of evidence, no commander 
or ſuperior officer will dare to act; their inferiors will inſult and 
threaten them, 

The relaxation and decay of diſcipline in the fleet has been ſe- 


verely felt, Upon an unſucceſsful battle, there are mutual recri- 
minations, mutual charges, and mutual trials, The whole fleet 
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1786. take ſides with great animoſity Party prejudices mix—if eye, 
———o trial is to be followed by an action, it is caſy to ſee how endleſs 
| _— the confuſion, how infinite the miſchief will be, 

againſt The perſon unjuſtly accuſed is not without his remedy, He 


SUTTON, 25e . 

in Enor, has the propereſt among military men. Reparation is done to 
him by an acquittal. And he who accufed him unjuſtly i 
blaſted for ever, and diſmiſſed the ſervice. 

"Theſe conſiderations incline us to lean againſt introducing this 
action. But there is no authority of any kind either way ; ang 
there is no principle to be drawn from the analogy of other caſes, 
which is applicable to trials by a ſea court-martial under the ma- 
rine law, confirmed, directed, and authorized by ſtatute, Ant 
therefore it muſt be owned that the queſtion is doubtful: and 
when a judgment ſhall depend upon a deciſion of this queſtion, 
it is fit to be ſettled by the higheſt authority. 

According to our opinion it is not neceffary to the judgmer: 
in this cauſe. Becauſe, ſuppoſing the action to lie, we tlunk 
judgment ought to be given for the defendant (a). 


The judgment was accordingly reverſed by the Lord 
Chancellor (5). 


(a) The plaintiff in Error, 
(5) Pf. 784. This judgment of Reverſal confirmed in Pen. Pror, See 139 
p. C. (Sve ed.) 76. 
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ARGUED and DETERMINED 


A Th 


Court of KING's BENCH, 


Hilary Term, 


u the Twenty-Seventh Year of the Reign of GroROE III. 


—— 


In the courſe of the laſt Vacation, and in this Term, 
ſeveral Changes took place on the Bench and at the 


Bar. 


{n the vacation, Sir 7%n Stynner Knight, Lord Chief Baron of 
the Court of Exchequer, reſigned. 


On the 14th of January 1787, died, at his houſe in Lincoln's Inn 


Ficlds, Edward Willes, Eſquire, one of the Juſtices of 
this Court, 

On the 26th of Fanuary 1787, Sir Fames Eyre Knight, was 
appointed Lord Chief Baron of the Exchequer. 

On the gth of February 1787, Naſh Grofe, one of his Majeſty's 
Serjeants at law, kiſſed hands on being knighted; on the 
ſame day he was appointed one of the Juſtices of tis 
court, and on the 10th took his place on the Bench, 

On the 5th of February 1787, Alexander Thomſon Eſquire, one 
of the Maſters in Chancery, and Accomptant General, 
kiſſed hands on being knighted, and on the gth of February 
was called to the degree of Serjeant at law, and gave rings 
with this motto - Reverentia legum”: And on the ſame 
day he was appointed one of the Barons of the Exchequer. 

On the gth of February 1787, Simon Le Blanc and Soulden Laws 
rence, both of the Inner Temple, Eſquires, were called to 
the degree of Serjeants at law, and gave rings with this 


motto © Reverentia legum“. 
O 0 3 The 


1787. 
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- The KixG againſt The Sherilf of Cok x wALI. 
Wed It y, 

Jar. 24th. 
A rule, 
caliing on a 
theruttore- 


DIS was a rule to ſhew cauſe why a writ of attachw 
which had iflucd againſt the defendant for his contem 


ent, 


pt 


„ 8 CI YT * . 4 C Y * : . : 
turn a writ, n not returning a writ ol attachment iſſued againſt James Tipput, 
Hucd in tue 


vacation, 


tough teſt- 


cd in tlie 


ſuccteding 


term, is 
irregular; 


in a cauſe of Daz and Smith, ſhould not be ſet aſide for ir. 
regularity. The deſendant had been ſerved with a rule to return 
the writ (which had iſſued againſt James Tippet,) at Helftone in 
Cernwall, on the 7th of November lait z that rule was dated on 
the 6th of November, but in fact was iſſued before the com. 


and an at- 

t chment, mencement of the term. And the principal queſtion (for there 
grounded 1: . ; . | 

upon it, were two others which were not determined) was, whether a rule, 
will be ret 


atide by the 


court Cn 
motion. 


Tþ - A Ys 
7 2 5tu. 


iſſued in the vacation, though teſted in the ſuccecding term, 
calling on the ſheriff to return a writ, was properly iſſucd. 

Lawrence, in ſupport of the rule. 

Cowper and Morgan againſt it, 

Per Curium (a). This is not like a little flip made by the party, 
which does not affect the general practice of the court, and 
which the court would not be diſpoſed to attend to. But it is a 
new practice adopted by the officers, without the knowledge of 
the court; and therefore they muſt put a ſtop to it in ſucure, A 
rule thus obtained is falſe in itſelf, irregular, and improper. A 
rule to a ſheriit, calling on him to return a writ, preſuppoſes 
ſome neglect in him, and conſequently ſhould not iſſue till he 
has actually been guilty of ſome omiſſion. But here the officer 
of the court has taken upon himſelf to prejudge the ſheriff, and 
becauſe he ſuppoſed that the {heriff would be guilty of a default, 
has iHued the rule. 


Rule abſolutc, 


(a) Lord Aan: was not able to attend the whole of this Term. 


DarxBy againſt Cos xs, Clerk. 
NoTLEY apgainſ} The Same. 


1 # n defendant, who was vicar of Long Burten, in the 
modus is county of Derſet, in the year 1784, libelled both 
— 5 theſe plaintiſfs in the eccleſiaſtical court of the Dean of the 
cleſiaſtical 


court, a prohibition may be granted at any time before fro! ſentence. A prohibition will be granted 
to a court of ap pcal, where it appears that they have no juriſdiction over the ſuhject matter, _ 
after they have remittec the ſuit to the court below, and awarded colts againit tl ! appchant, aud 


though the party applying for 2 prohibition appealed to that court, 


cathedral 
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eathedral church of Sarum for tithes, The plaintiff Darby 
leaded the following modus, or preſcriptiye or cuſtomary pay- 
ments, which he ſtated to have been paid immemorially, namely, 
2. 10d, for the farm and lands called Whither e farm, and 65. 
for a farm and lands, called Hutchins, (being the ſame eſtate 
or the tithes of which the plaintiff was libelled,) in lieu of all 
vicarial tithes, and tithable matters within and upon the ſaid 
farms; payable at Lady-day yearly. On the 2d of July 1785, 
there was an interlocutory decree in the decanal conſiſtorial 
court of Sarum, that the anſwer of the preſent plaintiff to the 
third and fifth articles of the libel, which were for agiſtment 
tithes, and the tithes of the produce of a garden and orchard, 
was not ſuthciently full, and that the plaintiff ſhould make 2 
fuller anſwer to thoſe articles. From this he appealed to the 
Arches court of Canterbury, when Dr. Calvert, official principal 
of the ſaid court, on the, 11th of Fuly 1986, pronounced the 
preſent plaintiff's anſwer to the third and fifth articles of the 
libel not to be ſufficiently full and explicit; remitted the caule 
to the court below; and condemned the plaintiff in the coſts of 
the appeal. 

The plaintiff Netley pleaded a ſimilar modus, in lieu of the 
vicarial tithes for his lands: And, upon a decree in the Dean's 
court that his anſwer was infutkcient, he likewiſe appealed to 
the court of Arches, where his appeal was diſmiſſed in the ſame 
manner as that of the plaintiff (Darby), and he was alſo con- 
demned to pay the colts of the appeal. 

In laſt Michaelmas term the plaintiff Darby obtained a rule 
to ſhew cauſe why a writ of prohibition thould not iſſue to pro- 
kibit the court Chriſtian of the Dean of the cathedral church of 
Sarum from further holding plea of the matter there depending 
between the parties. 

The plaintiff Notley obtained a fimilar rule for a prohibition 
to the court of Arches. 

The court defiring that bath theſe rules ſhould be heard 
together; 

Piggat and Lawrence now ſnewed cauſe. Where an inferior 
court has original cognizance of a cauſe, it has been decided in 
many caſes that, if a party applies for a prohibition after eu- 
tence, he comes too late. Argyle v. Hunt, 1 Str. 1%7, In the 
preſent caſe, the libel being for tithes, the Dean's court had 
original juriſdiction of the ſuit. And though, alter pleading 
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1787. the modus, the plaintiff might have applied for a prohibition, yet 
by making no objection to the juriſdiction of the court till afte; 


DazxBY 
again; 


the interlocutory decree, and thereby putting the defendant to a 


Cosxx5s, great and unneceſſary expence, he has precluded himſelf from 


applying far a prohibition now, In the caſe of Full again 
Hutchins (a), the true diſtinction is taken by Lord Mansfield be, 
tween thoſe caſes where the court will or will not grant a pro, 
hibitionz and it was there held, that after a party has lain by 
and ſuffered the eccleſiaſtical court to proceed to ſentence, a pro. 
hibition ought not to be granted, if the court below had ori. 
ginal juriſdiction of the cauſe, Here it does not appear that the 
Dean's court determined upon the modus; They only decreed 
that the anſwer was not ſufhcient ; from whence it is fairly to be 
inferred that the only queſtion before them was reſpeCtipg the 
form of the proceeding, of which they were the ſole judges. A; 
the court of Arches decided that the decree of the Dean's court 
was juſt, it being a queſtion properly brought before them, this 
court will give credit to them for having rightly determined that 
point, without enquiring into the reaſons on which that ſentence 
was founded. And it is to be obſerved that the court of Arches 
likewiſe decreed the plaintiff 's anſwer to be inſythcient, which 
ſhews that they allo conſidered it as a queſtion of form, 

As to the prohibition to the court of Arches, this application 
is alſo too late, That court, after confirming the ſentence be- 
low, condemned the party in coſts, and remitted the cauſe to 
the Dean's court: ſo that the ſuit is no longer in that court, 
except as to the coſts : and a prohibition cannot now be granted 
to deprive the defendant of thoſe coſts, which were awarded to 
him by a court having a competent juriſdiction. Beſides it is 
the ſole province of that court to adjudge coſts againſt a party 
unjuſtly appealing, provided the appeal be properly brought be- 
fore them; and the plaintiff is precluded from chjecting to 
the competency of that court, he having himſelf appealed to it. 
But even ſuppoſing that the court of Arches were wrong in their 
judgment, aud that they ought not to have awarded coſts to the 
defendant, a caurt of common law cannot reviſe their decifion 
upon that point, becauſe the party might have appealed to the 
court of Delegates. And where a party has a remedy by appeals 
no prohibition lies. 2 Rol. Abr. 319. n. 1. | 

Douglas in ſupport of the rules was ſtopped by the court. 


(a) Conop. 422. 
. ASHHURST, 
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AsHHURST, J. In my opinion this court even in this ſtage of 
the buſineſs muſt grant a prohibition to both the courts, 

It is very clear that an eccleſiaſtical court cannot proceed in 
any cauſe where they have not an original juriſdiction of the 
ſubject matter; and if they do, a prohibition goes of courſe ; or 
where any incidental matter intervenes by which they are ouſted 
of their original juriſdiction, in that caſe alſo a prohibition mult 
o. Now I take that to be the cafe here; for though there is 
no doubt but that the eccleſiaſtical court have an original jurit- 
diction over matters of tithes, yet the inſtant the modus was 
pleaded, their juriſdiction was at an end, 

It has been ſaid that this is only an interlocutory decree as to 
the inſuſſiciency of the plea in point of form, If the ſentence 
had proceeded on the ground of a mere matter of form, I do not 
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againſt 
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ſay what the court would do: but here it does not appear that 


this is a mere matter of form; for they judge the anſwer to be 
inſuſicient generally as to two of the articles. And therefore 
we muſt exerciſe our own judgment, and examine whether on 
the face of the proceedings the plea appears to be inſuſlicient, 
Now it does not appear to me to be inſufficient ; for the plea 
ſtates that the modus is in lieu of the vicatial tithes; and that 
js an anſwer to the whole charge contained in the libel, If the 
court below could by an interlocutory decree adjudge the anſwer 
to be inſuſheient generally without aſſigning any reaſon for their 
opinion, it would preclude this court from granting a prohibi- 
tion in any caſe. But this court will not ſuffer their hands to be 
tied up by ſuch means, 

With regard to the prohibition to the court of Arches; 
although the plaintiff might haye made his application to this 
court ſooner, I do not ſee why we ſhould not even now grant 
the prohibition, Coſts are merely incidental to the original mat- 
ter; and if we put a ſtop to the original ſuit, we muſt do ſo to 
all the ſubſequent proceedings. And matter ſuſlicient appearing 
for this court to interfere and ouſt the eccleſiaſtical court of their 
juriſdiction, I am of opinion that a prohibition ſhould go to 


both the courts. | 
Boll ER, J. Before a party is entitled to a prohibition, it is 


incumbent on him to. ſuggeſt what has been done in the court 
below. When that ſuggeſtion is entered on record, if it ſtate 
facts which are not true, the other party ſhould move to quaſh 
it: but if they be not impeached, the court myſt take them ta 
be true, Now this caſe ſtands thus; to a ſuit inſtituted in the 
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eccleſiaſtical court the party pleaded a modus which covered the 


—— whole farm; he has pleaded it in terms that can admit of no 


Dax zv 
againſt 
Coszxs. 


doubt. And the only remaining queſtion muſt be as to the ex. 
iſtence in fact of the modus pleaded; and that it was ſo pleaded 
below is not contradicted. Then if we judge on theſe proceed- 
ings, they will not ſupport the arguments uſed by the counſel 
againſt the rules, that both the courts below held this plea to be 
bad in point of form; it is not ſufficient for them to ſay ſo, but 
they ſhould have ſhewn in what reſpect it was defective in form, 
It is not ſtated for what reaſon the courts below held the plea to 
be inſufficient; and as the plea is ſtated on the ſuggeſtion, it is 
right in point of form. Then it appears to us that a modus waz 
properly pleaded to the whole libel, which ouſts the eccleſiaſtical 
court of their juriſdiction ; and that is the ground on which this 
court will grant a prohibition. It is not neceſſary for the party 
to apply in the firſt inſtance for a prohibition; if he make an 
application any time before ſentence, he is in time: no other 
line can be drawn.” The argument which the counſel againſt 
the rule have uſed, namely, that the only object of this applica- 
tion is to prevent the defendant from recovering the coſts to 
which he is entitled under the ſentence of the court of Arches, 
is no objection to our granting the writ : that argument was 
much relied on in the caſe of 1/ h:tford againſt Milan (a), where 
the parties had gone to a great length in the eccleſiaſtical court, 
before they applied to this court for a prohibition : but the court 
there ſaid, if the party came before ſentence, it was in time. As 
to the caſe cited from Rolle Abridgement, in which it is ſaid 
that no prohibition lies, if there be a remedy by way of appeal, 
it relat-s only to thoſe caſes where the ſuit below was proper; 
therefore it is not applicable here, for this is a caſe, where, 
though the eccleſiaſtical court had originally juriſdiction, yet 
when the modus was pleaded, they were ouſted of their juriſ- 
dition, The prohibition is merely for the purpoſe of trying the 
modus; for the party applying muſt declare in prohibition, and 
if the jury find againſt the modus, I take it, a conſultation goes of 
courſe. And then the eccleſiaſtical court will perhaps be juſtiked 
in conſidering the coſts in all the ſtages of the proceeding. 
With reſpect to the other rule for a prohibition to the court 
of Arches: Ihe ſuggeſtion ſtates that the proceedings are now 
depending in that court; ior though a ſentence has been given, 
yet the colts have not been paid, and they are now provceeding 


(a, E. 26G. 3 BS. R. 
to 


to 
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to compel payment of the colts. Then they are in fact proceed- 

ing in this ſuit. And therefore a prohibition muſt go to both 
ts. 

ow Both rules abſolute. 


And the Court ordered the plaintiffs to declare in prohibition. 


Jaques againſt WIr RV. 


es for money had and received, money lent and advanced, 
Se. Plea, ſet off 340 J. upon a judgment recovered in 
Trinity term, in the 22d year, &c. by the defendant againſt the 
plaintiff in this court, which is ſtill in force and unſatisfied, 

The plaintiff in his replication admitted the judgment, Oc. 
but ſaid that the defendant in Michaelmas term in the 23d year, 
{7c. in order to obtain ſatisfaction of the ſaid judgment, charged 
him in execution of the ſaid judgment in the cuſtody of the mar- 
ſhal of the Marſbalſea, &c. and kept and detained him in ſuch 
cuſtody, and in execution of the ſaid judgment, until the 6th of 
February 1783, when he was by and vith the conſent, privity, 
authority, and licence of the defendant, and by his order and di- 
rection, releaſed and enlarged from and out of the ſaid cuſtody, and 
wholly diſcharged from the ſaid execution at the ſuit of the de- 
fendant of and upon the ſaid judgment. 

Rejoinder, That the plaintiff on the 28th of February 1783, at 
his inſtance and requeſt, was by and with the conſent, privity, 
authority and licence of the defendant, and by his order and di- 
rection, releaſed and enlarged from and out of the ſaid cuſtody, 
c. and diſcharged from the ſaid execution of the ſaid ſuit of the 
defendant of and upon the ſaid judgment ſo recovered, &c. for 
and in conſideration of the plaintiff's then and there making and 
delivering to the defendant a certain writing obligatory, bearing 
date the 28th of February 1783, in 6811. with a condition to 
ſatisfy the judgment either by inſtalments or by an annuity, and 
alſo for and in conſideration of a warrant of attorney, executed 
by the plaintiff on the 28th of February 1783, given to the de- 
fendant to conſeſs judgment upon the ſaid writing obligatory 
in the court of our lord the king of the Bench. That afterwards 
and within twenty days of the execution of the ſaid writing 
obligatory, and warrant of attorney, (to wit,) on the 18th day of 
arch 1783, the defendant, accerding to the ſorm of the ſtatute, 

cauſed 
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Friday, 
Jar. 26th. 
Where a + 
priſoner in 
execution is 
diſcharged 
by the con- 
ſent of his 
creditor 
upon givi 

a freſh — 
curity to 
ſatisfy the 
judgment, 
and that ſe. 
curity is af- 
terwards 
defeated on 
account of 
a mere in- 
formality, 
the judg. 
ment is 
ſatisfied, 
and cannot 
be ſct off 
againſt a 
demand of 
the priſoner, 
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cauſed a memorial to be inrolled in Chancery, of and coneerning 


m— annuity, ſecured by a bond and warrant of attorney to confeſs 


Jaques 


ardiiff 
Wiruv. 


judgment thereon in his majeſty's court of King's Bench, exe. 
cuted by the plaintiff, in the penal ſum of 681 J. in conſideration 
of the ſum of 340 J. 105. paid to the plaintiff by the defendant 
for one annuity of 50 J. to be paid to the defendant by the 
plaintiff during his life. That the plaintiff, after the grant. 
ing of the ſaid annuity to the defendant, made default of payment 
therein, And thereupon the defendant, by virtue of the ſaid 
warrant of attorney in Hilary term in the 26th year, c. ſigned 
judgment upon the ſaid writing obligatory againſt the plaintiff in 
the court of Common Pleas. And afterwards in the ſaid Hilo 
term ſued and proſecuted out of the ſame court a writ of fie; 
facias, directed to tlie ſheriff of Middleſex, who executed it, 
That afterwards in Eafer term in the 26th year c. the plain. 
tiff obtained a rule in the court of Common Pleas, to ſhew cauſe 
why the judgment ſigned by the defendant againſt the plaintif, 
and thc writ of execution iſſued thereon and executed, Sc. and 
all procedings in that cauſe ſubſequent to the ſaid judgment, 
ſhould not be ſet afide, and the bond and warrant of attorney 
brought into court and delivered up to the plaintiff to be can- 
celled, and the goods, &c. levied under the execution, reſtored to 
the plaintiff, and why the defendant ſhould not pay the coſts of 
all theſe proceedings; which rule was made abſolute in the ſame 
Eaſter term. That the ſaid court of Common Pleas ſo ordered 
the ſaid writing obligatory and warrant of attorney to be deli, 
vered up to be cancelled by reaſon of q miſtake, informality, and 
irregularity, in the ſaid memorial, that is to ſay, by reaſon of the 
ſaid warrant of attorney being therein expreſſed to be a warrant 
of attorney to confeſs judgment in his majeſty's court of King's 
Bench, inſtead of his majeſty's court of Common Pleas, and by 
reaſon of the conſideration of the ſaid writing obligatory and 
warrant of attorney being expreſſed to be for 340 J. 10 5. paid to 
the ſaid plaintiff, inſtead of expreſſing it to be in conſideration of 
the ſaid judgment for that ſum, 
To this rejoinder there was a general demurrer, and joinder 
in demurrer. 
Aforgen was to have argued in ſupport of the demurrer, but 
the court dere to hear the other ſide, 
Mod, contra, admitted as a general poſition, that where a per- 
fon is once taken in execution and diſcharged, he cannot be ſucd 
agu 
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3pain for the ſame debt. But he contended that that was not 


univerſally true, and that under the particular circumſtances of 


this caſe, the debt due from the plaintiſf to the defendant was 
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JAduts 
againſt 


not extinguiſhed. An execution againſt the perſon of a de- Wirur. 


fendant is not in all caſes a ſatisfaction of a debt; for if he eſcape 
gut of cuſtody when charged in execution, it is clear that an 
ation may be maintained on the judgment, becauſe it is by the 
defendant's act only that he obtains his diſcharge. The ſame 
rule likewiſe holds if that diſcharge be obtained by fraud. Now 
in this caſe the diſcharge granted by the defendant was not 
yoluntary, but-it was on a conſideration which has failed ; and 
therefore the diſcharge cannot operate as a bar, or extinguiſh the 
debt. This is like the caſe where a judgment on a ſimple con- 
tract is reverſed by a writ of error, the ſimple contract {till re- 
mains, and an action may be maintained on the amt. So if 
an execution be ſet aſide for irregularity, the plaintiff may ſue 
out another. 

ASHHURST, J. There muſt be judgment for the plaintiff in 
the preſent caſe, I cannot pretend to ſay how far a court of 
equity would interfere in this caſe; and indeed the defendant 
ſcems to have ſome ground ſor claiming relief. But, at all events, 
the diſcharge from the execution 1s certainly a difcharge at law, 
I know of only one caſe where a debtor in execution, who obtains 
his liberty, may afterwards be taken again for the ſame debt, and 
that is where he has eſcaped ; but the reaſon of that is becauſe 
he was not legally out of cuſtody. But where a priſoner obtains 
his diſcharge 4vith the conſent of the party who put him in exe- 
cution, he cannot be retaken. In the preſent caſe, the plaintiff 
truſted to the other ſecurity, and thereſore he cannot reſort to 
the firſt ſecurity again. 

BuLLER, J. The counſel for the defendant has relied only on 
the equity of the caſe ; and that advantage has been taken of a 
mere ſlip, It is not material for us to conſider whether a con- 
ſcientious man would have taken this advantage: the truth is, 
there is a ſlat objection under an act of parliament (a), of which 
the plaintiff is entitled to take the benefit. Ihe facts are, that 
the plaintiff, being in execution at the ſuit of the defendant, was 
diſcharged by him on giving a bond and warrant of attorney, 
which ſecurity, at the time it was given, was good. Therefore 
the plaintiff was not guilty of any fraud, But the objection is, 
that the requiſites of the act not having been complied with, 


(a) 17 Cer. 4. c. 6. 
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the ſecurity is void. That however aroſe from the neglect of 
the defendant himſelf, in not complying with the directions of 
the ſtatute. If the ſecurity were good at the time of the dif. 
charge, the dcfendant cannot have recourſe to the judgment 
again, becauſe that was waved ; and the debt having been once 
extinguiſhed, cannot be revived again. This is not a new quef. 
tion. The caſe of Vigers and Aldrich (a), goes the whole length 
of this; for it ſhews, that if a defendant has been once diſcharg. 
ed out of execution upon terms which are not afterwards com- 
plied with, the plaintiif cannot reſort to the judgment again, or 
charge the defendant's perſon in execution. 50 here, if the de. 
fendant has neglected to avail himſelf of the advantage of the 
ſecurity, it is his own fault, and he muſt take the conſequences, 


Judgment for the plaintiff (3), 


(a) 4 Burr. 2482. (5) Birch v. Sharlard, jp. 715. 


SEN HOUSE againſt CHRISTIAN and Others. 


E kh IS was an action of treſpaſs, which was tried at the laſt 
Aſſizes holden at Carliſie, for the county of Cumberland, 
before Heath, J. 

The firſt count of the declaration ſtated that the defendants 
broke and entered the plaintiff's cloſe called the Slip of Land, 
otherwiſe the Lane, in the townſhip of Z/ſenborough, in the county 
of Cumberland, extending in a direct line from the ſcite of a cer- 
tain ancient bridge or ſteps at the bottom of a certain cloſe, there- 
tofore called the New Cle/e, to a certain part of the king's com- 
mon highway, leading between F/imby and Netherha/l, in the 
ſaid county, and beſides committing treſpaſſes with cattle and 
carriages, dug and made divers large pits, holes, hollows, and 
trenches therein, and put, fixed, laid, and placed, divers large 
pieces of wood as well in the ſaid pits, holes, hollows, and 
trenches, as elſew here, in, upon, and throughout the ſaid cloſe, 
for the purpoſe of ſixing and making, and thereby and therewith 
fixed and made, in and upon the ſaid cloſe, two framed waggon 
ways for coals, the one thereof in a firaight direction leading 
lengthways along the ſaid Cl;ſe from North to South, the other 
thereof in a zranſver/ſe directian, and extending towards the 
North-weſt end of the faid cloſe, ſrom and out of the laid cloſe 

unto 
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unto and into the Northernmoſt of two cloſes, called Graſlett, 
adjoining thereto towards the Welt ; and kept and continued the 


fame, Cc. And alſo pulled down and deſtroyed certain poſts and ; 
rails, erected in the faid cloſe, near the North-weſt end thereof, Ce- 


TIAN. 


in that part thereof where the tranſverſe waggon- way paſſed out 
of the Slip of Land into the Northernmoſt Graſclett, and carried 
away the wood and iron coming therefrom. There was another 
general count for carrying away wood, iron, c. 

To this declaration the defendants pleaded, firſt, the general 
iſuc. 2dly, As to the treſpaſſes in the firſt count mentioned, 
(except ſuch as related to the fixing and uſing the framed wag- 
gon-way in the tranſverſe direction), that one Humphrey Senhouſe 
being ſeiſed of the ſaid cloſe called the Slip of Land, otherwiſe 
the Lane, by an indenture between him and one John Chriſtian 
Eſq. deceaſed, the grandfather of the defendant Chriſtian, grant- 
ed and confirmed unto the ſaid 7% Chriftian deceaſed, his heirs 
and aſſigns, “ free and convenient way, as well an horſeway as a 
« ſoatebay, as alſo for carts, waggons, wains, and other carriages 
« auhalſcever, in, through, over, and along, the aforeſaid Slip of 
« Land, leading from the fleps or bridge at the bottom of the ſaid 
« cloſe, called the New Cloſe, to the common highway aforeſaid, 
« leading between Flimby and Netherhall, with full and free 
« licenſe to make and lay cauſeways, or otherwiſe to repair and 

« amend the ſame, when and as often as there ſhould be oc- 
4 caſion; together with full and free licenſe to and for the ſaid 
Jahn Chriſtian deceaſed, his heirs and aſſigns, his and their 
* workmen, agents, and ſervants, from time to time, to make uſe 
« of and enjoy the faid way, on foot or on horſeback, and with 
e wains, carts, and waggons, or any other carriages, and with full 
« and free liberty by all or any of the ways or carriages aforeſaid, 
to lead and carry ſtone, wood, timber, iron, bricks, tiles, gra- 
« yel, lime, coal, or other thing or things whatſoever, in, throvgh, 
« over, and along the ſuid way, when, wwhither, as often, and in 
« what manner to him the ſaid grantee, his heirs and aſſigns, it 
« ſhould ſeem convenient.” That the grantee, by virtue of this 
deed, became feifed of the ſaid way in groſs. That the ſame upon 
his death deſcended to Evan Chriſtian, as his fon and heir, and 
upon the death of Evan, to one John Chriftian, as the brother and 
heir of Zvan ; and from the laſt mentioned John Chriſtian upon 
his death, to the preſent defendant CHriſtian, as his ſon and heir, 
who, in his own right, and the other defendants, as his ſervants, 
jullify under this deed paſſing along the way thereby granted in the 

manner 
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manner complained of in the declaration, and juſtify alſo maklag 


the pits, holes, hollows, and trenches, mentioned in the dec)a 
ration, in order to repair and amend the ſaid way, and ag being 
proper and convenient for the purpoſe of laying therein certain 
pieces of wood ; the putting, fixing, laying, and placing of 
which pieces of wood in the faid pits, holes, hollows, and 
trenches, and elſewhere in the ſaid cloſe in the faid way, they 
likewiſe juſtify, for the purpoſe of fixing and making in the ſad 
cloſe the ſirſt of the ſaid framed waggon-ways mentioned in the 
declaration, and thereby and therewith repairing and amending 
the ſaid way, the fame being alleged by them to be a reafinatle 
proper, and convenient way of repairing the ſame, for the carrying 
of coals, and other things, along th? ſame, purſuant and according 
to the form and effect of the ſaid indenture, and the ſaid grant 
of the ſame way. They likewife juſtify the pulling down and 
deſtroying the poſts and rails mentioned in the declaration, az 
obſtructing the ſaid way. 

The third plea was the ſame as the ſecond, only that it juſtifed 
the fixing and ug the framed waggon>way in the tranſverſe direc. 
tion out of the flip of land in queſtion into the Northernmaſt Graſslett 
belonging to the defendant Chriftian, as well as the waggon 
way laid in a ſtraight direction along the flip of land; and t5 
which latter way only the former juſtification was confincd. 

To the firſt of the ſpecial pleas, the plaintiff, by way of new 
aſſignment, replied that the defendants, beſides committing tret- 
paſles extra viam, and at other times, and upon other occaſions, 
than when they had occaſion to uſe the faid way, and for othet 
purpoſes than for the uſe thereof, dug, and made the pits, holes, 
hollows, and trenches complained of, at other times, and upon 
other occaſions, than when the ſame way granted in and by th: 
ſaid indenture ſtood in need of and required reparation and 


amendment, and for other purpoſes than for the purpoſe of re- 


pairing and amending the ſame way; and that ſuch pits, Cc. fet 
the digging, Sc. whereof this action was brought, were other 
than ſuch as were proper and convenient in that behalf, and that 
the firſt mentioned framed waggon-way fixed and made in the 
faid cloſe was other than ſuch whereby or wherewith the fait 
way in and by the ſaid indenture granted, was or could be 
repaired or amended, and that the fixing and making of ſuch 
framed waggon way, for which this action was brought, was 
an unreaſunable, improper, and inconvenient way of repair- 


ing and amending the ſame way, and not purſuant or according 
2 
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1 to the tenor and eſfect of the ſaid indenture and the ſaid grant of 1787. 
; the ſame way. ee 8 
There was the like new aſſignment as to the ſecond ſpecial yn 

TIAN. 


; 
i plea, only adding that part of one of the framed waggon-ways, Cuars- 
in that plea mentioned, was wholly out of the way in and by the 
| d indenture granted. 
| To each of theſe new aſlignments-the defendants pleaded the 
general iſſue. a 

On the trial a verdict was found for the plaintiff, with one 
ſhilling damages, ſubject to the opinion of the court on a caſe, 
which ſtated in ſubſtance as follows: 

That by an indenture dated 18th May 1722, and made be- 
tween H. Serhouſe of the one part, and J. Chriſtian of the '' 
other part, he the ſaid FI. S-nhouſe granted to the ſaid J. CHriſ- | 1 
nian, his heirs and aſſigns for ever, “ a free and convenient way, 4 
7” in the words of the firſt plea of juſtification, The decd 
contained a covenant by Chriſtian, that he would repair the 
hedges and fences by him newly erected along the ſides of the b 
fad way, and the wall and gate at the end thereof; a covenant þ 
by Senkouſe, that he would not ſubvert with ploughs, &c. the 
{iid flip of ground, or do any thing, whereby the way in, through, 
over, and along the ſame, ſhould be ſtraightened, or rendered or | 
made ſounderous or leſs convenient to and for the ſaid F. Chriſ- 3 
tian; and a proviſo that nothing therein contained ſhould be 6 
conſtrued or taken to hinder Senhouſe, his heirs and aſſigns, from 
depaſturing the ſaid piece of ground, or making uſe of the ſaid 
way, in ſuch manner, and with ſuch carriages, as to him and | 
them {ould ſeem expedient, they the ſaid H. Senheuſe and J. q 
Chriſian, their heirs and aſſigns, during ſuch time as he and i 
they {hould ſo uie the ſame, being each at ene meiety er half part | 

| 


of the charge in repairing thereof. The cafe then ſtated that 

Senbouſe, the grantor, by indenture dated zd December 1737, 

eaſed to one 7. Collin all the paſturage, herbage, and feeding 
of the flip of land in queſtion for twenty-one years; in which 

ceed was a proviſo, that, if Collin ſhould erect any gate or gates 
acrols the ſaid picce or parcel of ground, he ſhould cauſe the ſaid E 
gate to be made ſeven and an half feet broad, That the whole of C 
the leaſe was prepared, written, and atteſted, by J. Chriftian, the 5 
grantee, and grandfather of the defendant. | 
The caſe then ſtated ſeveral deeds between theſe and other | 3 
parties, reſpecting the working of certain collieries at Prowughton, | 
: 


in the neighbourhood of the flip of land in queſtion, which the 
Vor. I. Part II. P p court 


564 


— 
1787. 
OYo__— —— 
dronover 

agairſt 
Cui 
IAN. 


CASES W HILARY TERM 


court did not think material to the preſent queſtion. The caſe 
further ſtated, that a framed waggon-way was firſt made over the 
ſip of land in queſtion by the Browgh/cn Colliery Company in the 
year 1758 under thoſe deeds, That there has always, ſince the 
making of ſuch framed waggon- way, been left on the Eaſt fide 
another road of width enough for carts with coals to paſs along; 
but ſuch carts mecting cannot paſs each other in moſt parts of 
the ſaid road, on the fide of the framed waggon-way, That the 
plaintiff makes uſe of the framed waggon-way in the flin of 
land for his own coals. That the defendant. Chriſtian could nat 
carry his own cools, along the flip of land in queſtion, fo commu. 
ouſly as he now does, uhu, a framed waggim-way, That, after 
the making of the in-lenture in 1755, which was one of the deeds 
ſet forth in the caſe, and before the laying of any framed waggon- 
way in the flip of land in queſtion, certain brick arches cf the 
height of eighteen feet, and of the breadth of twenty-four cet, 
were ercaed partly on the land of the defendant C5riflian in 
Unerige, partly on the ſlip of land in queſtion at the South end 
thereof, and partly upon a piece of land adjoining thereto and 
which piece of land was purchaſed by the father of the deſend- 
ant Chriſtian for the purpoſe of erecting ſuch arches thereupon, 
and in order to lay a iramed waggon-way over the fame. That a 
part of ſuch arches ſtands upon the ground fo purchaſed by the 
father of the defendant ¶QMiſtian. That ſuch purchaſe was made, 
and ſuch arches in part erected upon the ſaid purchaſed ground, 
(being parcel of a cuſtemary tenement of the manor of Elin 
berongh,) and the whole of ſuch arches were erected with the 
conſent of H. Senþ;:i/e, the father of the preſent plaintiff, who 
was the lord of the ſaid manor, and alſo a partner in the Braugl- 
-n Colliery Company, under the ſaid deed in 1755. That before 
the erection of the ſaid arches, a waggon-way along the ſlip of land 
now in queſtion could not be uſed with ſuch waggons as are now 
uſed to carry coals along the ſame, without great inconvenience. 
That from the year 1781 to the year 1784, all coals got at 
the Bronghton pits by the defendant CYriſtian, who had then 
become ſole leſſee of the Brovghton collicry, were depoſited by 
him in a ſteath made on his land in Unerirg for that purpoſe 
at the South end of the ſlip of land in que ſlion, the ſaid defend- 
ant Chriſtian then not having avy ſteath for that purpoſe at the 
North end of the ſaid flip; and ſuch coals were afterwards 
ſhiſted by him into common carts, and then carried therein, by 


the 


= 
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the ſide of the waggon-way along the flip of land in queſtion: 
but that the defendant Chriſtian, having in the year 1784 pur- 
chaſed a ſteath adjoining to the North end of the ſaid flip of 
}nd, has ever ſince that time carried his Broryghton colliery coals 
in waggons along the framed waggon-way down to the tranſ- 
verſe road, and along that road into the Northernmoſt Graſslet. 
That the defendant CHriſtian is in poſſeſſion of the Northern— 
moſt Graſslet, mentioned in the declaration. That, a little 
before the time of the obſtruction after- mentioned, the defend- 
ant Chrilian had taken down the hedge of the cloſe of the 
Northernmoſt Graſslet, and had opened a way leading in a fran 
verſe direction from the line of the former framed waggon-way 
along a new framed waggon way made by him, and laid in the 
{aid flip of land, and extending from and out of the ſaid flip of land 
in the Northernmoſt cloſe, called the Graſilet, over the place 
where the hedge had been before ſtanding. That the obſtruc- 
tion, in the deſendant's pleas mentioned, conſiſted in the erec- 
tion of certain poſts and rails placed in the ſlip of land acroſs 
the ſaid new tranſverſe waggon-way, and by the ſide of the for- 
mer waggon way, cloſe to where the hedge of the defendant 
Chriftian's Northernmoſt Graſslet on the Weſt fide of the ſlip of 
land had ſtood before the new tranſverſe road in queſtion was 
made. That the ſpace between the rail of the waggon-way, which 
paſſes along the flip of land in the ſtraight direction, and the line 
of the hedge at that part where the ſuppoſed obſtruction was 
placed, is one yard and a quarter, and that in various other parts 
the line of that framed waggon-way goes within a foot of the 
ledge, That the fence adjoining to the Northernmoſt Graſslet 
belongs to, and is repaired by, the occupier of that cloſe. That 
the plaintiff has tranſverſe roads over the flip of land in queſtion 
to another cloſe in his own poſſeſhon, and which tranſverſe roads 
have been made by the plaintiff ſince the year 1758; and that 
the plaintiff leads coals along part of the framed waggon-way in 
queſtion, and along ſuch tranſverſe roads to and from his cloſes, 
That the way granted by the deed of 1722 terminates in an high- 
way leading from Netherhall to F!imby, the ſoil of which high- 
ray belongs to the plaintiff, and in which highway no framed 
woggon-way has ever been laid, except one made acroſs the ſame 
highway, and commencing from the Northern termination of the 
framed road along the ſaid flip of land mentioned in the deed 
of 1722, and which framed waggon-way, ſo commencing as laſt 
aforeſaid, leals down to Mary Port, heretoſore called the har- 
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— ment cf 1755, by the Breuglion Colliery Company in the year 
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1758. That both the framed waggon-way extending in a ſtraight 
direction along the flip of land, and the other way lying by the 
fide thercof, along the ſame lip of land, may be paſſed by carts, 
carriages, and horſes, for ordinary purpoſes. 

The queſtion for the opinion of the court is, whether the 
plaintifF is entitled to recover ? 

Law for the plaintiff obſerved that two queſtions aroſe in this 
cauſe: 1/, Whether the deed of 1722, under which alone 
the defendants juſtified, explained as it was by other deeds and 
tranſactions between the parties, authorized them to fix a frame 
waggon-way in the flip of land in queſtion, ſor the purpoſe of 
uſing and enjoying the right of way in that ſhape. 20%, Lyen 
ſuppoſing that the defendants were authorized in laying and con- 
tinuing a framed waggon-way along the flip of land in a {traight 
direction, whether they were alſo warranted by the fame grant 
to make tranſverſe roads out of the flip of land into other 
cloſes adjoining, and not terminated by either of the limits? 
He firſt conſidered both theſe queſtions together as they ſtood 
under the deed of 1722, unexplained by other circumſtances. 

The right of way granted by the deed of 1722 does not com- 
prehend a framed waggon-way (a), nor could be inter:ded to do ſo 
at the time, inaſmuch as it is incompatible with the other 
ſpecies of way granted and reſerved by that deed. There i 
only one way granted for the ſeveral purpoſes of paſſing on foot, 
on horſeback, and in common carriages. The road ſhould 
therefore be uſed and repaired in ſuch a manner as to meet all 
theſe uſes: but this is inconvenient ſor all the ordinary purpoſes 
of travelling ; and indeed there are acts of parliament to prevent 
theſe framed waggon ways from being conſidered as nuſances, 
where it has been found convenient to carry them acroſs other 
roads. The riglit here claimed is alſo inconſiſtent with the en- 

joyment of the paſturage; which is expreſsly ſaved and provided 
for in the deed. The proviſion alſo, that, if any gates ſhould be 
erected, they ſhould be ſeven fect and half in breadth, is a further 

(a) Mr. I explained a framed wigzon-way to be ſormed, by laying pieces of 
weed aloug the road at ſore depth in the ground on each fide, at the diſtance of the 
wheels of the carriage, which were joircd rd kept faſt together by bars at equal 


diſtances, the interſtices being filled up with ſand and gravel, ſo as to render the 
che ſurface flat. They are now uſed ler carrying the coals from 1ſt of the col - 


qieries in the North of Eng/znd. 
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| 

5 was to be confined to ſuch a road, to which a gate of that — % | 

jreadth would be a convenient outlet. But ſince the framed N againſt [ 4 
wagzon way has been laid by the fide of the other, the two to- 9 | 

gether neceſſarily exceed that breadth. It is a rule of law in the 1 

conſtruction of deeds that the intention of the parties ſhould | 1 f 


govern, Plow. 160, 1, Shep. Touch. 86, 7. And as to the 
maxim, that the words of a grant are to be taken moſt ſtrongly 
palnſt a grantor, it does not apply here; for this is an inden- | 
ture, wlich is the deed of both. Here is a liberty granted to "lj 
the defendant to make and lay cauſeways z that licenſe therefore F 
ought to be underſtood of ſuch ways as were in uſe at the time . 
of the grant, for ſuch only could the parties intend, But fram- ö 
ed waggon ways were not then in uſe. 6 | 
| 


Next, as to the right of the defendant to make a tranſverſe 
road, This is a grant of a road between certain limits; in 
which caſe the grantee can only uſe it in ſuch a manner, as 
to go from one of theſe limits to the other. 1 Ro. Ar. * 
391. A. 1. Laughton v. Ward, Lutw. 111. 1 Ld. Raym. 75. ll 
In the deed of 1722 the words © when, whither, as often, We 
and in what manner the grantee pleaſed,” are reſtrained by the = | 
antecedent words, * in, through, over, and along the ſaid way,” | 
deſcrived by its limits; and the word acres is not uſed. But | 
ſuppoſing the queſtions to be even doubtful on the deed of | 
1722 alone, {tili the ſubſequent deeds and tranſactions of the 1 
parties exclude any idea that the defendant's anceſtor was entitled 
under that deed to either of the rights of way in the manner 
claimed z or that they could be within the contemplation of the 
parties. The caſe ſtates that the leaſe of the paſturage of the 
lip of land to Collin, which was made fiftcen years after the 
grant in 1722, was prepared, written, and atteſted, by the de- 
ſendant's anceſtor. This ſhews clearly the underſtanding of the 
parties to have been, that one road only was to be granted; other- 
wie if the grantee could have made a framed waggon way along 
the ide of the road, or tranſverſe roads acroſs the ſlip of land, 
it would have deſtroyed the right of paſturage altogether. 

Chambre, contra, was deſired by the court to confine hiraſclf 
to the queſtion upon the right of the tranſverſe way. 

The ſingle queſtion is on the conſtruCtion of the deed of 1722 
alone, Under that deed the defendant is entitled to a tranſverſe 
way; for the right of way granted by that deed is co-exteafive with 
the lip of land. The words of the grant are to be taken moſt 
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ſtrongly againſt the granting party, as well in an indenture, as in 
the cafe of a deed poll. Ihe deed expreſsly ſtates the uſes for 
which the road was granted, amongſt others, that of c carrying 
coals. It, is manifeſt that the grantor meant to give the whole 
extent of the land, for there is no other limitation of the right, 
intended to be granted, mentioned in the deed, than the breadth of 
the {lip of land. The deed too contains a covenant by the grantce 
to repair the fences by him newly erected along the fide of the Way 
granted; it is not ſaid along the flip of land; which ſhews that 
the parties intended that the right granted ſhould extend the 
whole breadth of the flip of land. So again, in the ſame deed 
there is a covenant by the grantor, that he would not plough up 
the ſlip of land, whereby the way in, through, and along the 
ſame ſhould be fraightened. 

Then, taking it for granted that the defendant was entitled to 
a right of way e/ong the ſlip of land in the manner claimed, 
there is nothing to prevent him from ſtopping ſhort before he 
gets to the lerminum ad quem. The cafes which have been cited 
to the contrary do not apply; they are cafes of ways apprrtenant 
to particular cloſcs. But this is a way in groſs; for it would 
be abſurd to ſay, that it is 2ppurtenant to the ſleps from whence 
it leads. He admitted, that a way which was appurtenant could 
only be uſed in the ſame manner in which it was granted. But 
a way in groſs is like a highway, leading from vill to vill, in 
every reſpect, as to the grantee of the way: it is not neceſſary 
to make uſe of the whole way; he may make an opening into it, 
and uſe as much or as httle of it as he pleaſes. The words of 
the grant are. © iz, through, and along, Cc.“ but from the terms 
of it, it may be collected that a greater liberty was intended; 
for it then procecds © where, wwhither, and as often, as he pleaſed ;" 
the word hither is particularly operative, for it ſhews that the 
grantee might go vhither he pleaſed from any part of the road. 
And the words © leading from the fleps to the common highway,” 
apply only to the ſlip of land, and not to the uſe of the way. 
'The antecedent to that deſcription is the ſlip of land, 

Law, in reply, was ſtopped by the court. 

AsHuvzsT, J. As to the direct road, it is moſt clear that the 
grantee has a right to the uſe of it in any manner that is neceſſary 
for the purpoſe of enjoying the privilege intended to be granted. 
The grant itſelf ſays, that © ke ſhall have a converient way in, 
« through, over, and along the aforeſaid flip of land, leading from 


« the ſteps to the common highway, with full and free liverty 
« to 
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« to make and lay cauſeways, Wc. and to uſe and enjoy the ſame 


« with wains, Carts, waggons, or other carriages, and with full — 


« and free liberty to carry c-als, Cc.“ therefore under this grant 
the grantee has a right tv a way from one end to the other for 
the purpoſe of carrying coals. And the queſtion is, as to this 
part of the caſe, whether under this general grant for the pur- 
poſe of carrying coals, among other things, he has a right to 
make any ſuch 2vay as is neceſſary for the carrying of that com- 
modity. There are no. great collicries in the Northern part of 
the kingdom, where they have not thoſe framed waggou-ways. 
And the caſe itſelf expreſsly ſtates that the defendant cannot ſo 
commodiouſly enjoy this way in any other manner. Therefore 
under the original grant he has a right to make a framed wag- 
gon way along the flip of land in queſtion, which is neceſlary 
for the purpoſe of carrying his coals; it being in the contempla- 
tion of the parties at the time of making this grant. 

But the principal queſtion is whether, under this grant, the 
grantee had a right to make 7ranfoerſe roads acroſs the flip of 
land in queſtion to other collicries purchaſed ſubſequently to 
the time of the grant. As to that, I think the direct way grants 
ed does not much differ in its nature ſrom an occupation-way z 
and if a perſon has a way through a cloſe, in a particular direc- 
tion, and he afterwards purchaſes other cloſes adjoining, he 
cannot extend the way to thoſe cloſes. At the time of this 
grant, it was the intention of the parties that the grantee ſhould 
have one way from one end of this cloſe to the other; and that 
way the grantee may apply to what purpcſes he pleaſes. But 
the parties meant that the grantee ſhould have only one way, 
and that, ſubject to that, the owner ſhould ſtill have a right to 
enjoy the paſturage of the ſlip of land: but that right mult be 
materially abridged by the grantee's making uſe of more ways 
than one. The argument in ſupport of the defendant's right, 
if it has any weight, would go. to enable the grantee to make 
ways to any extent: if he has this right, he could juſtiſy mak- 
ing ways all over the flip of land, in cafe he had purchaſed other 
lands adjoining. But it does not ſollow that, becauſe he pur- 
chaſed the adjoining cloſes, he can make roads to them acr/5 
the land in queſtion; for it is inconſiſtent with the original 
grant, 

Therefore I am of opinion that the plaintiff may maintain his 
action for the treſpals committed out of the way originally 


granted, 
Pp 4 Buren, 
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BvLLtER, J. Two points ariſe in this caſe for the conſiders, 
tion of the court. ½, Whether on the grant of 1722 the de, 
fendant had a right to lay a framed waggon-way along the flip of 
land between the limits mentioned in the grant. 200, Whether 
he had a right to make another road ace the flip of land ng: 
leading from one end to the other. 

As to the i: It is clear on the face of the grant that le la 
right to lay a framed waggon way along the flip of Lind ; and h. 
has a right to lay it by the fide of the common read. It wa; 
granted to him, that he ſhould have a free and convenient way 
for ſeveral purpoſes ſtated in the deed, amon gſt others, that of 
carrying coals; and it is found by the jury, that he cannot f 
conveniently carry his coals, unleſs he has a framed waygoa way, 
Then, if ſuch a way be neceſſary for the purpoſe of carrying the 
defendant's coals, he has a right, according to the terms of tlc 
grant, to make it, 

As to the ſecond point: I think it is equally clear chat the 
defendant is not juſtified in making roads ac the lip of land. 
It has been contended that this is ſimilar to an hiphiay; 
but I do not agree with the counſel in that particular, Tt 
is true that in ancient proceedings an highway is ated 
as a road leading from one vill to another ; but that is oily 
done for the purpoſe of ſhewing that it is an highway, 
And it has been ſettled of late years that it is not nceel- 
ſary fo to ſtate it in an indictment; for if it be laid to be an 
highway, that is ſuſſicient. And this caſe is not ſimilar to that; 
for here the limits are mentioned. as part of the grant. Two 
parts of the grant have been relied on by the defendant's counſel 
to ſhew that theſe words did not relate to the road, but were only 
uſed as a deſcription of the cloſe. Fi, the word “ whither” 
cannot be underſtood to mean that the grantee ſhould have 2 
right to go wherever he pleaſed over the cloſe ; ſuch a con- 
ſtruction might be more oppreſſive to one party than bencuicial to 
the other. And as to the deſcriptian of the limits being applied 
to the c/;/e, and not to the rod, that could not have been intend- 
ed; it would have been abſurd to have ſaid, © a c/z/e leading from 
c one place to the other ;” the word © leading” mult relate to 
the road, and not to the choſe. 

It is to be collected from a ſubſequent part of the deed, that it 
was the intention of the parties, that the grantee ſhould not have 
a tranſverſe road, For after the road was made by him, both 
were to join ia repairing it. That the grantor ſhould pay to- 

wards 
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wards the repairs, could only proceed on the idea of his having 178). 
the uſe of the road. But if the grantee had another cloſe ad. ——— 
joiping to the ſlip of land half way down, and had carried the 8 2 
road to that place, the grantor could not have uſed that road Cunis- 
which only led to the defendant's cloſe. Ihen if he could not TON 
aſe it, there is no reaſon why he ſhould contribute to repair it. 
Therefore the parties had in contemplation a road extending 
ſom the iteps to the common highway, which was to be open 
to both partics, On a proviſo to repair jointly, it would be 
abſurd to tay that it meant a road which one of the parties could 
not poſſibi enjoy. It is manifeſt that the defendants uſed this 
road, not for the purpoſe of going from one boundary to the 
other, but for other purpoſes; and for that part the plaintiff is 
entitled to recoyer, 

Poſtea to the plaintiff, 


— — . —— — 


PIN KN EY againſt COLLINS. Fridey, 
Jan. 26th, 


Es had obtained a rule on a former day to ſhew cauſe, e 
why the venue in this action, which was for a libel pub- — = — 
liſhed in the Saliſbury Journal, ſhould not be changed from cannot be 
Londin to Wiltſhire. And he obſerved that the reaſon, why the changed. 
court had always refuſed to change the venue in an action on 
notes or bills of exchange, which was becauſe notes or bills are 
bona notabilia wherever they happen to be, did not apply to the 
preſent caſe; for here the cauſe of action aroſe where the paper 
was printed and publiſhed. 
Lawrence againſt the rule ſaid, that this point had already 
been determined in the caſe of Hoſkins v. Rillvewway (a); where 
an application of a ſimilar nature had been. ms, becauſe the 
paper containing the libel was printed in £44/cafoire: but the 
court there refuſed to grant a rule, giving as a reaſon, that the 


paper, though printed in Lancaſbire, was circulated and fold in 


other counties. 
And The Court, on the authority of that caſe, 
Diſcharged the rule (5). 


(s) H. 23 C. 3. B. R. (5) P.. 647. Pat. 3 val. 306. 
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| * 
Friday, PATMAN again} VAUGHAN. 
Fans 26th. . : : 
An inn- HE plaintiff, who was an inn-keeper, brought this action 
1 againſt the defendant for ſcizing and taking his goods. 


liquor out The defendant pleaded the general iſſue, an 
the houſe P £ „and proved that he 


to all cuſ- took the goods as meſſenger under a commiſſion of bankrupt, 
hat 

apply for 5 And the queſtion was, whether the plaintiff was a trader? 

: _ o Upon the trial before Buller, Juſtice, at the Sittings after laſt 

rupt laws; term at V ęſiminſter, it appeared in evidence, that the plainif 

_ had kept a public-houſe for nine months, during which time he 


able the ex- had ſold to three or four perſons about fix gallons of ſpirits al- 
tent of ſuch : 
dealing, and together, One of the inſtances was, that having bought five 
— 2 gallons of ſpirits of one Bennett, he had defired him to ſend two 
it, maybe. of the five into the country to a perſon who had ordered it of 
him. It was alſo ſaid by his own ſervant, that if any perſon 
had ſent for liquor, he might have had it. The learned Judge 
left the queſtion to the jury, with this direction; that if they 
were of opinion that the plaintiff had endeavoured to make a 
profit of his trading, and was ready to fell to any perſon who 
applied to him, and not merely as a matter of favor, that then 
the quantum and extent of the trading were immaterial, and 
they ſhould find for the' defendant. The jury _ found ſor 
the defendant accordingly ; 
Erſtine now moved for a rule to ſhew cauſe why there ſliould 
not be a new trial, on two grounds; either that this was a di- 
rection contrary to law, or that the finding of the jury was con- 
trary to evidence. After obſerving, that, in order to ſubject a 
man to the bankrupt laws, it was neceſſary by the 21 Fac. 1. 
6. 19. that he ſhould ſeek his living by trading; and that whe- 
ther the facts found amounted to a trading was a queſtion of 
law (a); he ſtated the queſtion to be, whether in point of law 
| the proportion of the plaintiff's trading out of the houſe were 
( ſuſſicient to make him a bankrupt. He admitted that, if the 
| quantum of his trading were in proportion to his uſual and prin- 
cipal buſineſs, he was liable to the bankrupt laws, as in the caſe 
of Mayo and Archer (b); but he contended that in the preſent 
caſe the quantum of the plaintiff's dealing bore no ſuch propor- 
tion. That it had always been conſidered till very lately that 
| the quantum of the trading was material. It was ſo laid down 
| by Lord Chief Baron Parker in Buſca!l v. Fogg (c), where the 
| (a) Cee p. 743. (50 1 Sera. 513. (% 3 11. 146. 
| | inſtances 
| 


inſt⸗ 
mu 
the 


his 
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inſtances of trading of one Thickpenny, an inn-keeper, were 
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much more nuiaereus and ſtronger than the preſent; and though 


the court afterwards ſet atide the nonſuit in that caſe, yet it was 


PATUAN 


againſt 


becauſe it did not appear to them what proportion the trade in VN. 


his inn bore to his trading abroad and out of doors. And Mil- 
wt, Ch. J. ſaid, „that if Thickpenny's trade and profits in his 
« jnn were much larger than his trade and profits 2broad out of 
« his inn, he {ſhould not think him liable to the bankrupt laws.” 
The diſtinction ſeemed to be this; that wherever a man follows 
one trade only, though his dealing be ever ſo ſmall, he is liable 
to the bankrupt laws. But where he has another mode of 
getting his livelihood, and his trading is only collateral, and 
bears but a ſmall proportion thereto, in that caſe the law will 
not raiſe a preſumption that he ſeeks to get his living by it, 
If that were fo, either the learned Judze's direction to the jury 
in this caſe was wrong, or they have found a verdict not war- 
ranted by the evidence. 

ASHHURST, J. I do not now conſider the queſtion of law to 
be governed by the guantum of the trading; but I take the rule 
to be this, that where it is a man's common or ordinary mode of 
dealing, or where if any ſtranger, who applies, may be ſupplied 
with the commodity in which the other profeſſes to deal, and it 
is not ſold as a favor to any particular perſon, there the perſon 
ſo ſelling is ſubject to the bankrupt laws. 

BuLLER, J. The caſe of Bartholomenv v. Sherwood (a), was 
much ſtronger than the preſent. On the trial of this cauſe I 

left 


(a) Bart ſolemetu and Another, Aſſignees of Davis, againſt Sherwood, M. 27 Geo. 
3. B. R.—This was tried before Mr. Baron Eyre, at the Summer aſſizes at Oxford, 
1786. The plaintiffs, as aſſignecs, brought an action of trover againſt the deſend- 
ant, who claimed under an execution againſt the goods of the bankrupt. 


The only quettion was, whether Dawis, the ſuppoſed bankrupt, was a tradef 


within the meaning of the ſtatutes concerning bankrupts. It was contended that 


he was a dealer in horſes; as to which it appeared in evidence, that Davis at this 
time, and for a few years paſt, had rented a conſiderable farm at Whitchurch : and 
that he kept two, and occaſionally three, teams of horſes for the farming buſineſs. 
That, previous to his taking this farm, he had lived with an uncle, during which 
time he attended ſeveral different fairs, and occaſionally bought and ſold horſes ; 
that aſter he took this farm there were ſeveral inſtances of his attending fairs, and of 
every now and then buying a horſe, which was not calculated for the farming 
tuſineſ;, and which he conſtantly ſold again. It appeared that during the courſe 
ot two years he had bought and ſold five or fix horſes in this manner, two of which 
had been ſold directly after he had bought them for the ſake of a guinea profit, and 
another was fold again within three days. No evidence being offered to cone 
tracict this on the part of the defendant, the Judge leſt it to the jury on the plain- 
tiff's evidence, and they found a verdiQ for the plaintiff. A motion was made for a 
new trial laſt Michaelmas term, whick after argument was reſuſed. And 
ASHHUAST, 
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left the queſtion to the jury with this direction, that if they were 
of opinion that the plaintiff meant to ſell ſpirits out of his houſe, 
and to get a profit by it, the quantity which he ſold was im. 


Vaucuas. material, and he muſt be conſidered as a trader. It was proved 


at the trial, that the plaintiff lived in the public-houſe only nine 
months, during the courſe of which time there could not be 
many inſtances adduced in evidence of his having ſold ſpirits out 
of the houſe; but J particularly directed the jury to advert (ty 
the circumſtance of there not being any one inſtance of any per- 
ſon, who had applied to buy liquor, having been refuſed, That 
is the great point; for as to the extent of the dealing, and the 
profit which he made, it is immaterial. For if a man make 
eonſiderable proſit, he is not likely to become a bankrupt ; it is 
only in cafes where the profits of the trade are inconſiderab!:, 
that ſuch an event is likely to take place. Now the circum- 
ſtances here were, that from the time when the plainti{F took 
this houſe, he was willing to ſell ſpirits to any perſon who ap- 
plied; therefore, though the time was ſhort, and the inſtances 
of his trading were few, yet I thought it proper to be left to tlie 
jury; and they found a verdict for the defendant. 


Rule refuſed (0). 


ASHHURST, J. fſaid,--It is admitted on the part of the defendant that this was 
a matter of evidence, and proper for the conſideration of the jury. Then if it were 
proper to be left to them, and there was no evidence to contradict it, they were 
bound to find as they did. The general principle is right, that a farmer, as ſuch, 
is not an object of the bankrupt laws; and if a farmer in the courſe of his buſineſs 
buy a horſe, and after uſing him for ſome time ſell him again, that will not ſubject 
him to the bankrupt laws. But in this caſe the evidence is, that he tought harſes 
for the expreſs purpoſe of gaining by it. 

Bur TIER, I. It appears upon the evidence that there were many inſtances of 
the bankrupt's buying horſes which he could not uſe in his farming bufineſs, and 
others which he hought for the expreſs purpoſe of ſelling again. Whether there 
were more or fewer inſtances, was proper to be leſt to the conſideration of the 
jury. 

It is like the caſe of a vintner, who, if he ſe!! only a few dozen of liquor to par- 
ticular friends, cannot be made a bankrupt; but if he be deſirous to ſell to every 
perſon who applies, that will ſubject him to the bankrupt laws. But in all theſe 
caſes the queſtion is, whether the perſon buy and ſell with a view to make a profit 
by it; and that is proper to be left to the conſideration of the jury, Here it was 
leſt to them, and tlie y have found that Davis was a trader. 

; Rule Ciſcharged, 

(4) Ville v. Hadi, E. 26 G. 3. B. R. S. P. 
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The KING againſt THOMAS AMERER x. Siturdeys 
Jan. 27ths 


Same againſt JOHN MonKk. 


THE firſt of theſe was an information in the nature of a — 
. retp<<itin 
quo warrants, calling upon the defendant, Thomas Amery, ris 


10 ſhew by what authority he claimed to be an alderman of the 
city of Cheſter, 

The defendant, after having pleaded that the corporation of 
Cheſter was a preſcriptive corporation, ſet forth a charter granted 
in the 37th year of king Charles the Second, by which the citi- 
zens and inhabitants of the city of Cheſter were incorporated. 
That the charter directed that the corporation ſhould conſiſt 
(intor alia) of a mayor, recorder, twenty-four aldermen, and 
forty common councilmen, c. and it appointed the firſt twenty- 
four aldermen by name, The defendant then averred that the 
ſaid charter, as to the election of aldermen of the ſaid city, was 
duly accepted and agreed to by the ſaid citizens and inhabitants; 
and then deduced a regular title as alderman under that charter. 

Replication 1ſt, 'That the mayor and citizens, at the time of 
making the ſaid charter, were not, nor had from time immemo- 
rial been, a body corporate, c.; and iſſuc. 

2dly, That king Charles the Second did not grant the charter 
mentioned in the plea ; and iſſue. 

3dly, That the charter 37 Car. 2. as to the election of alder- 
men was not duly accepted by the citizens and inhabitants ; and 
iſlue. 

athly, That certain perſons in the ſaid charter mentioned did 
not become, nor were aldermen of the faid city; and iſſue. 

Sthly, That the mayor, aldermen, and common council, have 
not exerciſed the franchiſe of electing aldermen according to the 
intent of the ſaid charter ; and iſſue. 

6thly, That the defendant was not, at the time in the plea 
mentioned, a citizen, and one of the common council; and iffſue« 

7thly, That the defendant was not eleCted an alderman by the 
major part of the then mayor, aldermen, and common council, 
Se.; and iſſue, 

8thly, That the defendant was not duly admitted, &c.; and iſſue. 

The ſecond replication ſtated, that in the 35th year of the 
reign of Car. 2. an information was filed in the nature of a 
gue warrante againſt the mayor and citizens of Cheſter ; that 
in Hilary term 35, &' 36 Car. 2. there was a judgment by de- 
Gault, by the court of King's Bench, that the liberties, privileges, 
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and franchiſes in the ſaid laſt- mentioned information ſhould be 
ſeized into the hands of the king, until the ſaid court there fr 
ther ordered. That in Trinity term 36 Car. 2. it was adjudpey 
by the ſaid court, that the faid liberties, Oc. ſhould be ſeiz.; 
into the hands of the king, and remain in his hands, and th, 
thoſe liberties, Oc. ſhould be extinguiſhed, and the aid mayor 
and citizens expelled and removed therefrom ; which judgment 
was in force at the time of making the charter of Car. 2. 

It then alleged that there were other matters in the charter gc 
Car. 2. and particularly that the king willed that the charter 
ſhould be ſealed, as well under the Great Seal of England as un- 
der the ſeal of his county Palatine of Chefer (a), which were 
not ſtated in the defendant's plea z and that the charter, not be- 
ing accepted by the ſaid citizens and inhabitants as to thoſe a; 
well as all other matters therein contained, was void. 

The third replication ſtated, that Car. 2. by his ſaid charter re- 
ſerved full power to himſelf, his heirs and ſucceſſors, at luis and 
their free will and pleaſure, to remove the mayor, recorder, com- 
mon clerk, or any one or more of the aldermen, common coun- 
cilmen, Sc. of the ſaid city, by an order of privy council to 
them reſpeCtively ſignified; and that as often as he, his heirs 
and ſucceſſors, by any ſuch order made, ſhould declare any ſuch 
mayor, Sc. to be amoved from his or their reſpective oſüces, 
that then and from thenceſorth the mayor, Sc. and all or any of 
them, ſo amoved from their reſpective oſſices, ſhould without 
further proceſs actually be amoved, c. and that in every ſuc! 
caſe ſome other fit perſon or perſons, within a convenient time 
after any ſuch amotion, ſhould be choſen, &c. in ſuch manner 
as by the letters patent was before directed, into the place and 
office, c. of any perſon ſo amoved. That king Fames II. by an 
order of privy council, dated the 12th of Augiſt 1688, accord- 


ing to that power, amoved all the corporators then in being, 


which was regularly ſignified to them; wherefore the power in 
the ſaid charter, as to the election of aldermen, ccaſed and 
determined. 

The fourth replication ſtated a charter of the 21 Her. 7. which 
was accepted, and a confirmation of it in the 16 Eli. which was 
alſo accepted ; that both thoſe charters were in force at the time 
of the judgments in % warranto; and that thoſe judgments 
were in force on the 175th Ozber 1688. That king James II. 
afterwards, on the 26th October 1688, granted a charter of re- 


(a) The king died on the 6th of February 1684, two days after granting this char · 
der. Vid, Pre. 573, 


ſtoration 


10 THE TWENTY-SEVENTH YEAR or GEORGE III. 


- floration to the mayor and citizens of Cheſter, which was accept- 
ed; Wherefore the charter of the 37 Car. 2., after the granting 
and acceptance of the charter of reſtoration, was of no further 
effeCt. 

The fifth replication ſtated a charter of incorporation in the 
21 Hen. 7. with a power of eleCting aldermen annually by the 
corporation at large, which was accepted; a confirmation of it 
in the 16th Eliz. which was alſo accepted; and that both thoſe 
charters were in force at the time when the charter 37 Car. 2. 
was granted; wherefore it was of no force as to the election of 
aldermen. 

Rejoinder, that the charter of 37 Car. 2. was accepted by the 
citizens and inhabitants as to all the matters contained therein; 
and gth iſſue thereon. "That the order in council was not ſigni- 
fied as ſtated in the replication z and 19th iſſue thereon, That 
the charter of 37 Car. 2. continued in full force as to the 
election of aldermen from the time of the granting and acceptance 
thereof until the time of exhibiting the information; traverſing 
the acceptance of the charter of James II.; 11th iſſue thereon. 

That after the granting of the charters of Hen. 7. and Eliz. 
there were judgments of ouſter againſt the mayor and citizens in 
the 25 Car. 2. &c.; traverſing the charters of Henry 7th, and 
Elia. being in force at the time of the charter of Car. 2, and 
now; 12th iſſue thereon. 

This cauſe was tried at the laſt aſſizes for Salop, before Eyre, 
Daron, when the jury found a verdict for the proſecutor, on the 
zd, 5th, th, 1oth, 11th, and 12th iſſues; and for the defendant 
on the 1{t, 2d, 4th, 6th, 7th, and 8th iſſues, 

The pleadings in the other cauſe of the King againſt 1{cnk 
were ſimilar to theſe, excepting that they were relative to the 
oſſice of common councilman. 

On a motion for a new trial, a very conſiderable body of evi- 
dence was read from the report of the learned judge, a detail of 
which it is not thought neceſſary to enter into here; the report 
of this caſe bcing given only for the purpoſe of ſhewing the dif- 
ſerent points of law, which aroſe in it. 

In general it appeared that the ſelect body named in the char- 
ter of Car. 2, aſſumed their corporate functions, and acted under 
that charter for about three years, during which time about 
thirteen of the old freemen were admitted under the new charter. 
That upon the order of council of James II. the old corporation 
reſumed their functions, and the members of the other retired. 

4 The 


$77 
1787. 
The KING 


againſt 
AMERY. 


: 2 . CCC ˙ ee, <A n Ws 


3 


- SS 2 
* - 8 . 


uf", — 
- 


$93 
1787. 
The King 


againſt 
AmMgzy. 


CASES W HILARY TERM 


The reſtored corporation returned to their ancient mode of pro- 
ceeding in moſt articles; but in ſome inſtances, and particular 
in the election of aldermen and common council, they had in 
general continued to proceed according to the method directed 
by the charter of Car. 2. excepting during four years ſon 
after the Revolution; during which time they proceeded nearly, 
though not entirely, according to the charter of Hen, 7. They 
likewiſe continued to hold the hoſpital lands, and a fair, to 
which it did not appear that they had any title, but under the 
charter of Car. 2. It alſo appeared that the election of aller. 
men by the ſelect body had been made previous to the charter of 


Car. 2. by virtue of a bye-law under the charter of Hen. 7. It i; 


alſo to be remarked, that the charter of Charles the Second did 
not appear to have the ſeal of the county Palatine, according ta 
the directions of the charter; and evidence was given to ſhew 
that there was no entry in the ſeal-keeper's books of the county 
Palatine, of any fees having been paid for aſfixing the county 
Palatine ſeal (a). | 
The learned judge, after ſtating particularly all the evi- 
dence, concluded his report with obſerving, that, in his direc- 
tions to the jury, he had told them that the right of clection of 
aldermen in this corporation, in the mode contended ſor on the 
part of the defendant, ought to be ſupported if poſſible. That 
the uſage had prevailed in Cheer for a great number of years, 
and was reaſonable in itſclf. But that, on a general view of the 
caſe in evidence, he found it extremely difficult to ſupport it 
under the charter of Charles 2. the granting of which appeared 
to have been a meaſure of the times, and which, from tlic mo- 
ment when it became neceſſary to tread back thoſe ſteps in the 
latter end of the reign of king Famer, ſeem to have been en- 
tirely laid aſide. That in ſumming up the evidence he had 
aſſumed that there was no contrariety, That the jury might 
conclude upon it, that the corporation of Cheſ/er was a corpo- 
ration by preſcription, and under charters, at the time of the 
judgment in 2ũ <varrants ; in which however he ſtated, that he 
had differed from the counſel on both ſides. That the franchiſes 
of the corporation were in fac ſuſpended by that judgment. That 
the charter of Charles 2. was acted upon for three years next 
after the granting of it. That, after the charter of reſtitution 
was granted, the officers of the old corporation reſ med their 
places; and that from that time they went on without appear- 
ing to advert in any one inſtance to the charter of Charles d. 


(a) Ante, 57%, 
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is the authority under which they were to act. For though it was 
true that one of the witneſſes had ſtated in his evidence, that, as 
he underſtood it, the ſelect body was now ſomewhat differently 
conſtituted from what it appeared to have been before the charter 
of Charles ad, in reſpect of the two ſherifls making or not making 
a part of the forty common councilmen ; and the elections of 


mayor, and recorder, are now approved of by the King, which 


is conformable to the charter of Charles 2d, and is not required 
by the charter of Hen. th; that thoſe, and a few other inſtances 
which might occur of apparent conformity to the charter having 
obtained, without any actual reference to it; and in a multitude 
of other inſtances, the uſage being in direct contradiction to the 
charter, he had thought there was in effect no evidence that the 
old corporation had ever recognized that charter. As to the 
election of aldermen, it was clear that the uſage had exiſted a 
great number of years before the charter of Charles 2d, 

That the operation of law upon this ſtate of the fact appli- 
cable to the iflues in this cauſe was the next thing to be con- 
fidered. That he went into the diſcuſſion of that queſtion with 
a conſiderable degree of heſitation in his own mind. That he 
was not perfectly ſatisfied as to the legal effects of the judgment 
in quo warranto; or of charter of reſtitution z eſpecially as 
oppoſed to the charter of Charles 2d, which had intervened. 
That he had hazarded this opinion; that the judgment in 2 
carrento, being a judgment by default, where no cauſe of for- 
ſciture appeared upon the record, did not diſſolve the corporation. 
That it only ſeized the franchiſe into the king's hands, and 
thereby ſuſpended the exerciſe of the fun tions of the corporation. 
That the charter of James the 2d reſtored the franchiſe to tlie 
old corporators z and that, after that reſtoration, the charter of 
Chorles the 24 was to be conſidered in the ſame manner as if it 
had been granted before the judgment in quo warrants; in 
which caſe, without an acceptance by the old corporation, it 
would have no effect within the diſtrict whercin the old corpora- 
tion had power to act : And that there was no ſuch acceptance; 
which was ſubſtantially determining the iſſue upon the accept- 
ance of this charter againſt the deſendant. 

Sceiug the cafc in that light, he had treated the iſſue upon the 
notification of the order of amotion as of no great conſequence 
mike cauſe; but, however, that he had directed the jury that 
there was evidence of the notification proper to be ſubmitted ta 
them, 
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The learned Judge then ſtated, that it had ſince occurred + 
him, that the queſtion upon the notification of the order of 
amotion might become very material in ſome events, namely, if 
it ſhould be finally reſolved that the charter of James the 2d 
did not operate to reſtore the old corporation; or that the re{tity. 
tion of the old corporation did not diſſolve or diſplace the neu 
corporation under the charter of Charles the 2d, If the old cor- 
poration was never reſtored, and the new corporation, in con. 
ſequence of the order of amotion, was deprived of all its officers, 
and conſequently could hold no legal aſſembly, or uſe any meat 
to perpetuate itſelf, (and in point of fact that corporation never 
did aſſemble again, ) it ſcemed as if there was no lawful corporaticn 
in Cheer at this day. Or if the old corporation was we! 
reſtored, but the reſtoring to them their franchiſe of being a cor. 
poration did not operate to diſplace or diſſolve the new corpora 
tion, it ſhould ſcem as if there would be two bodies corporate 
exiſting in Cher at the ſame time; but, in conſequence oi the 
order of amotion, one eſſeually difabled to act, and now pro. 
bably diſſolved by the natural death of its members, the other 
active and perpetuating itſelf in the regular courſe. And in that 
caſe the queſtion now depending would be a queſtion touching 
the election of an alderman of the old corporation; in which 
eaſe it ſeemed to be impoſſible to maintain the election under the 
charter of Charles the 2d, it being in his judgment molt clear 
that the old corporation did not accept that charter. 

That at the trial the counſel for the defendant had inſiſted 


that the judgment in gr «warrants had diflolved the corpora- 


tion; and that the charter of Charles the 2d created a new 
corporation. That the charter of James the 2d could not reſtore 
the corporation which had been diſſolved, but might be accepted 
by the new corporation, and might enlarge the powers of tht 
new corporation. And that the queſtion in the third iſſue was 
touching the acceptance of the charter of Charles the 24 by the 
citizens at large, and not by the old corporation. But he {lated 
that it had fince occurred to him, that it was a queſtion which 
might deſerve conſideration, whether, upon the ifſues joined 
upon theſe plealings, it was open to the counſel for the deſenc- 
ant to put the cafe in that manner; the plea ſtating in effect, 
that at the time of granting the charter of Charles the 2d, there 
was a corporation by preſcription exiſting in Chgſler, which 
ſeemed to confine the queſtion of acceptance in the third iffue to 
an acceptance by that preſcriptive corporation. 


The 
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The Court here obſerved, that if all the points of law, which 


might ariſe in this caſe, were to be gone into, they were of too ———— 


much importance to be decided when the Bench was not full. 
And they recommended it to the counſel to confine themſelves 
in their arguments to the third, fifth, and ninth iſſues, on the 
acceptance of the charter of Charles the Second]; becauſe, if it 
ſhould turn out either to be a verdict againſt evidence, or that 
the queſtion was not properly left to the jury, as to thoſe iſſues, 
to exerciſe their judgment upon, that would be a ſufficient 
ground for a new trial, and the queſtions of law would be open 
hereafter, 

Adair, Serjeant, Wozd, Mills, Lane, and Topping, againſt the 
rule argued very fully on the verdict on thoſe iſſues, as it was 
warranted by the evidence alone; in the courſe of which two 
queſtions were made, 

1% That the charter of Chor/es the Second was not accepted 
in point of law; becauſe an acceptance of a charter muſt be by 
a majority of thoſe perſons to whom it is granted. Now it ap- 
pears on this charter itfelf, that it was granted to the citizens 
and inhabitants of CH And the queition is, who are meant 
by citizens, as contradillinguithed from inhabitants. It could 
only mean thoſe perſons who had been incorporated before the 
judgment of 9er in the q warrants information, and who were 
the ancient freemen of the city. According to Bagge's caſe (a), 
a charter muſt be accepted by a majority of the perſons to whom 
it is directed; for the acceptance by a few will not bind the reſt. 
So iſa part of a corporation apply for new privileges, it will not 
bind the reſt, unleſs they conſent. "The inhabitants of a town 
cannot be incorporated without the conſent of a major part of 
them (5), and without their content the charter of incorporation 
is void, In the King againit Ae and Others (c), Mr. J. Yates 
faid, the crown cannot compel perſons to become corporators 
ayainft their aſſent, and that conſent can only be teſtified by their 
being admitted. But in this caſe there was no evidence which 
tended to ſhew that this charter had been accepted by a majority 
of the old freemen, thirteen only of whom were admitted; and 
the proof of that iſſue was on the defendant, This partial ac- 
ceptance therefore could not operate, But it was contended at 
the trial, that the charter was at all events accepted as to the 
election of aldermen : now that argument cannot be ſupported, 


(a) 1 RI. Rep. 226. (5) 2 Breton. 100. (5) 4 Burr. 2200, 
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1737, if (as was alſo contended) the judgment of er entirely 
— diſſolved the whole corporation. For then it would be a pray: 
Ihe Ki . . , 

anche of franchiſes to a new body of men, who could not in point ot 
&uzrr. Jaw accept the charter in part only. Then, according to the 

defendant's argument, this charter mult be conſidered to hate 
been accepted in loo, or not at all. And if the jury were ng 
warranted by the evidence to find a verdict for the defendant on 
the ninth iſſue in point of fact, they could not find for him on 
the third in point of law: and if any part of the charter was not 
accepted, the ninth iſſue mull fall to the ground; for that is that 
it was accepted in all things. The opinion of the court in tle 
caſe of the King v. Fohnſon (a) is extremely ſtrong to ſhew thay 
the charter of Charles the Second was never accepted. 
2dly, But even if the court ſhould be of opinion with the 
defendant on the acceptance, yet the charter itſelf is void on two 
grounds; in which caſe it would be nugatory to grant a new 
trial upon the queſtion of acceptance of a charter, which if ac. 
cepted is void. iſt, A charter granted in a county Palatine mult 
have the county Palatine ſeal. The county Palatine was united 
with the crown in the reign of Zdward the Firſt. And in &. 
den (b) it is ſaid “ that the laws and rightful uſages, of a county 
« Palatine are to be preſerved,” It was by king Charles as Eat 
of Cheftcr, and not as King of England, that this corporation was 
created. Many cafes have adjudged, that when a ſeal is neceſſary 
to the validity of a grant within a county Palatine, it mult be 
under the ſeal of the county Palatine. Mozr, 874. Lutw. 1232. 
A preſentation to a living within the county Palatine may be 
good without the ſeal of the county Palatine; and the reaſon of 
that is, becauſe it may paſs by parol. But a grant of the net 
avoidance is void for want of a county Palatine ſeal, 2 N. 
Abr. 182. D. 1. 2. 1 Brawn!, 182. It is ſuſſicient in preſcribing 
for a franchiſe to ſay, that it is within his county Palatine, which 
has jura regalia, and by reaſon of that he claims ſuch fran. 
chiſes; of which one is to create corporations. 2 B. 267. 
tn anſwer to an obfervation from the court, that the chief juilice, 
and attorney general, of (er, were appointed under the great 
' feal; it was ſaid that by the fat. 27 H. 8. c. 24./ 5. juſtices of 
afſize, 9c. within the county Palatine of Lancaſter, were to be 
appointed under the king's uſual feat of Zancaſer, iu manner an 
form as hath been accuſtomed; And it appeared by the 18t! 


(a) Ate, 557, (% Part 3. 4. 5 2+ 520. 
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juſtice of Chefter and Flint by letters patent under the ſeal of 
A county Palatine. And that the appointment of the chief ire E 
juſtice of Cheer under the great ſeal of England was by vir- AAT. 1 
me of the Hat. 34th and 35th F. 8. c. 26. /. 10. That as to | 
the attorney-general, he was appointed under the great ſeal, bes i | 
cauſe he ated as well without the county Palatine as within it. | 
And 2dly, This charter is void on account of the general power f i 
o amotion reſerved to the king. It is a condition which the in 
law will not endure the conſequences of which would give the 
king a power which the law has expreſsly denied him. Palm. 
toi. Sir W. Foner, 168. A grant by the king to a ſubject, 
which is againſt law, is void. 2 Ro. Abr. 164. 2 Inft. 533. 
1 Rep. 43. . 5 Rep. 55. b. And though where to a grant by 
one ſubjeCt to another a condition is annexed, which is either im- 
poſſible or illegal, the condition only is void; yet in the caſe 
of a grant by the king, the whole grant is void. 2 And. 156. 
2 Freem. 17. 

Bearcrsft in ſupport of the rule obſerved, that the third, ſiſth, 
and ninth iſſues altogether ſormed a queſtion of fact only. And 4 
23 the learned Judge had miſ-direCted the jury, in telling them | 
the queſtion was, whether the charter of Charles the Second x 
was accepted by the %% corporation, inſtead of the citizens and 1 
inhabitants, the defendant was entitled to a new trial. The | 
queſtion left to the jury was not the true one; for the iſſue join- | 
was on the acceptance by the citizens and inhabitants, to * 
whom it was directed, and not by the o/d cerporation, who (the 
defendant contended at the trial) had no legal exiſtence after the 
judgment of ouſter. The old corporation were not known by the 
name of the citizens and inhabitants. "Thoſe terms were deſcrip 
tive of the perſons to whom the charter of Charles the Second 
was direted, The word « citizens” does not mean * ſreemen,” 
as freemen of the old corporation; for they were extinct at that 
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time: but the expreſſion may be accounted for in this way; N 
8 8 ; | 4 
there lad been a city, and a corporation; in common parlance 4 


s 
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the inhabitants were known by the name of the citizens of 
Chiter: the word © inhabitants” was added for the purpoſe 
of preventing any miſtake ; and they are uſed as convertible 
terms, The acceptance of a charter in this caſe was a pure 
linple queſtion of fact, withott any mixture of law. And this 
has been confounded in the argument by the counſel againſt the : 
ole, with the caſe of a charter granted to an cxiſting corpota- 7 
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tion. He admitted that it would be a queſtion of law, whether 
a part of an exiſting corporation might or might not have ac. 
cepted a charter, or whether they could partially accept or not, 
But this being a charter to a ne corporation, there was ſuffi. 
cient evidence given at the trial to be left to the jury to deter. 
mine as to the acceptance of it in fact. 
Bower, Leiceſter, Plumer, and Manley, were to have argued on 
the ſame fide ; but they were {topped by the Court. 
AsHnvssT, J. The only queſtions for our preſent conſidera- 
tion are, whether the jury have done right in finding their ver. 
dict as they have done againſt the acceptance of the charter of 
Charles the Second? and whether the judge, who tried the cauſe, 
was or was not correct in his manner of ſumming up to the jury? 
As to the manner in which the queſtion was left to the jury 
upon this part of the caſe, I am of opinion that the Judge was in 
ſome degree miſtaken ; for he has ſlated to us pointedly, that 
he told them that he thought there was in fact no evidence that 
the old corporation had accepted the charter of Charles the Second. 
In a matter of ſuch conſequence, I ſhould have thought that, if 
it were only a queſtion of fact, at all events there was evidence on 
this point ſuſſicient to be left openly and ſully to the conſidera- 
tion of the jury, without any ſuch flrong directions as were 
given. In the firlt place, I think the learned Judge was mil- 
taken in telling the jury, that the queſtion was, whether tlie 
charter of Charles the Second was accepted by the /d corperation 
or not. That was not the iſſue upon the pleadings; for the 
words of the iſſue are, “that the letters patent were not duly 
cc accepted and agreed to by the citizens and inhabitants of the 
« city of Chefter ;” which could not mean the c corporation, 
For it could only be accepted by the perſons to whom it was 
directed at the time it was made: but the old corporation did not 
exiſt at that time; for they were diſiolved by the judgment in 
the quo warrants, Tliey no longer exiſted ag a body. If they 
were not diſſolved, the queſtion might have been different; theres 
fore, in reaſon, the only queſtion could be, whether this charter 
as accepted by the perſons to whom it was addreſſed, who 
were the citizens and inhabitants? Now this queſtion was not 
left to the jury at all, the only queſtion having been, whether 


the charter was accepted by the old corporation ? 


Now with regard to the facts which were laid before the 
jury in proof of the iilue, reſpecting the acceptance by the new 
corporation, there were many inſtances : indeed the Judge lim- 
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ſeli ſays, that the evidence was all one way during three years. 


gereral inſtances are {tated of acts done by the new corporation, 


which could only have been done under the charter of Charles 
the Second 3 [which Mr. J. Aſibunſt here enumcrated. ] Theſe 
were ſuch a degree of evidence as ſhould have been leſt to the 
jury; and it does ſeem to me that the evidence was all on one 
five during that period. The evidence of thoſe acts ſhould at 
any rate have been left to the jury, whatever verdict they might 
ukimately have given. And if they had been of opinion that 
the charter had been accepted and acted under during thoſe 
three years, that would have been concluſive. For the charter 
once accepted and acted under for three years was accepted as 
much as it could be, and muſt ever afterwards be taken to 
hare been accepted; and the corporation could not afterwards 
determine upon keeping thoſe franchiſes which were beneficial 
to them, and rejecting others which were not ſo. At all events 
this evidence ſhould have been left to the jury. And J agree 
with the learned Judge in the opinion which he has delivered, 
that courts and juries ought to lean in favor of ancient uſages, 
eſpecially if they tend to preſerye the peace and quiet of corpo- 
rations. 

As to the queſtions of law which may ariſe in this caſe, they 
are matters of future conſideration ; therefore I ſhall not enter 
into them at preſent. And as they are of great importance, the 
deciſion ought to be ſatisfactory to all the parties. 

As this is 4 queſtion on which the exiſtence of the corporation 
depends, and as the ninth iſſue is thought the moſt material, I 
am of opinion that it ſhould be tried again. x 

BuLLEeR, J. This is an information in the nature of a 405 
warrants againſt the defendant, to ſhew by what authority he 
claims to he an alderman of Chefler. The defendant, in anſwer 
to this information, has ſtated a charter of the 395th of Charles 
the Second, which he ſays was granted, not to the mayor and 
citizens, who were the old corporation, but to the citizens and 
inhabitants, and accepted by them; he has then derived his 
title under it. On this plea three iſſues have been taken, 1ſt, That 
the charter was not granted. 2dly, That it never was accepted 
by the citizens and inhabitants. 3dly, That in this charter there 
was a clauſe which enabled the king and his ſucceſſors, by an 
order of privy council, to put an end to this corporation by a 
power of amoving them without aſſigning any:cauſe; and that 
king James the Second made ſuch an order, which was notified 
to the co-poration. On theſe three iſſues the event ct the cauſe 


244 muſt. 


585 
1787. 
The King 


againſt 
AMEAY, 


= . * - 
. LD Js 
— * 9 
FE HSE KY 
— 2m on a 


* © > 
ä 
"x © "YEE 


= 2 * 
3s _ — 
— 
2 ——2 — K⅜ ab ei nt — 


CASES N HILARY TERM 


muſt finally depend. The others might have bcen diſpenſed with, 
Though I have ſtated thoſe three iſſues, they are more than ate 
neceſſary in order to diſpoſe of the queſtion now before us. 

For as to the objection, which was taken by one of the coun. 
ſel againſt the rule; that the cliarter of Charles the Second was 
void becauſe it had not the feal of the county Palatine of C/?er 
affixed to it, there is no foundation for it. The caſes which are 
cited, do not apply ; for they are caſcs of grants within the coun- 
ty Palatine of Lancaſler. And it is obſervable that, even in one 
of thoſe caſes cited, it was held by Lord C. J. Treby, that a 
corporation made within the duchy, and not in the county 
Palatine, is without warrant (a). But he faid within the county 
Palatine the king may create a corporation under the duchy 
ſeal, becauſe the duke of Lancaſter had jura regalia. But it does 
not follow that, becauſe the king may create a corporation 
within the county Palatine under the duchy ſcal, he cant 
do ſo under the great ſcal. Beſides, caſes which ariſe with- 
in the county Palatine of Lancaſier are not applicable to the 
preſent. They depend on a particular ſtatute (5), which is 
confined to the county Palatine of Lancaſter. With reſpect to 
oſſices granted under the great ſeal of England to be exerciſed 
in Chefter, it is ſaid that they depend on the ſtatute 34th and 
35th Hen. 8. c. 26. which (as it was contended) enacts that 
offices in Cheer all be granted under the great ſeal of Eng- 
land, and the chief juſtice is particularly mentioned. But on ad- 
yerting to that ſtatute, the argument does not appear to be well 
grounded; becauſe that act relates only to Tales, and not to 
fer. Beſ.dcs, betore che paſſing of that ſtatute, the crown 
had uſed to grant oifices in Male under the great ſeal; for 
there is a clauſg (e) in that ſtatute which ſays, that commiſſions 
under the great feal already granted ſhall be in force. Another 
circumſtance, worthy of obſervation, is, that the ſheriffs of 
Chefter are appointed at We/{iuinfter in the ſame manner as the 
other ſhcriffs in England. It is alſo to be remarked, that the 
charters of Charles the Second, and Jures the Second, are neither 
of them under the ſeal of the county Palatine of Ce; but 
they are both under the great ſeal alone. However, this is not 
tne point now beſore the court, which is ouly as ta the accept» 
ance of the charter of Charles the Second. 

And as to that, it is material, firſt, to conſider to whom that 
charter was granted; and ſecondly, by whom it is faid to have 
been accepted, I think there was a miſtake at the trial by ths 

(«) L. t. 1237. ) 214.4. (c; L It. : 
. Judge, 
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Judge, in leaving the queſtion to the jury, whether the c cor- 1787. 
poration had accepted this charter? Nothing is more clear tan 
that the crown, at the time of granting this charter, conſidered 7 


agdinſ 


the old corporation of Cheſter as totally annihilated and ex Aux. 


tinguiſhed. It was not granted to them as to a corporation then 
in exiſtence, And with regard to the term “ citizens,” the 
counſel in ſupport of the rule has given the true anſwer to that 
obſervation. Then the queſtion is, whether the citizens and 
inhabitants had accepted the charter of Charles the Second, or 
not? I feel leſs difficulty in differing from the learned Judge 
who tried the cauſe, becauſe he has ſtated to the court that he 
kimſelf entertained conſiderable doubts at the time, and that he 
hazarded an opinion that the judgment by default in the quo 
warranto did not diſſolve the corporation, but that it only ſeized 
the franchiſes into the king's hands, and thereby ſuſpended the 
exerciſe of the functions of the corporation; and on that ground 
conſidered the queſtion as being, whether the old corporation 
accepted the charter, or not ? 

As to the facts of the acceptance ſlated to have been proved, 
there is ſuch a body of cvidence during the courſe of three years, 
as in my opinion leaves the queſtion without a doubt. And if 
the corporation accepted the charter only for an hour, that is 
concluſive for ever; it cannot afterwards be ſaid that they had 
not accepted. 

[Here Mr. J. Buller commented very fully upon every part of 
the evidence, from whence he took occaſion to obſerve, that 
there was ſufficient evidence to have been left to the jury as to 
the acceptance of the charter of Charles the Second by the citi- 
zens and inhabitants of (Jer. 

| agree with the learned Judge, that the election of the defend- 
ant ſhould be ſupported, if ic can be ſo. If on the evidence 
there is no ground for ſaying, that the charter was accepted, it 
will be impoſſible to ſupport it. But all the evidence goes to 
ſhew an acceptance; and there was no contrariety, 

Another objection has been made, that it does not appear 
that the charter was accepted by a Majcrity of thoſe named 
in it. I am by no means ſatisfied that it was neceſſary 
that it ſhould be accepted by a majority of them. I hold that 
there is a great difference between a charter granted in gener: 
terms to incorporate the inhabitants of a city, and a charter 
like the preſent, which ereates diſtinct parts of the corporate 
body, fills up ſome of the offices by name, and leaves it open to 
them to elect a number of freemen, What is ſaid by Mr. J. 


Vates, 
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Yates, in the caſe cited from Burroto, exactly agrees with what 
I have juſt laid down. That was the caſe of the college of 
phyſicians. In the charter granted to them, fix perſons by 
name, and all others of the Faculty of and in the city of London, 
are made a body corporate: but the court held that all the 
practiſing phyſicians in London were not, by virtue of this 
charter, members of the corporation. Lord Mansfield ſaid, that 
the corporation were only bound to admit every perſon whom 
they on examination thought fit to be admitted; and that any 
perſon who came within that deſcription had a right to be ad- 
mitted, Yates J. ſaid (a), © I am far from thinking that all 
cc the men of and in Landon, then practiſing phyſic, were in- 
« corporated by the charter. The immediate grantees under the 
« charter were the fix perſons particularly named in it. The 
tc reſt were to be admitted by them. They were not % facto made 
« members. They were firſt to give their conſent, before they 
« became members: they could not be incorporated without 
« their conſent.” Now that charter ſeems applicable to the 
preſent caſe. For the king by this charter appointed a certain 
number of aldermen, and a certain number of common council- 
men. 'Theſe then, according to the language of Mr. J. 7, 
are the immediate grantees of the crown; and a power is aſter- 
wards given to them to ſwear ſreemen upon their requeil, they 


firſt taking the oaths. "Therefore it appears to me, that theſe free- 


men ſtand in the ſame light in which thoſe perſons do who prac- 
tice phyſic in Londen. The corporation have a power delegated 
to them to ſwear in certain perſons on their doing particular acts. 
But if the law were not fo; if any number of freemen had ac- 
cepted, it would have been ſufficient ; for the freemen are an in- 
definite body. And, in a corporation confiſting of different in- 
tegral parts, if any of the freemen, being an indefinite body, 


attend the meetings of the corporation, it is ſufficient. It is 


not recuired in all caſes that a majority of the whole body ihould 
be preſent, And if a ſmaller number than a majority of an in- 
definite part of the corporation be ſufficient to conſtitute a lawful 
aſſembly for doing corporate acts, after they are incorporated, 
it will be difficult to find a reaſon why the ſame number may 
not accept the charter. Whether, after hearing the opinion of 
the court on theſe points, the parties may chooſe to go to trial 
again in this caſe, is for their conſideration. But if the cauſe 


(a) 4 Burr. 2199. 
ſhould 
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ſhould be tried again, theſe pleadings are ſo defective, that I re- 
commend it to both parties that they ſhould be amended. 

To begin with the. plea: it ſets out with ſtating, 4 that the 
« mayor and citizens of Cheſter have from time immemorial, 
« and by divers charters and grants of divers Kings and Queens 
« of England, been a body corporate and politic, in deed and in 
« fact.“ It is impoſſible to ſuggeſt any reaſon why this aver- 
ment was made; it was likely to have the effect which it pro- 
duced at the trial, of embarrafling the cauſe, and raiſing the 
doubt whether the charter of Charles the Second ſhould or thould 
not be conſidered to have been granted to a corporation then in 
being. It is true that the plea has not actually ſtated that they 
were a corporation at the time when the charter of Charles the 
Second was granted: but this allegation is altogether unneceſſary. 
The defendant's caſe is, that this was an original charter of in- 
corporation; and therefore it was immaterial for him to ſtate a 
prior corporation. The defendant has then ſtated the charter 
in the proper way, „ that it was accepted by the citizens and 
« inhabitants.” But this is followed by another averment, 
which is quite new, and which is the foundation of another 
ſuc, namely, * that the mayor, aldermen, and common council- 
« men, or the greater part of them, did exerciſe the liberty, 
« privilege, and franchiſe, of making, electing and chooſing of 
« aldermen of the ſaid city, according to the direction of the 
e ſaid charter.” Now this is perfectly nugatory and unneceflary 
for if the charter were accepted, they were bound to act under 
it; this court would have compelled them to act under it. But 
the plea, in ſpeaking of the manner in which it was accepted, 
only ſays that the charter, as to the election of aldermen, was 
duly accepted. It is impoſſible to ſupport this iſſue in any way. 
The averment proceeds on a miſtake, by ſuppoſing that a char- 
ter may be accepted in part, and rejected as to the reſt. The 
only inſtance in which I have ever heard it contended that a 
charter could be accepted in part only is, where the king has 
granted two diſtinct things, both for the benefit of the grantees : 
there, I know that ſome have thought that the grantees may take 
one and reject the other. However that may be, it cannot ex- 
tend to this caſe. This corporation muſt either have accepted 
" tete, or not at all; if they could have accepted a part only of 
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the charter, they would have been a corporation created by | 


themſelves, and not by the king, If a charter directed that the 


corporation ſhould conſiſt of a mayor, aldermen, and twenty- 
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four common councilmen, they could not accept the charter 
m— — for the mayor and aldermen only, omitting the common council. 


men, It is impoſſible to ſupport this part of the plea there. 
fore this allegation, confining the acceptance of the charter ag 
to the aldermen only, ought to be amended. In the replica. 
tion, the proſecutor has taken the iſſue on the firſt averment 
larger than the plea for it ſays, * that the ſaid mayor and 
& citizens, at the time of the making of the ſaid letters patent 
ct in the faid plea mentioned, were not, nor have, from time im- 
t memorial, been a body corporate, &c.;” neither can this be 
ſupported. There are three other replications; one of which 
introduces the order of privy council for amoving the corporation. 
I read that part of the charter in a different ſenſe from that in 
which it is underſtood by the counſel on either fide; for the 
charter ſtates that the king reſerves to himſelf « a power by any 
cc order of him, his heirs or ſucceſſors, in privy council made, 
« under ſeal, to them reſpectively ſignified, to amove them, 
« or any of them.” But in looking farther into the charter it 
appears to me, that that clauſe does not warrant a general amoval 
of the whole corporation. It only means, that the king intend- 
ed, and has by the words of the charter reſerved to himſelf, the 
power of amoving one or more of the individuals of the corpora« 
tion who miſbchaved, and not of deſtroying the corporation it- 
ſelf; for it afterwards directs that in caſe of ſuch amoval the 
remainder of the corporation ſhould elect others in their room 
in the manner directed by the charter. If that be the true con- 
ſtruction of the charter, one of the replications is entirely out 
of the queſtion, 

With reſpect to the other replication ; it is idle on this record 
to ſtate what was the ancient conſtitution of the corporation be- 
fore the judgment of ouſter in the 2 warranto ; becauſe the 
defendant has by his plea put his election upon the charter of 
Charles the Second; he mult ſtand or fall by that; and there - 
fore it was nugatory to ſtate the charter of Henry the Seventh, 
ar any other charter granted to this corporation. 

I have thrown out theſe hints, that the parties may take them 
into their conſideration. But if this record goes down to trial 
again in its preſent ſtate, and the court ſhould entertain the ſame 
opinion that I do now, I do not know any caſe that can call 
more for the animadverſions or cenſure of the court. 

R le abſolute, 
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Ros E againſt CHRISTFIELD. 


Ol RROW had moved on a former day to diſcharge the 
deſendant out of the cuſtody of the marſhal in this action, 
the plaintiff not having proceeded to trial or judgment within 
three terms after the delivery of the declaration. The defend- 
ant was arreſted in Augiſt 1783 by the ſheriif of Rent. The 
declaration was delivered on the 20th of November. On the 
zd of February 1784, no plea having been filed, interlocutory 
judgment was ſigned without demand of a plea. On the 26th 
of February a plea was filed. And the defendant having re- 
moved himſelf into the King's Bench, and diſputing the regu- 
larity of the judgment, the plaintiff on the 15th of July volun- 
tarily waved the judgment, and gave notice of trial. In the 
Michaglmas term following, the plaintiff ſigned judgment, and 
the day after, he charged the defendant in execution. 
Palmer ſhewed cauſe, and contended that the rule, that when 
a priſoner is once ſuperſedeable he always continues fo, extended 
only to thoſe caſes where the priſoner was in cultody on the 
ſame proceſs (a); and that if the defendant were entitled to be 
ſuperſeded, when he was in cuſtody on meſne proceſs, he had 
loſt that privilege when he was charged in execution. 'That 
this was the only poſſible way of enforcing judgment againſt a 
priſoner, that the demand of a plea was unneceſſary, except 
when the defendant was in court. Rules, K. B. 5 W. M. 
But even ſuppoſing he was entitled to be ſuperſeded, he ought 
to have applied within a reaſonable tine to complain of a mere 
irregularity. 
BuLLtR, J. (5) In the cafe of a priſoner in this court there 
mult be a demand of a plea. If he is in the cuſtody of the 
heriff, no demand is neceſſary. The queſtion how far a pri- 


(a) The London Aſſurence Com any againſt Perkins. 

The defendant, who was a priſoner, moved for a ſuperſedtas on the ground that 
the hlaint it had not proc: ceded to trial or judgment within three terms aner the de- 
ciaration was delivered. ; 

Runningtcn, againſt the rule, contended that, as the defendant was or:zinally in 
cuſiody at the ſuit of the plaintiifs under Mine proveſs, and after the yudgment was 
charged in execution, he could not therefore be diſcharged. 

Croper for the ttiendant infiſted on the old principle, that, if a priſoner he once 
ſupe rſedt able, he always continues ſoz and then that the plaintifts could not, by 
charging the defendant in execution, make that right and regular, which betore was 
wrong and impropcr. 

Per Curiin, As to the principle laid down it extends only to the ſome precefs : 
and where the nature of the charge is altered, as in the prefer:t caſe, to a charge is 
Exuealiony it is que oje. This point has begn rt peatectly determined, | 
Rule diſcharged. 

) Mr. J. Acunys;7r was fert this Cay. | 
3 6 ſoner 
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ſoner in cuſtody, who was entitled to be ſuperſeded, could he 
proceeded againſt, was gone into in the caſe of Fey v. Percy (a), 
in the Common Plas. There the plaintiff brought an action 


Cnunrs7- againſt the defendant, in which he was nonſuited. The de. 


FlEDs 


fendant brought an action againſt the plaintiff, and recovereq , 
verdict; and both the judgments were ſigned in Trinity term 
7 Geo. 3. The plaintiff was immediately taken in execution on 


the judgment of nonſuit; and was entitled, and applied, to be 


diſcharged at the laſt aſſizes under the Lords' act; but the de- 
fendant agreed to pay him his 2. 4d. per week. In April the 
defendant failed to pay him his allowance, on which the plain. 
tiff applied to be diſcharged : but before he had obtained an 
order for that purpoſe, the defendant took him in execution on 
the other judgment. And it was inſiſted that he ſhould have 
been charged in execution on the ſecond judgment within tuo 
terms after judgment obtained: but it was anſwered that he 
never was in cuſtody in that ſuit, and therefore not within 
the rule; to which the court agreed. Then it was objccted, 
that he being in cuſtody only on the judgment of nonſuit, and 
being ſuperſedeable in that, he could not be charged in execution 
at all; and of this opinion were the whole Court: though they 
agreed, that if he had been once actually ſuperſeded, and out of 
cuſtody, he might have been taken again on a capi ad l/ 
faciendum on the other judgment immediately by the ſheriff, or 
if he had not been ſuperſedeable, the charging him in execution 
would have been proper. Therefore he was diſcharged. But 
I believe that Court were ſoon aſterwards ſatisfied, that ſuch a 
determination was attended with infinite miſchief and incon- 
venience; for the reſult of it was, that a priſoner, who was 
ſuperſedeable, but not ſuperſeded, could not be proceeded aginlt 
at all. For if in actual cuſtody, he could not be pro- 
ceeded againſt like a perſon out of cuſtody, and if entitled 
to be ſuperſeded he could not be proceeded againſt as any 
other priſoner: and I underſtand the practice in that court 
is now otherwiſe ſcttled (5). The rule, that, where a priſoner i 
once ſuperſedeable, he is always ſo, muſt be underſtood with this 
qualification z that he is only ſuperſedeable ſo long as he remains 


in the ſame cuſtody and under the ſame proceſs. For the moment 


the nature of the cuſtody is changed, that rule ceaſes. Therefore 
if a priſoner be ſuperſedeable for any irregularity, as for want of 
a demand of a plea, he cannot take advantage oi that after he 
is charged in execution,” ſuppoſing he has any opportunity of 


(70 Vid. Hutclirgs V. Kenrick, 2 Purr. 1648. 
applying 


a Ga B. Ty, 2 GC. J» 
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applying on that ground before he is charged in execution. 
Now here the defendant had ample time; for judgment was 
ſigned in Micha:lmas term 1784, and he might have applied in 
the Trinity term following. 

Rule diſcharged (a). 
(a) V. Hutchings v. Kenrich, 2 Burr. 1048. Wrilkirfen v. Jacques, fiſt» 3 vol. 392. 


Dor on the Demiſe of Mary LYDE againſt Ann LyDE. 


HIS was an ejectment for leaſchold premiſes in St. Mary 

le Baue, Middleſex, on the demiſe of Mary Lyde, widow, 
laid on the 26t December 1785, and tried at the laſt Sittings 
at Ietminſler, before Buller, Juſtice, when the jury found a 
verdict for the plaintiff, ſubject to the opinion of the Court on a 
caſe reſerved. 

S. Lyde, poſſeſſed of a term in the premiſes not yet expired, by 
will, dated :6th arch 1775, gave them to his fea G. Lyde, for 
life, and after his deceaſe to Margaret his wife for life, and after 
the deceaſe of the ſurvivor to the children of George, ſhare and ſhare 
alike ; but if George ſhould die without iſſue of his body, then to 
his ſon Robert Lyde for life, and after his deceaſe to Mary his 
wife, with the like limitations to the children of Robert, as to 
thoſe of George ; and if Robert ſhould die without iſſue, then over. 
On the 12th of May 1778 the teſtator died. On the 17th May 
1778 Margaret died, having had one daughter only by George 
Lyde, who died an infant in the life-time of the teſtator, and 
before the date of his will. In May 1784 Robert Lyde died 
without iſſue, having made his will and appointed Mary, the 
leſſor of the plaintiſf, his executrix. On the 22d Ofzber 1785 
Ceorge Lyd? died without iſſue, leaving a ſecond wife, the de- 
ſendant, his executrix and reſiduary legatee. 

The queſtion is, whether the plaintiff is entitled to recover? 

Morgan, for the leſſor of the plaintiff, admitted that the rule 
had been laid down in many of the old caſes, that the words of 
a deviſe, if they could carry an eſtate tail of a freehold, would 
give the whole intereſt in perſonalty (a): but in the latter caſes 
the intention of the teſtator has been attended to; and a deviſe 
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and if C. L. 
die without 
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hody, then 
to R. L. for 
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ter his de- 
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over of a chattel „ after failure of iſſue,” or, “ dying without 


„ fue,” hus been held gocd, where it could be collected that 


(a) 3 Cb. Coſ. Is 
the 
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the teſtator meant © without iſſue /iving at the time of the dats 
« of the deviſce.” Atkinſon v. Hutchinſon, 3 P. Wins, 2 58, 
2 Eg. Caf. Abr. 294. Nichols v. Cooper, 1 P. Wis. 19g, 
Keily v. Fowler, 6 Brown's Parl. Caf. zog. And in Bigge v. 
Benſtey (a), the Lord Chancellor faid, © was not the argument in 
« Keily v. Fowler, that the obvious meaning of the words, « ſhall 
« dic without iſſue,“ was a general failure of iſſue, but control. 
e lable by words or circumſtances?” Now in this caſe the general 
words, “ die without iſſue of lus body,” are controlled by those 
which precede, namely, the children of his fon. In Mad; v 
Stains (b), where there was a bequeſt of perſonalty to A. S. wifz 
of J. S. for life, and after her death the yearly intereſt was be- 
queathed to her children by J. S. and for want of ſuch iſſue, 
then over, the deviſe over was held to be good; the words « fg 
« want of ſuch iſh , being the ſame as “ for want of ſuch 
te children.” So that here the limitation is good, becauſe it muſt 
take effect (if at all) on the death of George leaving no itlue 
living, and not after an indefinite failure of iſſue. In the cafe 
of Sheffield v. Lord Orrery (c), Lord Hardwicke ſaid, that if 3 
limitation of a chattel be confined within a life or lives in being 
or within ten months, or the birth of a child after, or in caſe of 
the death of ſuch child before twenty-one, or if limited on a 
contingency to a perſon who never takes, the limitation over is 
good, Where there was a bequeſt of a term in truſt for J. I. 
for life, and to his firſt and other ſons in tail, and in default of 
ſuch iſſue to daughters, to be divided between them ſhare and 
ſhare alike, and in default of daughters, then over to the plain- 
tiff, and F. IL. died, never having had a ſon or daughter, it was 
adjudged that the limitation over to the plaintiff was good (d). 
So where there was a bequeſt of perſonal eſtate, c. to the 
firſt ſon of the teſtator's daughter, who ſhould attain twenty- 
one, and if no ſon ſhould attain that age, to F. S., the limitz- 
tion over to J. S. was holden good (e). And in all thoſe caſes 
where the court has held a deviſe over of perſonalty to be void, 
the words of the deviſe were ſuch as would in the caſe of a free- 
hold have created an expreſs eſtate- tail, and not ſuch as would 
have created an eſtate-tail by implication only; as iu Daa v. Lord 
Chatham, 6 Br. Parl. Caf. 450. 
Wood for the defendant contended that the limitation under 
which the leſſor of the plaintiff claimed was too remote, 48 


(a) Prew:'s Cls. Caf. 128. (4) 2 P. Vn. 421. ic) 3 A. 287. 


being 


2. Ar. 918. (e) 3. N. 305. 
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being to take effect after an indefinite failure of iſſue. If this 


had been a deviſe of a freehold, George Lyde would have taken — 


an eſtate tail. And the rule is, that where a limitation of a 
freehold will carry an eſtate tail, in the cafe of perſonalty the 
firſt deviſee takes abſolutely. If inſtead of the word © children,” 
the teltator had uſed the word © iflue” of the ſon of George 
Lyde, there could have been no doubt but he would have taken 
an eftate tail, as he had no iſſue then living. King v. Melling, 
1 Ventr. 225. 2 Lev. 58. And the ſubſequent words uſed by 
the teſtator are, © if he ſhall die without ius of his body 3” fo 
that it appears that he uſed the words © children” and“ iſſue” 
ns ſynonimous. The teſtator meant that all the iſſue of George 
Lyde ſhould take, and not that it ſhould be confined to his 
children only; becauſe, by ſuch a conſtruction, if a child of 
George Lyde died during the life of the father, leaving a child, 
ſuch grandchild would be excluded. There is no cafe in which 
it has been decided that ſuch general words as the preſent have 
been confined to dying without iflue at the time of the death. 
In Lord Beauclerk v. Dermer (a), there was a deviſe to the de- 
fendant, and if he died without iſſue, then to the plaintiff; and 
the queſtion being, whether theſe words “ if ſhe die without 
« iſſue“ ſhould be reſtrained to iſſue at the time of her death, 
Lord Hardwicke ſaid, as the words are general and unreſtrained, 
they cannot be confined to the defendant's dying without iſſue 
at the time of the death. The ſame doCtrine was held in Saltern 
v. Saltern, 2 Atk. 376. In Deflouches v. Walker (b), there was 
a bequeſt to C. Hedges of all the teſtator's money and ſtock in 
the funds; but in caſe he died without iſſue, then he willed 
that all his effects ſhould be equally divided between his neareſt 
relations which ſhould at that time be living; Lord Northington 
was of opinion that the limitation over was too remote, And in 
Brwden v. Lord Galaway (r), where there was a bequeſt of per- 
ſonalty to G. Bowden for life, and if he had no heirs, then to his 
liter; Lord Chancellor Northington held that the bequeſt to 
G. Bowden amounted to a gift of the abſolute intereſt, and that 
the limitation to the ſiſter was void. The caſes of Dazv v. 
Lerd Chatham, and the Attorney General v. Herd (d), are to 
the fame effect; and in the latter of thoſe all the caſes which 
have been now cited by the plaintiff were conſidered. There 
is no one cafe in which it has been decided that the words 


(a) 2 Al. 308. () Cor. Lord Northington, Mich. 1764. 
(c) Cor. Lord Nertlixgten, Decentber 1764. (4) Brown's Ch. Caf. 179. 
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« dying without iſſue“ have been reſtrained to “ iſſue living at 
« the death of the deviſec,” without other words or circum. 
ſtances. In Forth v. Chapman (a), great ſtreſs was laid on the 
word * leaving.” In Keil; v. Fowler, there were particular words 
and circumſtances to vary the general conſtruction. But here 
this is a limitation over after failure of iſſue indefinitely, with. 
out any other words to control them. 

ASHBURST, J. It is very true that there has been a variet 
and contradiction of determinations upon this ſubject: but the 
general principle that governs theſe kind of caſes is this ; where 
there is an expreſs limitation of a chattel by words, which, if 
applied to a freehold, would create an expreſs eſate-tail, the 
whole intereſt veſts abſolutely in the firſt taker, and a limitation 
over of ſuch a chatte! is too remote to take effect. But where 
there is no ſuch expreſs legal limitation, the court will conſider 
the intention of the teſtator. Here, there is no ſuch ſtrict legal 
limitation; and the intention of the teſtator is evident. The 
words are, “ give and bequeath, c. to my fon George, for 
« life, then to his wife for life, and after the deceaſe of the ſur. 
« yivor of them, then to his children, and in default of iſue, 
« then over;” this is not ſuch a limitation as mult in its legal 
operation conſtitute an eſtate tail. Then it is open to us to con- 
ſider the intention of the teſtator; and of that there can be no 
doubt. The plaintiff is entitled to recover. 

BULLER, J. Nothing in my opinion can raiſe a doubt in this 
caſe, but overwhelming it with a number of caſes. For it ſeems 
to me, if this will be read in the manner in which it ought to 
be, and which is the true way as laid down by Lord Ch. J. Wil 
in the caſe of Keily and Forvler, viz. to read the words of the will 
with reference to the rules of law, it cannot admit of any doubt. 

Two diſtinctions have been taken in former caſes, which, it 


they hold, will govern the preſent. The firſt is, that in the 


caſe of a bequeſt of a term or chattel, the words dying with- 
cc out iſſue” ſhall be conſidered with a double aſpect compriſing 
two contingencies; the one, if the perſon die without leaving 
iſſue ; the other, if he die leaving iſſue, which afterwards die with- 
out iſſue, Now unleſs that rule be exploded, it will decide the 
preſent caſe; the contingency, on which the limitation was to 
take eſfect, having happened within the time limited. 

The ſecond diſtinction, which was taken by Lord Macclesfield, 
is between an expreſe and an implied eſtate tail, in the caſe of a 


(a) r P. Vn. 663. 
bequeſt 
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bequeſt of a term: whether that diſtinction has been ſhaken, or 1787. 


whether it was wiſe to de part from it after it became a rule, it 
is unneceſſary now to determine. Becauſe in this caſe, upon the 


Dot 


face of the will, the intention is plain, and if the intention of Lyon. 


che teſtator is clear, there is no caſe in law which ſays that the 
intention ſhall not prevail. ] 
As to the argument, that if this had been a deviſe of a free- 
hold the words would have created an eſtate-tail, and therefore 
that when applied to perſonalty, the whole intereſt veſts in the 
firſt taker : if the foundation of that argument fail, there is an 
end of every thing which is built upon it. Now, in my opinion, 
nothing is ſo clear as that, if this had been a deviſe of a freehold, 
it would not have given an eſtate-tail. It is to George Lyde, and 
after his deccaſe to M. his wife for life, and after the death of 
the ſurvivor of them to their children ſhare and ſhare alike. 
But an eftate-tail is to a man and the heirs of his body in ſur- 
ſion : that is not the caſe here, for by the expreſs words all the 
children are to take egua/ly ; and to do that they muſt take as 
purchaſers. n | 5 | | 

But this being a bequeſt of a term, I ſhall again have recourſe 
to Lord Ch. J. Wilmet's doctrine in Keily and Fowler, where 
the words were “ heirs of the body,” and he there ſaid, © the 
« truth is, we are bound to an artificial and technical ſenſe of 
« thoſe words, unleſs there is an apparent intention in the teſ- 
« tator of uſing them in their natural meaning.” And for that 
purpoſe, which is in favour of common ſenſe, the moſt trifling 
circumſtance is ſuſſicient. | 3 

In that caſe the words « heirs of the body,” though ſtrict legal 
words of limitation, were controled by very light circumſtances 
indeed. In this caſe the circumſtances are very ſtrong. The 
teſtator has given to the children the intereſt of theſe premiſes, 
ſare and ſhare alike, that is for erer; ſo that the contingency, 
upon which the limitation over is founded, could only be in caſe 
there were no children. As to the real intent of the teſtator, 
it is evident, if it were only from the circumſtance of the re- 
mainder over to Robert being for life, that the teſtator meant 
the limitation muſt take place (if at all) within the ſcope of a 
life in being, which entirely excludes the idea of an indefinite 
failure of iſſue. In a very full note of the judgment in Keily v. 
Fouler, which I have ſeen, where ſtreſs was laid on the circum- 
ſtance of the limitation over being to the executors named in 
the will, and that the event looked to was likely to be within 
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their life, it was ſaid, © we are not to conſider of legal conſe. 


wmn— < ences of legal repreſentations, but only what the teſtator 


« meant by giving it to his executor.” In this caſe it does not 
require ſo much reaſoning ; becauſe the teſtator has expreſsly 
given the eſtate to R. Lyde for life, in the event of 6. Lide 
dying without iſſue; which ſhews that the teſtator looked to 
the event of G. Lyde's dying without iffue at the time of hi; 
death, 

Poſtea to the plaintif, 


The King againſt The Inhabitants of Mrtxrn, 


* obtained by Chambre to ſhew cauſe why an order 
of Seſſions for the county of Northumberland, confirming 
an order of two juſtices for the removal of John Pattiſon, Eliza. 
beth his wiſe, and their five children, from the townſhip of &. 
monburn, in the pariſh of Simonburn, in the county of Nyrth. 
umberland, to the townſhip of Melkridge, in the pariſh of Hal. 
whiſtle, in the ſame county, ſhould not be quaſhed. 
The caſe ſtated, that Foeph Pattiſon, the grandfather of the 
ſaid John Pattiſon, acquired a ſettlement in the townſhip of 


herd, it was Melkridge, by renting and reſiding upon a tenement of the yearly 


value of 10/. That neither the father of the ſaid 7% Pattiſon, 
nor he himſclf, did any act to obtain a ſettlement. And that the 
ſettlement of the ſaid 79/zph Pattiſon the grandfather was the 
derivative ſettlement of John Pattiſon the pauper. And it alſo 
appeared, that the ſaid 7oſeph Pattiſon the grandfather, after |; 
ſo acquiring a ſettlement in the townſhip of Mellridge, having 
then a family, was appointed to be a herd to ſeveral perſons 
having a right of common upon a large and extenſive common 
or waſte, lying in the townſhip of Henſbaro, in the ſaid pariſh of 
Haltwhiſtle, That he accordingly entered upon his ſaid employ- 
ment, and removed with his family to a houſe ſituate upon the 
ſaid common, where he reſided ſeveral years, and until his 
death. That, as a reward for his ſaid ſervices, he was allowed 
the excluſive enjoyment of the ſaid houſe, and of a parcel cf 
meadow ground ndjoining thereto, and that ſuch liouſe aud 
ground were worth 20 /. a year. 

" Law, in ſupport of the order of Seſſions, was procecding to 
argue that this caie might be diſtinguiſhed from all the former 
a 3 . ; ones 
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ones on this ſubject, for that here the pauper had not occupied 
the tenement as his own, but as a ſervant of ſome of the com- 
moners, and who had no power themſelves to grant ſuch a li- 
cence ; but he deſiſted from arguing it further, as 

The Court thought no doubt could be entertained upon the 
queſtion. For they ſaid that the ſervice of the pauper was equi- 
valent to his paying rent; and that the commoners, inſtead of 
giving him ſo much money by way of wages, had permitted him 


to occupy this houſe. That the caſe had expreſsly ſtated that the 


pauper had the excluſive enjoyment of the premiſes in queſtion, 
which were worth 20 J. a- year. That poſſeſſion could not be 
ſtated in ſtronger terms. And that the caſe of the King v. 


Fillngley (a) was much ſtronger. 
Both orders quaſhed. 
(a) Arte, 458, | 


Paul againſt JONES, 


1 defendant being indebted to Hemming and Smith in 
90 J. prevailed on the plaintiff and two others to join 
with him, in January 1785, in giving a warrant of attorney to 
confeſs judgment for that ſum, with a defeazance thereon, in 
caſe the debt was paid by three inſtalments of 3o /. each, in 
two, four, and fix months. Default was made in payment, 
In November 1785 the defendant became a bankrupt ; and in 
December 1786 obtained his certificate. Before the bankruptcy, 
the plaintiff was applied to for payment by Hemming and Smith, 
but did not pay any part till afterwards, when he paid 4. /. 
The defendant, having been held to bail for this ſum, obtained 
arule to ſhew cauſe why he ſhould not be diſcharged out of 
cuſtody on filing common bail, on the ground that this debt 
might have been proved under his commiſſion. 

Mingay ſhewed cauſe, and inſiſted that, as the money was not 
paid before the bankruptcy, the debt could not be proved under 
the commiſſion, and then the certificate was no bar. Taylor v. 
Mills and Another. Conep. 5 25. 

Garrow, in ſupport of the rule, contended that, as default was 
made in the payment by inſtalments before the bankruptcy, the 
debt accrued at that time, and conſequently was capable of being 
proved under the commiſſion. That this caſe was diſtinguiſhable 
from that of Taylor v. Mills, becauſe here the plaintiff was ap- 
plied to for payment before the commiſſion; and therefore he 
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3787. was endeavouring to take advantage of his own neglect. And 
he compared this to the caſe of Brooks v. Lloyd (a), where it was 
Te, held that, as the plaintiff might have proved his debt under the 
Joxzs. commiſſion of bankrupt which had iſſued againſt one of the de. 
; fendants who was a ſurety, and had neglected to do ſo, the cer. 
tificate operated as a bar. | 
A$SHHURST, J. The rule of law is, that though a party male 
himſelf liable for the debt of another by a contract prior to the 
bankruptcy of ſuch other perſon, and he does not actually pay 
that debt till after the commiſſion of bankrupt, he cannot prove 
his debt under the commiſGon. Here it was not paid till aſter. 
wards ; and as the debt only accrued by actual payment, there 
was no debt to which he could ſwear at the tine of the bank. 
ruptcy. 
BuLLER, J. The two leading cafes are Goddard v. Volt. 
Beyden (b), and Young and Another v. Hockley (c); where the 
court held that, inaſmuch as the money was not actually paid 
before the bankruptcy, the debt ſhould not be barred by the 
bankrupt's certificate, "Thoſe two caſes have been followed aud 
recognized by many ſubſequent determinations, Till the money 
is paid, the party cannot prove his debt under the commillicn, 
The caſe of Brooks and Llozd does not apply here. The bond 
in that caſe came within the ſtatute of 7 G. 1. (d); and it was the 
ſame as if it had been given by one defendant alone ; for both 
were principals. But here, as this money was not paid hy the 
plaintiff, who was only a ſurety, till after the bankruptcy, the 
defendant is not entitled to be diſcharged, 
Rule diſcharged, 


(a) Ante, 17. (5) 3 FFi/ſon, 262. () 3 Wil. 346. (d) c. 31, 
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1 CLAPHAM, 


The title to EWA for lands in Yortfbire, tried at the laſt 
op . York Aſſizes. After argument laſt term by Chambre tor 


back from the leſſar of the plaintiff; and Lau for the defendant; 
the time f 


the admit- ASHHURST, J. now delivered the opinion of the court. 

tance to the The demiſe was laid in April 1786. The plaintiff proved his 

ſurrender as 

againſt 2 admittance on the 26th of July 1786, on a ſurrender by the 

perſons but 3 f 
lord. So that the furrenderee may recover in eje d ment againſt the ſurrenderor, on a demiſe 

li berween the times of furrender and admittance. ; 9 


de ſendant 
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defendant, by way of mortgage made before April 1786 fo 
that the demiſe laid was before admittance. Mr. Juſtice Buller 
on the trial being inclined to think that the title of a copyholder 
was not complete (ſo as to maintain an ejectment) before ad- 
mittance, the plaintiff was nouſuited. And there was in the 
laſt term a motion to ſet aſide the nonſuit. It was argued on the 
art of the defendant, that a ſurrenderee cannot maintain treſpaſs 
till admittance, for which was cited Cro, Elia. 349, But we 
think that the doctrine laid down in that caſe will not govern 


| the preſent. For treſpaſs is a poſſeſſory action, and the caſe there 


put is of a ſurrenderee who never was in poſſeſſion ; ſo that the 
determination in that caſe may be true, But ejectment is a 
ſictitious action for the trial of title, 

As againſt all perſons but the lord, the title of the ſurrenderee, 
aſter admittance, is perfect as from the time of the ſurrender, 


and ſhall relate back to it. If there had been no admittance | 


here before the tri:l, it might have raiſed a greater doubt; 
though even then, in the preſent caſe we do not think it would 
have barred the plaintiff's right to recover, for reaſons which 
I (hall Nate hereaſter. Put ] ere there was an admittance before 
trial, and that ſhull by relation operate fo as to give the plaintiff a 
complete title from the time of the ſurrender ; for the admittance 
is only a circumſtance required by law merely for the ſake of 
the lord. In 1 Leon. 100. Rumney v. Eves, it was holden, that 
if cuſtomary land do deſcend to the younger ſon by cuſtom, and 
he enter and leaſcth it to another, who takes the profits, and 
after is ejected, he ſhall have an cyectiane firme, without any 
admittance of his leſſor, or preſentment that he is heir; though 
there it might be as well urged that the leflor's title was a part of 
lit, and not complete without admittance. But if there could 
have been any doubt as between the preſent lefſor of the plaintiff 
and a ſtranger, we think that, conſidering the relation between the 
lefor of the plaintiff and the preſent defendant, that doubt is 


Gd! 
1787. 


ag aint 


CLAIMAM. 


removed ; for this ejectment is brought againff the ſurrenderor 


himſelf by the urrenderee. For the ſurrenderor is conſidered as 
a truſtee for the ſurrenderee. g Mad. 75. The caſe of Davy v. 
Beardſbam is there cited, which was, where the teſtator had 
azreed for the purchaſe of a copyhold, and purſuant to that 
agreement a ſurrender was made out of court to his uſe; then 
he deviſed all his lands to R. B. and died before admittance z 
it was decreed that the copyhold lands ſhould paſs z becauſe the 
teſtator had a title in equity to recover them, and the vendor Hood 

Rr 4 ſeiſed 


— 


— 7 


602 
1787. 


— ITY 


Hor p- 
FAST 
ag ain ſt 
CLAPHAM. 


M:»day, 
Feb, 5th. 


A patent is 
void, it the 
ſpecifica- 
tion be ame 
biguous, or 
give Girec- 
tions which 
tend to miſ- ; 
lead the 
pubuc- 


CASES m HILARY TERM 


ſeiſed for him till a legal conveyance could be made. If then 
the ſurrenderor is only conſidered in the light of a truſtee for the 
ſurrenderee, whatever, might have been the caſe formerly, in 
theſe days the courts have conſidered this ſpecies of action with 
greater liberality, and will never ſuffer a truſtee to ſet up a for- 
mal objeCtion againſt the plaintiff's recovering the poſſeſſion of 
that property which he only holds in is right and for his benefit, 
Therefore on the whole we think that this nonſuit ought to be 


{et aſide, and a new trial granted. 
| Rule abſolute (a), 
(a) Vide 4 Burr. 1952. 


— —  — 
TURNER again} WINTER, 


HIS was an action on the caſe brought againſt the de- 

fendant for infringing the plaintiff's patent, which was 
granted to him for producing yellow colour for painting in 
oil or water, and making white lead, and ſeparating the mineral 
alkali from common falt, all by one proceſs. On the trial 
before Buller, J. at the laſt Sittings at Wefminfter, a verdict was 
found for the plaintiff; and on a motion to ſet aſide that verdict 
and grant a new trial, theſe facts were reported. The plaintiff 
within the uſual time had enrolled the following ſpecification: 
« Take any quantity of lead, and calcine it, or minium, or red 
cc lead, litharge, lead aſh, or any calx, or preparation of lead fit 
« for the purpoſe; to any given quantity of the above mentioned 


& materials add half the weight of ſca ſalt, with a ſufficient 


ec quantity of water to diſſolve it, or rock ſalt, or ſal gem, or 
« foſſil ſalt, or any marine ſalt, or ſalt water proper for the pur- 
ic poſe; mix them together by trituration till the lead becomes 
« impalpable, or ſuiſiciently comminuted. When the materials 
&« have been ground, let them ſtand for twenty-four hours, in 
« which time the lead will be changed to a good white, and the 
ie falt decompounded ; if not, the trituration muſt be repeated 
ce with a further addition of ſalt, till the white colour be ob- 
&© tained ; the decompoſition of the ſalt may alſo be brought 
& about by digeſtion or by calcination. The materials may be 
« ſuffered to remain together, before rhe alkali is ſeparated by 
« the addition of water, for a longer time than is ſpecified above, 
« according to the diſcretion of the operator, and the end he 
te wiſhes to obtain, The yellow colour is produced by calcining 
« the lead after the alkali has been ſeparated from it till it ſhall 

« acquire 
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& acquire the colour wanted: This will be of different tints ac= 1787. 
« cording to the continuance of the calcination, or the degree of ——— 
« heat employed. The white lead muſt be finiſhed by repeated 1 
« ablutions, and by bleaching it till the white be made perfect.“ WIV TI. 
On che part of the plaintiff it was proved that the firſt effect of 
the proceſs was the ſeparating of the mineral alkali from com- 
mon ſalt; that that produced white lead; and that by continu- 
ing the proceſs to a certain degree, and afterwards expoſing the 
matter, the yellow colour was produced. That, as the ſpecifica- 
tion required the heat to be continued till the colour was obtained, 
any perſon trying the experiment would neceſſarily be led to 
fuſion, That a chymiſt would ſee by the ſpecification, that 
if leſs heat would not anſwer the purpoſe, he muſt go on to 
fufon. The difference between fuſion and calcination, both of 
which proceed from different degrees of heat operating upon the 
ſubje&t matter, was that the ſubſtance to be calcined continued 
in a ſolid form; whereas fuſion is a liquid ſtate to which the 
ſubſtance may be reduced by continuing the heat. Inſtances were 
produced by perſons who had made the colour by the help of 
the ſpecification after trying ſome experiments. In trying thoſe 
experiments minium had been fuſed in the firſt inſtance. The 
white lead produced by following the directions in the ſpecifi» - 
cation was not what was ſold as ſuch, but a white ſubſtance, 
the baſis of which was lead. For the defendant it was proved 
that the patent colour could not be made by following the 
directions of the ſpecification. For calcination was not ſuffi 
cient to produce the effect intended; it was neceſſary to go on 
to fuſion. That, as it appeared upon the ſpecification, minium 
or red lead might be conſidered moſt convenient for the 
purpoſe, becauſe a previous proceſs was neceſſary to reduce 
lead to minium or litharge, before the other parts of the pro- 
ceſs were to be begun; minium and litharge differing only in 
having undergone different degrees of calcination. But that 
minium would not produce the effect unlefs firſt fuſed. And 
that if red lead were calcined, the experiment would not ſucceed 
without fuſion : Whereas, according to the terms of the ſpecifica- 
tion, fuſion ſhould be cautiouſly avoided. That the ſpecifica- 
tion was calculated to miſlead alſo with reſpect to the ſalts. For 
Fi ſal is a generic term, including all mineral ſalts: but ; 
only one ſpecies of foſſil ſalt, namely, /a/ gem, has marine acid, 
without which the colour could not be produced. That ſeveral 
perſons had tried to make white lead by the ſpecification, but 


had 
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had not ſucceeded. They could only produce a greyiſh white 


— powder quite unfit for painting, and not merch antable, 


Foouns 


Wik7 2a. 


Mr. J. BuLLek, after reporting theſe facts, obſerved, that at 
the trial three objections had been taken to the ſpecification, 
1/2, That, after directing that lead ſhould be calcined, it directed 
another ingredient to be taken, which would not 3 the 
purpoſe, namely, minium. Neither was it ſaid that the minium 
ſhould be calcined or fuſed ; But if it had any reference to the 
preceding words, then it ſhould be calcined, which would not 
produce the effect, fuſion being neceſſary. 244), That * foſlil 
ſalt“ was improperly mentioned. There were many kinds of 
foſſil ſalt, only one of which, namely, ſ½l gem,” would anſwer 
the purpoſe ; becauſe it muſt be a marine ſalt. 3dly, That all 
theſe things put together did not produce the thing intended, 
And the patent was for an invention to do three things in 
one proceſs, whereas one of them, namely white lead, could not 
be produced at all; for that a white ſubſtance like lead remain- 
ed, applicable only to ſome of the purpoſes of common white 
lead. The learned Judge then ſaid, that at the trial he had told 
the jury, that if either of theſe * were well founded, 
it would avoid the patent. 

Enſtine and Piggot ſhewed cauſe againſt the rule for granting 
a new trial, and contended that in actions far infringing patents 
it is not neceſſary for the plaintiT to give any evidence to ſhew 
what the invention is, but that it is incumbent on the defendant, 


if he objects to the ſpecification, to ſhew that it is defec- 


tive, and that perſons, acquainted with the ſubject, could not 
by the aſſiſtance of the ſpecification effect the thing intended, 
The conſideration, which the patentee gives for his monopoly, 
is the benefit which the public are to derive from his invention 


after his patent is expired: and that benefit is ſecured to them 


by means of a ſpecification of the invention. But it is not ne- 
ceſſary that that ſpecification ſhould be ſuch, as that perſons, 
unacquainted with the terms of art, which muſt neceſſarily be 
uſed in writing it, ſhould be able to un.'-rſtand it. It is ſuf- 


ficient if perſons of {kill can underſtand the proceſs by means of 


the ſpecification, ſo as to keep alive the diſcovery after the pa» 
tentec's excluſive title is expired. 

The firſt objection which has been raiſed againſt the ſuffi- 
ciency of this ſpecification has no weight; for though the di- 


rection to calcine is applicable to all the ingredients in the firſt 


part of the deſcription, yet ſcientific perſons would inſtantly 
diſcover 
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diſcover what degree of heat was neceſſary to be uſed to each of 
thoſe ingredients; and that minium, being already a calx, muſt 


Gog 
1787. 


be fuſed. a2dly, The heat is ordered to be continued till the Tenn 


againff 


experiment ſucceeds, and the colour is produced. Fuſion is a WIV Iz. 


neceſſary conſequence of continuing the heat; and this direction 
would be ſufficiently underſtood by all perſons acquainted with 
the ſubject. 

As to the ad objeCtion with reſpect to the * foſſil ſalt.” The 
ſpecification begins with “ ſea ſalt,” which is the genus; then 
it afterwards ſtates not © any foſſil ſalt,” but « foſſil ſalt, or © any 
marine ſalt ;” the marine ſalt is therefore the baſis of the experi- 
ment. 90 that no 7 ſalt but what is likewiſe a marine ſalt 
can be taken under this deſcription. 

The anſwer to the 3d objection is, that a ſpecies of white 
lead is produced, though not the common ceruſe ; and the pa- 
tent does not profeſs to make the common white lead. Beſides, 
the making of white lead was not the ſubject of the preſent 
action, which was for making the yellow colour; this accounts 
for the plaintiff's not being prepared to prove this part of the 
ſpecification, Upon«the whole, this was a mere matter of evi- 
dence, as to the ſufficiency of the ſpecification, upon which the 
jury have exerciſed a ſound diſcretion. 

Bearcreft, in ſupport of the rule, was ſtopped by the Court. 

ASHHURST, J. I think that, as every patent is calculated to 
give a monopoly to the patentee, it is ſo far againſt the principles 
of law, and would be a reaſon againſt it, were it not for the 
advantages which the public derive from the communication of 
the invention after the expiration of the time for. which the 
patent is granted. It is therefore incumbent on the patentee to 
give a ſpecification of the invention in the cleareſt and moſt un- 
equivocal terms of which the ſubject is capable. And if it ap- 
pear that there is any unneceſſary ambiguity affectedly introduced 
into the ſpecification, or any thing which tends to miſlead the 
public, in that caſe the patent is void. Here it does appear to 
me, that there is at leaſt ſuch a doubt on the evidence, that 
I cannot ſay this matter has been ſo fully and fairly examined, 
as to preclude any farther inveſtigation of the ſubject. Three 
objections have been made to this ſpecification. The firſt is, that 
in the ſpecification the public are directed “ to take any quan- 
te tity of lead, and calcine it, or minium, or red lead;“ from 


whence it is inferred that Eng is only to be applied to lead: 


confeſa 
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1787, confeſs if the objection had reſted here, I ſhould have entertain. 


ed ſome doubt. tl 

pete The next objeCtion is, that in the ſubſequent materials to be h 

WIV Iz. added, the public are directed to add “ half the weight of ſea i 
. « ſalt, or ſal gem, or foſſil ſalt, or any marine ſalt.” Now 
other ſpecies of foſſil ſalt. And I underſtand that ſal gem is the 


only one which can be applied to this purpoſe ; ſo that throwing 
in foil ſalt can only be calculated to raiſe doubts and miſlead the 
public. That word could not have been added with any good 
view; it muſt produce many unneceſſary experiments; therefore 
in that r̃eſpect the ſpecification is not ſo accurate as it ought to 
have been. 

Another objection was taken as to the white lead; to which 
it was anſwered that the invention did not profeſs to make com- 
mon white lead, But that is no anſwer; for if the patentec had 
intended to produce ſomething only like white lead, or an- 
ſwering ſome of the purpoſes of common white lead, it ſhould 
have been ſo expreſſed in the ſpecification, But in truth the 
patent is for making white lead and two other things by one 
proceſs. Therefore, if the proceſs, as directed by the ſpecifica« 
tion, does not produce that which the patent profeſſes to do, the 

patent itſelf is void. It is certainly of conſequence that the terms 
of a ſpecification ſhould expreſs the invention in the cleareſt and 
moſt explicit manner; ſo that a man of ſcience may be able to pro- 
ducethe thing intended withoutthe neceſſity of trying experiments. 

BULLER, J. Many caſes upon patents have ariſen within our 
memory, moſt of which have been decided againſt the patentees, 
dpon the ground of their not having made a full and fair diſ- 
covery of their inventions. Wherever it appears that the pa- 
tentee has made a fair diſcloſure, I have always had a ſtrong bias 
in his favour, becauſe in that caſe he is entitled to the protection 
which the law gives him. How far that law, which authoriſes 
the king to grant patents, is politic, it is not for us to determine. 
When attempts are made to evade a fair patent, I am ſtrongly 
inclined in favour of the patentee : but where the diſcovery is 
not fully made, the court ought to look with a very watchful 
eye to prevent any impoſition on the public. Then the queſtion 
is, whether the preſent plaintiff has made a fair diſcovery ? I do 
not agree with the counſel, who have argued againſt the rule, in 
ſaying, that it was not neceſſary for the plaintiff to give any 


2 
« foſſil ſalt” is a generic term, including “ ſal gem” as well ag | 
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evidence 
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that che ſpeciſication was improper lay on the defendant; for I ⁊ñX⁊ẽ— 


hold that a plaintiff muſt give ſome evidence to ſhew what his 
invention was, unleſs the other ſide admit that it has been tried 
and ſucceeds. But wherever the patentee brings an action on 
his patent, if the novelty or effect of the invention be diſputed, 
he muſt ſhew in what his invention conſiſts, and that he pro- 
duced the effect propoſed by the patent in the manner ſpecified. 
Slight evidence of this on his part is ſufficient; and it is then in- 
cumbent on the defendant to falſify the ſpecification. Now in 
this caſe no evidence was offered by the plaintiff to ſhew that he 
had ever made uſe of the ſeveral different ingredients mentioned 
in the ſpecification, as for inſtance minium, which he had 
nevertheleſs inſerted in the patent; nor did he give any evidence 
to ſhew how the yellow colour was produced. If he could only 
make it with two or three of the ingredients ſpecified, and he 
has inſerted others which will not anſwer the purpoſe, that will 
avoid the patent. So if he makes the article, for which the pa- 
tent is granted, with cheaper materials than thoſe which he hag 
enumerated, although the latter will anſwer the purpoſe equally 
well, the patent is void, becauſe he does not put the public in 
poſſeſſion of his invention, or enable them to derive the ſame 
benefit which he himſelf does. 

As to the firſt objection which has been taken with reſpe& to 
the minium: it was not pretended by any of the plaintiff's wit- 
neſſes that he ever made uſe of minium. And it was proved by 
the deſendant's witneſſes, that from the ſpecification they ſhould 
be led to uſe minium, becauſe minium is lead already calcined, 
which is what the ſpecification directs in the firſt inſtance. But 
minium will not anſwer the purpoſe. Then as to fuſion : it is 
ſaid that the public are directed by the words of the ſpecifica- 
tion to continue the heat till the effect is produced; which muſt 
neceſſarily lead to fuſion, though fuſion is not expreſsly mention- 
ed. But that is no anſwer to the objection ; for the ſpeciſica- 
tion ſhould have ſhewn by what degree of heat the effect was to 
be produced. Now it does not mention fuſion, and as one of 
the witneſſes ſaid in order to produce the effect © you muſt go 
&© out of the patent z” for fuſion is beyond calcination, and in 
ſome ſenſe contrary to itz and by mentioning calcination it 
ſhould ſeem that fuſion was to be avoided. 

The next objection was as to the ſalts 7 © foſſil. ſalt” is men- 
tioned as a diſtinct ſpecies of ſalt, and many other ſalts are alſo 


mentioned 
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1787. mentioned as indifferent whether one or the other be uſed. Bus 

*! it was proved that foſſil ſalt was a generic term including ſeveral 

geit ſpecies, and that © /al gem” was the only ſpecies of it which 

Wix rA. would anſwer the purpoſe ; becauſe none of the others contains 
ed a marine acid, which was eſſential. 

There was no contradiction by the witneſſes on the third ob- 
jection; for the moſt that the plaintiff's witneſſes ſaid, was, that 
following the ſpecification the experiment only produced a 
white ſubſtance like lead. 

Now on either of theſe grounds the patent is void. Becauſe 
if the patentee ſays, that by one proceſs he can produce three 
things, and he fails in any one, the conſideration of his merit, 
and for which the patent was granted, fails, and the crown has 
been deceived in the grant, Slight defects in the fpecificatior 

will be fufficient to vacate the patent. In a caſe before Lord 
Mansfield for infringing a patent for ſteel truſſes, it appeared that 
the patentee, in tempering the ſteel, rubbed it with tallow, 
which was of ſome uſe in the operation; and becauſe this was 
omitted the ſpecification was held to be inſuſſicient, and the 
patent was avoided. 


Rule abſolute (a). 
(a) Vide Bull, Nift Pri. 5th Ed. [75] &c. 


M1TcHeLt and Others againſt Eve, 


Feb. 5th. 
3 75 IS was an action on a policy of inſurance on goods ors 
ceive intel- board the ſhip Lady Mansfield from Jamaica to Lon- 


— don. The deſendant paid into court a ſum of money on account 
as intitle of an average loſs. At the trial before Buller J. at the laſt 
abandon, Sittings at Guildhall, the cauſe was ultimately referred to one of 
Sy w—_ ﬀ jury to conſider what was due to the plaintiffs, who found 
eleftion in that nothing was due; and thereupon a verdict was entered for 


— oma following facts were reported; the ſhip was captured in the 


_ give courſe of her voyage by an American privateer, and a few days 
e uncacr- 


writers no- afterwards the captor, having ſtripped her of her ſtores, and 
ticeinarea- part of her rigging, and having taken out ſome of the hands, 
time; other- ſet her at liberty. There was a clauſe in the policy to exempt 


8 the under- writers from average loſſes under 3 J. per cent. And 

— F the part of her cargo taken out did not amount to that ſum. In 
Yangon an . 

can only recover as for an average loſs, . 


% 


13 conſe. 


7777 oe we wl 26S 
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conſequence of this loſs of part of the crew, it became impoſſi- 


4 


1797. 


ble for the ſhip to purſue her voyage, and ſhe was obliged to 


bear away to Charles Town, where the arrived on the 18th of 
February 1782. She was there put into the hands of one Cru- 
den, who was a part owner in the ſhip, and had likewiſe been 
engaged with one of the plaintiffs in former tranſactions. Cru- 
den in June 1782 ſold the cargo, and received the whole profits 


of the ſale but remitted home no part of them. In his books he. 


had given the under-writers credit for the amount. At the time 
of the ſale he was in bad circumſtances, and afterwards became 
inſolvent. In June 1783 Cruden came to England, and ſeveral 
applications were made to him on the part of the plaintiffs by 
Abel, who had concerns with the plaintiffs as well as with 
Cruden, and who ſaid at the trial, that the plaintiffs had looked 
to Cruden for payment for two or three years; during all which 
time no notice of abandonment had been given by the plaintiffs 
to the under-writers. 

The learned Judge then ſtated, that the firſt queſtion which 
kad been made was, whether the plaintiffs were entitled to re- 
cover as for a total loſs. And as to this he was of opinion, that 
as there had been a capture which for a time had occaſioned a 
total loſs, the owners had the option to abandon or not as they 
pleaſed z but if they choſe to abandon, they ought to have done 
it immediately upon receiving intelligence of the loſs; and that 
as they had not done ſo, but had looked to Cruden as their agent 
for payment, he was of opinion that they had waved their right 
to abandon, and could only recover as for an average loſs. 

Another queſtion was then made, how far the plaintiffs were 
entitled to an average loſs above the ſum paid into court, which 
amounted to the difference between the produce of the ſales at 


Charles Town and the invoice. As to which, the plaintiffs con- 


tended that they were entitled to recover from the under-writers 
a charge of 5 J. per cent. commiſſion on ſelling at Charles Tor, 
and g J. per cent. more for remitting. That it had been referred 
to one of the jurymen to conſider what was due for average, 
who had awarded that nothing was due. 

Erſkine, Mingay, and Baidzvin, ſhewed cauſe againſt the rule. 


They allowed the right which the owners had to abandon in con- 


ſequence of the capture, but argued that if they choſe to aban- 
don they ought to have done it in the firſt inſtance, as ſoon as they 
had received intelligence of the loſs, and ſhould immediately 
afterwards have ſigniſied their intention to the under-writers. 

| Here 
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1787, Here they had given no ſuch notice of their intention, nor had 
informed the under-writers that the goods were placed in the 


MrrT- 
CRHELL 
egainft 
Evax, 


hands of Cruden. On the contrary, the plaintiffs themſelyes 
had conſtantly looked to him as their agent. They had made 
repeated applications to him for payment; and had given him 
credit for the ſpace of three years. 

As to the queſtion which was left to the arbitrator, it could 
only be, whether any and what average was due? That is, ſuch 
an average loſs as the under-writers were liable to pay by the 
terms of the policy; which muſt amount to 3 per cent. at 
leaſt? For the moment it was determined that any average waz 
due, the quantum could not involve a doubt ; for an account had 
been delivered in, the correctneſs of which was not diſputed, if 
the nature of the demand itſelf were well founded, It is admit- 
ted that the ſum paid into court includes every thing but the 
claim for commiſſion. Now wherever there has been ſuch a loſs 
as would entitle the parties to abandon, if they do not, they can- 
not afterwards claim any thing for commiſſion ; becauſe if they 
eleCt to keep the cargo, they are only entitled to the average loſs 


which it has ſuſtained on the ſpot. And as to the manner in 


which the aſſured chooſe to diſpoſe of it afterwards, it cannot be 
a matter for the concern of the under-writers, if the voyage is 
entirely put an end to. Beſides, if the plaintiffs are entitled to 
charge commiſſion for diſpoſing of the property there, and tranſ- 
mitting the proceeds to Europe, the defendants on the other 
hand are entitled to ſet off the advantages ariſing from the dil. 
count of the bills; the exchange between Charles Town and 
Lendon being at that time, greatly in favour of the latter, which 
will more than counterbalance the claim of commiſſion, | 
Bearcroft, Cowper, and Adam, on the other fide contended, 
that they were entitled to a total loſs ; but if not to a total lols, 
yet to a greater average loſs than had been paid into court. As 
to the Firſt, This is a new queſtion of inſurance law which has 
never yet been decided. Me rule of law, as it is to be collected 
from all the caſes, ſeems te be, that, while every thing is done 
bond fide for the benefit of all the parties concerned, the aſſured 
are not obliged to abandon. Here the ſhip was condemned in 
conſequence of a peril within the policy. It then became ne- 
cefſary to put the goods into the hands of ſome perſon; there- 
fore it was not a voluntrry act of the owners; and it was by mere 


accident that they got into the hands of Cruden; who, as far as 


relates to ou tranſaction, was totally uneonnected with the 
8 plaintiffs, 
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plaintifls. Every thing was done in this inſtance for the pre- 


ſervation of the cargo, which the nature of the caſe would ad- 
mit of. Had it not been for the capture, which was a peril in- 
ſured againſt, the goods would never have got into the hands of 
Cruden. At one time it is clear that the plaintiffs had a right 


to abandon. But then it is ſaid, that from the great length of 


time which they ſuffered to elapſe without giving notice to the 
under-writers, and from the correſpondence which they held with 
Cruden, they had waived that right, and had adopted him as their 
agent. It never yet has been decided that the affured, having 
once a right to abandon, waive that right merely from the 
length of time before they give notice, where the beſt is done 
For the benefit of all concerned. 80 far from the plaintiffs con- 
fdering Criden as their agent, they have purſued him adverſely 
the whole time. Whatever time is conſumed in making the 
beſt of an average loſs is ultimately for the beneſit of the under 


writers. The caſe of Plantamour and Staples (a), applies very | 


ſtrongly 

(*) Plantafiour and Others v. Staples, M. 22 C. 3. B. R. 

This vras an action on a policy of inſurance on the ſhip Duras, at and from Mar- 
4 e to Madeira, the Cape, and the ies of Frante, and Bourbon, and to all parts and 
places where and whatſoever in the Eaſt Indies and Perſia, or elſewhere beyond the 
Cape of Bead Hope, from port to port, and from place to place, and during her ſtay 
and trade to all ports and places, until her ſafe arrival back at her laſt port of dif. 
Sarge in France, upon any kind of goods, alſo upon the body, &c. of the ſhip. 

There was alſo a count for money laid out and expended. 

Without going into the cauſe, a verdict was taken for the plaintiffs ſor 60 J. 13 f. 
9d. fubject to the oplnion of the court upon the ſollowing caſe, which had been 
previouſly ſtated and agtced to by the parties. 

The plaintiffs are merchants at Genewa, and on their own account and riſk, by 
means of tiicir agents at Zarſeilles, were intereſted in bullion and goods and mer- 
chandize ſhipped there on board the ſhip Duras, conſigned to the plaintiff's corre. 
ſpondents at Pordic berry, with directions to barter or ſell the ſame on their account, 
and to make the returns on the ſame to Europe in other gocds, the produce or ma, 
nufatture of Tudia. 

The plaintiffs were alſo intereſted ih the ſaid ſhip Purat. The ſhip Duras ſailed 
from France on the voyage inſured in Ie 1776; and in the outward bound voyage 
wa; by bad weather totally joſt at the, iſles of France in April 2777, The goods on 
board ſuſtair.ed damage, but great part of the hyllion, and a conſiderable part of the 
goods, were ſaved, and, without any authority from the under-writers, ſent for. 
ward in another ſhip to the plaintiffs* correſpondents at Pendicherry, who received 
and diſpeſed of the fime, and under the plaintiffs* orders inveſted the produce in 
other g<vds, the produce or manufacture of India, and ſhipped the ſame on the 
Faintiffs* account on board a ſhip called tue Pere de Famille, bound to France. 

The Pere de Famille ſailed from Pondickerry for France in Auguſt 1778; and in the 
courſe of her voyage home, was condemned at the ifles of France, as unfit to pro- 
ceed to Europe 3 whereupon the plaintiffs* goods were put on board another ſhip, 
called the Loaiſu Elizabeth, bound ſor France; which ſhip, with the plaintiffs* goods 
ſo on board, failed for France, and was afterwards taken by an Engi privateer, and 
tas fince, with all her cargo, been condemned. 

On the 29th Auguſt 1778 ſeveral of the under. writers on the policy ſigned a memo- 
randum thereon, whereby they agree to tun the ru on the goods ſaved as * 

Vet. I. PART II. SC 


, 6 tl 
1 4 


< If TE 

* Min) © — 

n 
i ” —_ — — - 


* A 


e 


—— 
— — 


a 


— 


— 1 Ed 

e 

—— 2 — I — 
3 — — 


— a_— 


— 


EIS 
988 ONES 
PO * * \ Q * 


—_—  — 


a 
a — 
— —— ar 


= — A 
_ 3 
— * 


x40" 
. LE ** ** — — 
—— — —— — yy —— « 2 


— — — — 


uh 
- — 


— 


—— 


612 CASES IN HILARY TERM 


1787. ftrongly to the preſent; and ſhews that where the aſſured do 
— the beſt they can for the benefit of the inſurance, if nevertheleſ 
— the goods are ultimately loſt, the underwriter is liable to pay 
of after any length of time has elapſed between the accident, which f 

was the original cauſe of the loſs, and the time when the de- 
mand was made on the inſurer. There is befides in every policy 
a clauſe which enables the aſſured, in caſe of any loſs or miſ. | 
fortune, to ſue, labour, and travail, for the recovery of the goods, | 
| 


Evirz. 


without prejudice to the inſurance. This clauſe ought to be con- 
ſtrued liberally and largely, as it is introduced for the benefit of 
the uriderwriters, who can in general be upon the ſpot when 
ſuch loſſes happen. This clauſe neceſſarily allows the al- | 
ſured as much time as they think proper to diſpoſe of the cargo 
in the beſt manner they can, before they exerciſe their right 
to abandon. But if in ſo doing they willingly do any act in- 
conſiſtent with the benefit of all parties, they immediately loſe | 
that right. It would be highly dangerous to eſtabliſh that | 
in each caſe the queſtion of what circumſtances amounted to a 


waiver of the right of abandoning ſhould be left to the jury. | 


: in any other ſhip or ſhips, until their ſafe arrival in France: but which agreement the | 
! deiendant and ſeveral others of their underwriters refuſe to ſign, or give their cou- 
. {ent to. 
' The defendant hath paid the whole of the average loſs, occafioned by the loſs of | 
the ſhip Durat, and by the damage of the plaintiffs' goods then on board. | 
By the capture of the ſhip Loviſa Elizabeth and of the goods, the plaintiffs ſuf. 
tained a loſs of 12/7. 25. 9d. per cent. on the ſumſubſcribed on the ſaid policy, which 
has been paid by all the underwriters who ſigned the memorandum of the 29th 
Auguſt 1778. 
The 4 ſtion for the opinion of the court is, Whether the defendant is liable to 
pay the ſaid loſs of 12 J. 25. 9 d. per cent. which the plaintiffs have ſo ſuſtained by 
the capture and condemnation of the ſhip Lowiſa Elizabeth, and her cargo; or i 
not, Whether the plaintiffs are entitled to any, and what, return of premium ? 
| Aſter argument by Pigget for the plaintiffs, and Howarth for the defendant, 
Lord Mansrizty., There is not a particle of doubt. The only queſtion is, 
| whether the ſhipping to Europe was neceſſary to the ſalvage. It is admitted that 
i the defendant is liable upon the voyage to Pondicherry, though the goods were con- 
d 


- - ART ., ASE 225, 4. To 


veyed in another ſhip; therefore that circumſtance makes no difference. The ſale of 
| the cargo is alſo admitted to have been neceſſary. Then how were the proceeds to 
ö be remitted to Europe? What was the beſt way of getting home the money for the 
| bene fit of the inſured and the inſurers? Beyond all doubt the beſt way was to inveſt 
it in other goods. Therefore, that being done which was the beſt that could be done, 
the underwriters are liable. 

Wrrttxs & AzunvnrT, Juſtices, were of the ſame opinion. 

Bult x, J. There is no caſe which expreſsly decides that the captain may inveſt 
the produce of the goods ſaved. But in Milli and Flercher (a) it was decided that the 
captain has a general power, and is bound in duty to do the beſt for all concerned. 

Poſtea to the Plaintiffs. 
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That right ſtill continues in law, till the afſured themſelves 1787. 
have done ſome act that is inconſiſtent with the intereſt of all 


concerned. Reaſonable time is always a queſtion of law (a), as 11 
in the caſe of a promiſſory note. 577. 
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As to the 2d point; the plaintiffs are clearly entitled to the 
commiſſion, inaſmuch as Cruden may call upon them for it. But 
if, on the contrary, any advantage was to be gained by the dif- 
ference of exchange, (of which there is no evidence,) the agent 
would derive that benefit, and not the principal. The defendant 
has admitted that there was an average loſs by paying 4 /. 5 f. per 
cent. into court; ſo that no other queſtion could have been left | 
to the arbitrator but that of the quantum. 4 

ASHHURST, J. Two queſtions have been made in this caſe. ; 
iſt, Whether the plaintiffs are entitled, under theſe circum- 
ſtances, to recover as for a total loſs ? Secondly, whether, under 
the reference to the arbitrator, he has done right in awarding 
that nothing is due to the plaintiffs ? | 

As to the firſt; I apprehend that the general rule is, that where 
any part of the property inſured has been ſaved, the aſſured can- 
not recover as for a total loſs, unleſs he make his election to 
abandon, and give reaſonable notice to the underwriter of his 
intention, But it is contended that the aſſured never waive their 
right to abandon, while they are managing in the beſt manner 
they can for the benefit of all concerned; and that argument is 
grounded on the common clauſe inſerted in every policy, where- 
by he is authorized © to ſue, labour, and travail, without preju- 
dice to the inſurance.” Now this clauſe does not in my appre- 
henſion warrant the poſition in ſo large an extent as it Is contends 
ed for, It ſeems to me that the meaning of that clauſe is, that. 
till the aſſured have been informed of what has happened, and 
have had an opportunity of exerciſing their own judgment, no act 
done by the maſter ſhall prejudice their right of abandonment, 
And that is reaſonable ; becauſe, in general, the parties live in 
this country, and the loſs may happen at a great diſtance, ſo 
that they cannot exerciſe their judgment immediately; it is 
therefore neceſſary that the maſter, who is on the ſpot, ſhould 
do the beſt he can. But I think that the aſſured are bound to 
decide, and ſignify their election to the underwriters, whether 
they will abandon or not, the firſt opportunity; and for this rea- 
lon, that though the perſon, who takes upon him to act on the 
occaſion for the benefit of all concerned, is not the agent of the 
aſlured, yet if, upon receiving notice of the loſs, they do not elect 

(a) Ante, 167, | 
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to abandon to the underwriters, then they adopt the acts of ſuch 
perſon, and make him their agent. This is ſomething like the 
notice which is neceſſary to be given to the drawer of a bill of 
exchange, in caſe of non-payment, which if the holder omit to 
do, he is conſidered as giving credit to the acceptor, and there. 
fore the loſs, if any, muſt fall on him. There may be cafes 
where the previous acts of the maſter may not make him the 
agent of either party, and he only acts in common for them both, 
till notice is received by the parties at home. If after ſuch notice 
he is continued in his agency, he becomes the agent of the party 
by whom he is ſo confirmed; but he cannot be conſidered as 
the agent for the underwriters, till notice has been. given to them 
and they have had an opportunity of exerciling their diſcretion, 
whether they will. or will not continue him ; though, til. notice 
of the loſs was firſt received by the aſſured, the property conti- 
nucd at the riſk of the underwriters. Hexe it is plain that 
during the courſe of near three years Cruden was conſidered by 
the aſſured as their agent; credit was given to him in that cha- 
racter; frequent applications were made to him for payment; 
and till his inſolvency, there was no appearance of any intention 
to diſown him; that was the firſt moment when the aſſured 
thought of abandoning. 

As to the ſecond. ground of objeCtion : the reference to tle 
arbitrator was to determine what was due for average. Now, 
ſuppoſing that, inſtead of ſaying that nothing was due, he had 
ſaid that 4 /. 5s. per cent. was due; it could not have been con- 
tended that he had done wrong. This is preciſely the ſame 
thing; for ſo much has already been paid into court; and there 
is nothing more due. This is right in ſubſtance ; and there 
ſeems. to be no ground for the court to grant a new trial for his 
inaccuracy in point of form ; eſpecially when they ſeg that ſtrict 
juſtice has been done between the parties. 

BuLLER, J. Two queſtions have been raiſed in this 8 
the one a particular one ariſing out of the circumſtances of the 
caſe z the other a generaf queſtion of great importance. As to 
the firſt, whether, on this reference, the arbitrator has ſo far 
done wrong as to induce the court to interfere and ſet aſide his 
award; at the trial there was much altercation with reſpect to 
the terms in which the refercnce ſhould be made : but I thought 
it was of no conſequence. In the courſe of the trial the plaintiffs 
produced a paper in court, containing an account of what was 


due to them, one of the articles of which was. for commiſſion. 
Aud, 
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Aud, the defendant never having ſeen it before, it was a proper 
ſubject of reference. I then thought, and ſtill am of opinion 
that the plaintiffs were entitled to that commiſſion z for when 
the cargo was carried to Carolina, they had an option of either 
having the goods fold on the ſpot, or of tranſmitting them to 
England, in which latter caſe they would have a right to charge 
the underwriters with all the expence of bringing them home, 
of which commiffion forms a part. And therefore, if it had ſtood 
on that ground, 1 ſhould have thought that the plaintiffs would 
have been entitled to recover that ſum. Nothing was ſaid at 
the trial about the diſcount of 12 J. per cent. in favour of bills on 
England. But if the arbitrator made kis determination on that 
ground, I think he has done right in taking that as a benefit on 
the other fide. And it is not, as was argued, giving the under- 
writer the benefit of the market; for he is only anſwerable for 


bringing the money home; and in ſo doing he is liable to the 


charges, and entitled to the advantages, of it. However, if the 
court ſhould be of opinion that, upon the juſtice of the caſe, 
nothing is due, they ought not to ſend this down to be re-tried 
merely on a point of form. 

As to the agency, this is one of the cleareſt caſes that ever 
came before the court. When the owners were informed that 
the goods had got into the hands of Cruden, they made no ob- 
jection; they applied to Cruden's correſpondent here in order 
to obtain payment of their proportion; and they afterwards 
made applications to Cruden himſelf when he came to England; 
this is in every ſtage adopting his acts, and it is admitting him as 
their agent. 

Then the only queſtion which remains is of geueral conſe- 
quence, Whether the owners are entitled to recover as for a 
total loſs? It is true that the owners are not bound to abandon z 
there never was a caſe which determined that they were; on the 
contrary, all the caſes have ſaid that where they are entitled 
to abandon, if any part of the property exiſts, they have the 
option whether they will abandon it or not. A total loſs is 
of two ſorts : one, where in fact the whole of the property 
periſhes ; the other, where the property exiſts, but the voyage is 
loſt, or the expence of purſuing it exceeds the benefit ariſing 
ſrom it, I am of the ſame opinion with my brother 4þbur/t, 
that, where the voyage is loſt, but the property is ſaved, the 
owners have an option to abandon ; but that unleſs they do elect 
to abandon, it is only an average loſs. Whether many years ago 
it might not have been wiſer for the courts to have determined 
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that the owners ſhould not in any caſe abandon where the pro. 
perty did exiſt, is not for our conſideration, About the year 
1745 that queſtion was determined after much deliberation ; 
but {till unleſs the owners do ſome act, ſignifying their intention 
to abandon, it is only a partial loſs. The caſe cited by the defend. 
ant's counſel does not apply here. It was no part of the con- 
ſideration of the court there, whether the event which happened 
in the outward-bound voyage ſhould entitle the aſſured to re. 
cover as for a total loſs: but the ground of that deciſion was, 
that, in the homeward-bound voyage, the ſhip was captured and 
condemned, which occaſioned a total loſs. The only queſtion 
there was, whether the owners, by the act of ſhifting the goods 


from one ſhip to another, had precluded themſelves from reco- 


vering on the policy? But in that caſe, as the aſſured had done 
every thing for the benefit of the cargo, the court thought they 
were entitled to recover. 

Then the only point to be conſidered is, whether this doctrine 
will be productive of any uncertainty ? If it would, that would 
be a ſufficient reaſon in a new caſe for not adopting it. But, in 
my opinion, a contrary decifion would be productive of infinite 
uncertainty. For it would leave open .a_yery vague queſtion, 
namely, what time the aſſured ſhould be allowed to abandon. If 
it can extend to three years, there is no reaſon why it ſhould not 
to a much longer period. But no uncertainty can follow from 
this determination; for our opinion is, that when the account 
of a lofs has reached the aſſured, they muſt make their election 
whether they will abandon or not; if they do, they muſt give 
notice of their intention to the underwriters within a reaſonable 
time, If they a& otherwiſe, they cannot be permitted at any 
ſubſequent period to change the partial into a total loſs. 2: 

The court then obſerved, that, as a verdict had been entered 


under a miſtake, it muſt be altered, and a 
Nonſuit entered, 


—— ———— — H— 


Seward againſt BAKER, 


HIS was an action upon promiſes for petit cuſtoms, 
The plaintiff, in the twelve firſt counts of the declaration, 
claimed ſeveral duties by a preſcriptive right under the mayor 
and burgeſſes of Southampton ; the five laſt counts ſtated general- 


ly, that the defendant was indebted in a certain ſum for tolls and 
4 duties; 
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duties; and that he promiſed to pay, &c. To theſe counts. the 
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defendant demurred, and ſhewed the following cauſes : that it — 


does not appear by thoſe counts, or any or either of them, 
what tolls or duties are meant to be claimed or demanded, and 
for that the ſaid plaintiff hath not, in and by thoſe counts, or any 
or either of them, ſhewn, or ſet forth, what tolls or duties are 
payable in particular for any ſpecific goods imported in the man- 
ner in thoſe reſpective counts mentioned; or how, or why, ſuch 
tolls became and are payable ; nor hath ſhewn that any goods 
liable to the payment of tolls or duties have been imported by 
the ſaid. defendant ; and for that the ſaid plaintiff hath not in 
and by thoſe counts, or any or cither of them, ſhewn any right 
or title in himſelf, by grant, preſcription, or ownerſhip of the 
ſaid port, or any part thereof, or by any other means whatſoever, 
to claim, demand, have, and receive, any tolls or duties, for any 
kind of goods imported as aforeſaid ; and for that it does not ap- 
pear to the court here, nor is it averred in and by thoſe counts, 
or any or either of them, that the ſaid tolls and duties thereby 
claimed, are reaſonable tolls and duties; and for that thoſe counts, 
and each and every of them, are, and is, much too general, and 
do not contain any certain claims or demands fo deſcribed as to 
enable the ſaid defendant to anſwer or defend himſelf againſt tlig 
ſame; and the ſaid laſt mentioned counts are, and each and every 
of them is, in various other reſpeQs, defective, inſuſſicient, and 
informal, Ec. 

Bower, in hdd of the demurrer, obſerved that it was an 
indiſputable rule in pleading, that the declaration muſt ſhew a 
title in the plaintiff to a common intent. And where the 
plaintiff claims any thing in derogation of the common rights 
of the ſubject, he muſt ſhew how he claims it. Leſs certainty 
perhaps is ſufficient where the right to the thing claimed lies 
within the knowledge of both parties: but where the right is 
only known to the plaintiff, a general indebitatus afſumpit will 
not lie. 10 Co. 77. 4. He admitted that port duties from their 
nature imported a right in ſome perſon: but he inſiſted that on 
theſe counts it did not appear to whom theſe duties belonged. 
The defendant could not poſſibly know that they had been de- 
miſed to the plaintiff, In the caſe of goods ſold and delivered, 
an indebitatus aſſumpſit is ſufficient, becauſe the declaration 
ſtates, that they are ſold and delivered at the ſpecial inſtance and 
requeſt of the defendant; ſo that ſuch a claim muſt be within 
the defendant's knowledge, and then it becomes a good ground for 
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an implied a/impſit. This caſe cannot be governed by that of The 


—— Mayor of Yarmouth v. Eaton (a), where the court held that ſuch 
Swan a right as the preſent may be preſcri bed for; becauſe here the 


plaintiff has not ſet out any preſcriptive right i in theſe couuts, | 
If this had been a general demurrer, it would perhaps have ad- 

mitted the promiſe, according to the caſe of The Moyer of Exeter 
v. Trimlet (5); there the Court faid, « we give no poſitive 
40 opinion as to the ſecond count, (which was a general indebita- 
66 tus efeumyfit for petit cuſtoms,) but we incline to think that 
F this is a'ſo well enough upon a general demurrer : but it 
does not ſollow that it would have been good on a ſpecial de- 
murrer; and indeed the very reverſe is fairly to be inferred from 
the language of the « court. For there are many things good on a 
general, which cannot be ſupported on a ſpecial demurrer. And 
it is obſervable that, i in all former caſes, the plaintiff has ſhewn 


ſome title, and the queſtion has been upon the ſufficiency of that 


title : but in the preſent, no title whatever i is ſnewn. 

Marſhall, contra, was ſtopped by the court. 

ASHHURST, J. It has been the conſtant practice ſince my 
time to declare for tolls in this general way ; z and it is cer- 
tainly the moſt beneficial way for the plaintiff, and does not ſub- 
ject him to be turned round on every captious objection. In the 
caſe cited from Wilfen there was no occaſion for the court to 
give any opinion whether the declaration would have been good 
en a ſpecial demurrer, becauſe that was 2 caſe of general de- 
murrer. 

BuLi ER, J. The practice has been univerſal to declare in 
this manner, firſt by a ſpecial, and then by a general, count. 
The objections have been artfully divided in the ſpecial cauſes, 
but they are all reſolvable into one, which is the real queſ- 
tion, whether a general indebitatus aſſumpſit will lie for tolls? 
And on that point the caſes are all one way, Suppoſing an 
aCtual promiſe had been made, there could have been no doubt, 
but that this form of declaring would have been proper. Then 
if an actual promiſe would maintain this action, an implied one 
will, likewiſe do ſo: the declaration is therefore good in form, 
for the court cannot ſee on the record, whether there has been 
an expreſs or implied promiſe. The great objeQion which has 
been raiſed is, that this claim is againſt common right, and 


therefore that the plaintiff's title muſt be plainly ſhe wn. But 


(a) x Burr, Ses. (5) z Wilf. g5, 
| there 
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there are many caſes where that is not neceſſary ; ſuch as the 1787. 
caſe of a fine for an admiſſion to copyhold lands; there the 
plaintiff's title as lord is not ſet forth in the declaration, and yet * 
it has always been held that an indebitatus aſumpſit will lie for Bax. 
fines. Alle v. Grant, Dougl. 695. Evelyn v. Chichefter, 3 Burr. 

1717. 80 alſo indebitatus aſſumpſit will lie for the profits of 

an office. And yet in theſe cafes the court are not inform- 

ed on the record what the plaintiff's title is; neither is it 

within the defendant's knowledge on what title he means to 

rely. | 

: Judgment for the plaintiff, 


Winxcn againſt KEELEY, Lg. 


NDEBITATUS efumpſit for work and labour, money The ac. 

paid, laid out, and expended, money lent, and on an account __ — 
ſtated. - ; then, who 

Pleas, 1ſt, Non aſſumpſit. 2dly, That after the day of making — 5 
the promiſes, c. the plaintiff became a bankrupt, Ce. and that g ive the 
his commiſſioners aſſigned over his effects to the aſſignees, Wc. the benefit 
by virtue of which he the defendant is chargeable to pay the — 
ſums of money mentioned i in the declaration to the aſſignees, &c. 5 — 
zy, Set off for goods ſold and delivered, money paid, laid out, and rupt, as 


expended, money lent, and for money due on an account ſtated, — 
The replication a admitted the matters contained in the 2d plea to —— = 
be true; and as to all the promiſes i in the declaration mentioned, the aſſign- 
and allthe ſums therein contained, except as to 734. 125. 9d. par- — * 
cel, Se. the plaintiff acknowledged that he would not further pro- 1 nm. 
ſecute, Then the replication proceeded as follows ; and as to that 
ſum, he ſays thay, ! before the time that the plaintiff became a bank- 
rupt in manner and form as the defendant hath in his ſaid plea 
alleged, the ſaid defendant was indebted to him the ſaid plaintiff 
in the ſeveral ſums of money in the ſaid declaration mentioned, 
and that he the faid plaintiff was alſo indebted to the ſaid de- 
fendant in certain other large ſums of money; and that upon an 
account fairly and juſtly taken between the ſaid plaintiff and the 
ſaid defendant there was then due and owing from the defend - 
ant to him the ſaid plaintiff, on the balance of ſuch account, 
the ſum of 73⁰ 125, 9d. for and on account of the ſeveral ſums 
of money in the third and fourth counts of the ſaid declaration 
mentioned, 
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mentioned, over and aboye all ſums of money whatſoever due and 
owing from the ſaid plaintiff to the ſaid defendant, that is to ſay, 
at Weſtminſler aforeſaid ; and the ſaid plaintiff farther ſaith, that 
* he the ſaid plaintiff, before the time that he became and was a 
bankrupt in manner and form as in the ſaid plea mentioned, 
to wit on the 2oth of October 1785, at Weſtminſter aforeſaid, 
in the ſaid county, became and was juſtly indebted to one Joſeph 
Searle in a large ſum of money, to wit, in the ſum of 73/7: 125.99. 
And, being ſo indebted, he the ſaid plaintiff afterwards, to wit, 
on the day and year laſt aforeſaid, and before he became a bank. 
rupt, to wit, at Weſtminſter aforeſaid, in the county aforeſaid, 
by his certain deed poll, ſealed with the ſeal of him the ſaid 
plaintiff, which ſaid deed he the ſaid plaintiff brings here into 
court, the date whereof, &c. in conſideration of the ſaid ſum of 
money ſo as aforeſaid due and owing from him the ſaid plaintiff 
to the ſaid 7o/eph Searle, did bargain, ſell, aſſign, and transfer to 
the ſaid Foſeph Searle the ſaid ſum of 73 J. 12 5. 9d. parcel of the 
money in the ſaid declaration mentioned; To hold the ſame to 
the ſaid Joſeph Searle from thenceforth to his own proper uſe, 
under a certain proviſo therein and herein after mentioned; and 
did thereby conſtitute and appoint the ſaid Fo/eph Searle his 
true and lawful attorney irrevocably, and did give and grant unto 
him, his executors and adminiſtrators, full power and authority 
in his name, to the only proper uſe and behoof of the aid 
Feſeph, to aſk, demand, and ſue for, the aforeſaid ſum of 73“. 
125.9d. Provided always, that if he the ſaid plaintiff, his exe- 
cutors or adminiſtrators, ſhould well and truly pay, or cauſe to 
be paid, unto the ſaid ph the ſaid ſum of 73 J. 125. 9 d. fo due 
and owing to him as aforeſaid, within two calendar months after 
the date of thoſe preſents, then the ſaid deed poll, and every 
article and clauſe therein contained, ſhould be void; as by the 
ſaid deed poll, relation being thereunto had, may more fully ap- 
pear. And the ſaid plaintiff further faith, that he did not, at 
any time within the ſpace of two calendar months after the date 
of the ſaid deed, pay to the faid eh the ſaid ſum of 737. 125. 9d. 
ſo due and owing to him as aforeſaid, but that the ſame hath from 
thence hitherto remained due and unpaid from the ſaid plaintiff 
to the faid Joſeph ; and that the original writ in this ſuit was ſued 
out in the name of him the ſaid plaintiff for and on the behalf of 
the ſaid Joſeph Searle, and for the purpoſe of enabling the ſaid 
Toleph Searle to receive the ſaid ſum of 73“. 125. gd. parcel of 
the 
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form and effect of the ſaid deed poll, and not for the benefit, uſe, ——— 


or behoof, of the ſaid plaintiff, that is to ſay, at Vęſiminſler afore- 
ſaid, in the county aforeſaid; and this he is ready to verify, 
wherefore he prays judgment, &c. as to the ſaid 73/7, 125. 9 d. 
To this replicaiton there was a genera! demurrer and joinder, 
Morgan, in ſupport of the demurrcr, contended that this debt, 
being a choſe in action, could not be aſſigned. Co. Litt. 214. a. 
2 Rol. Abr, 45. F. 6. Although the king by his prerogative 
may aſſign a choſe in action, yet his grantee cannot. Cro, Eliz. 
180. Bills of exchange are aſſignable by the law of merchants ; 
but promiſſory notes can only be aſſigned under the 3 & 4 Aun. 
c. 9. which ſhews that at common law they could not. That 
being the law generally, that inconvenience will reſult from 
permitting perſons ſubject to the bankrupt laws to aſſign over 
their effects to particular creditors on the eve of a bankruptcy. 
Laꝛurence, contra, did not diſpute the general principle; 
and admitted that if the action had been brought in the name 
of Searle, thoſe caſes would have applied; and that this aſſign- 
ment could not have been ſupported if it had been fraudulent. 
But he obſerved that the queſtion here was, whether a choſe in 
action can be aſſigned for an antecedent debt, ſo that the aſſignee 
may recover on it in the name of the aſſignor. The cafes cited 
only prove that the action cannot be maintained by the aſſignee. 
It cannot now be diſputed that courts of equity will protect a 
choſe in action when aſſigned ; and courts of law have frequently 
permitted the aſſignee to ſue in the name of the aſſignor. A court 
of equity has held ſuch an aſſignment to be good, even though 
the aſlignor afterwards became a bankrupt. Unwin v. Oliver, 
cited by Lord Mansfield, in 1 Burr. 481. Ex parte Byas, 
1 Atk. 124. If then ſuch an aſſignment be good in a court of 
equity, the only queſtion is, whether or not this court will take 
notice of ſuch a truſt. Now courts of law have taken notice of 
truſts in many inſtances. In the caſe of Bottomley v. Brooke (a), 
which was debt on bond, the defendant pleaded that the bond 
was given for ſecuring 100 J. lent to the defendant by one 
E. Chancellor, and was given by her direCtion to the plaintiff 
ia truſt of her, and that E. Chancellor, before the action 
brought, was indebted to the defendant in more money than 
the amount of the bond: to this there was a demurrer, which 


(a} A 22 C. 3, c. B. Vide 2 Block, Reg. 1272. 
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was withdrawn by the advice of the court. So that the court 
there did not look to the perſon legally entitled, but to her who 
was beneficially intereſted in the bond. The authority of this 


Eaſe was afterwards recognized in that of Rudge v. Birch (a) 


in this court, where, to debt on bond the defendant pleaded, 
that the bond was given to the plaintiff in truſt for A. for a debt 
due from the defendant to A.; and that A. at the time of ex- 
hibiting the plaintiff's bill was indebted to the defendant in 


more money. The plaintiff demurred, aud the court, on the 


authority of the caſe of Bottomley v. Brooke, held this to be a good 
plea. It has likewiſe been ſince recognized in Webſter v. 
Scales (% where it was held by the court that a bankrupt's 
intereſt as a truſtee was not aſſignable by the commiſſioners. 
Immediately on this aſſignment the plaintiff became a mere 
truſtee ; if ſo, this caſe falls within the principle of that of 
Webfler v. Scales, For by the 1 Fac. 1. c. 15. / 15, the 
commiſſioners are only empowered to aſſign thoſe things which 
are for the benefit of the bankrupt, Therefore this debt could 
not paſs under the aſſignment from the bankrupt's commiſſioners 
to his aſſignees; becauſe, when recovered, it cannot be ap- 
plied to the bankrupt s benefit. 

Morgan in reply. There is no doubt but a choſe in actlan 
may be aſſigned in equity: but the queſtion here is, whether it 
can be ſo aſſigned in a court of law. In Bottomley v. Brooke, the 
parties had only done what they lawfully might; the bond was 
originally given to the plaintiff for the benefit of Mrs. Chancell:r ; 
and on an account between her and the defendant ſhe would have 
been found indebted to him: but no queſtion there aroſe con- 
cerning the aſſignment of a choſe in action. In the caſe of Rudge 
and Pirch the plaintiff was a truſtee: but here the plaintiff is 
not to be conſidered in that light; becauſe he was the original 
debtor, and unleſs he could aſflign a chef, in action, his intereſt in 
the bond is now veſted in his aſſignees. 

AsmvzsT, J. The caſes which have been cited by the 


plaintiff's counſel go a great way in determining this queſtion. 


It is true that formerly the courts of law did not take notice of 
an equity or a truſt; for truſts are within the original juriſdiction 
of a court of equity: but of late years, it has been found pro- 
ductive of great expence to ſend the parties to the other ſide of 
the Hall; wherever this court have ſeen that the juſtice of the 


fo) Nl. 24 C. 2. B. B. (5 1. 25 Gee: 3. 
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caſe has been clearly with the plaintiff, they have not turned him 1787. | 


round upon this objection. Then if this court will take notice 
of a truſt why ſhould they not of an equity. It is certainly 


true that a choſe in action cannot ſtrictly be aſſigned : but this KITA. 


court will take notice of a truſt, and conſider who is beneficially 
intereſted ; as in Bottomley v. Brocke, where the court ſuffered the 
defendant to ſet off a debt due from Mrs. Chancellor in the ſame 
manner as if the action had been brought by her. The only 
difference between that caſe and this is, that there the plaintiff 
himſelf was not originally intereſted in the debt, but this plain- 
tiff was: but that does not make any effential difference; be- 
cauſe if it be once eſtabliſhed that this court will take notice of 
truſts, it is immaterial whether the perſon who ſues were 
originally a truſtee or afterwards becomes ſo, Nor is it ma- 
terial at what time they became a truſtee; for whether he became 
fach by the aſſignment, or was fo originally, it is ſufficient to 
fay that he is a truſtee now, and as ſuch has a right to main- 
tain this action. If this had been a fraudulent aſſignment, it 
would have raiſed a different queſtion: but on theſe pleadings 
it muſt be taken to have been aſſigned for a valuable conſidera- 
tion, The caſe of WVebſter and Scales is in point; and on the 
authority of that and-on the other caſes cited, I am of opinion that 
the plaintiff may recover. 

BuLLER, J. This action is brought in the name of the 
aſſignor of this bond; and therefore it does not involve in it the 
queſtion whether a choſe in action may be fo aſſigned as to give a 
legal title to the aſſignee. The plea only ſays, that the plaintiff 
is become a bankrupt, and that this debt is transferred to his aſſig- 
neces; the anſwer to that is, that this is a debt due in form to the 
plaintiff, but in ſubſtance to a third perſon 3 and therefore it is 
not ſuch a debt as paſſed under the commiſſion; if not, it is ſtill 
in the plaintiff, and he is entitled to maintain this action. The 
ſtatute of the 1 Fac. 1. c. 15. only ſays that ſuch debts are to be 
aſſigned as are for the benefit of the bankrupt. This conſtrue- 
tion was put upon the ſtatute ſoon after it paſſed in a caſe in 
March 38; where it was held that ſuch things as the bank- 
rupt held as truſtee did not paſs under the commiſſion. Here it 
muſt be taken on theſe pleadings that this debt did not paſs under 
the commiſſion; therefore it remained in the bankrupt, and he 
may maintain this action. 

Judgment for the plaintiff (a). 
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SOUTHCOTE againſs BRAITHWAITE, 


R ULE to ſhew cauſe why an exoneretur ſhould not be en- 

tered on the bail-piece in error, the principal having 
become a bankrupt pending the writ of error, and having ob- 
tained his certificate. 

Comper and Piggot ſhewed cauſe, and obſerved that this was 
not like the caſe of bail to the aCtion; for by the ſtatute 
16 & 17 Car. 2. c. 8. bail in error are liable at all events in 
caſe judgment is aſhrmed. They cannot ſurrender the prin- 
cipal. 

Chambre, contra, contended that the general rule was, that 
bail are entitled to be relieved before they are fixed, namely, 
before the debt, for which they are to anſwer conditionally, 
becomes their '-own. Now in this caſe the debt is not yet 
the debt of the bail, becauſe judgment is not yet affirmed. 
The principal having become a bankrupt, the debt muſt fall on 
the bail, if they are not relieved, and they cannot prove this debt 
under the commiſſion againſt the principal. 

AsHnursT, J. The Court will never order an exoneretur to 
be entered, but where the bail have a right to ſurrender the 
principal. But that is not the caſe with bail in error, who 
have not the alternative of ſurrendering the principal. And 
though the principal be himſelf diſcharged by his bankruptcy, 
yet the plaintiff may have recourſe to the bail. 

BuLLeRr, J. Where there are bail to an action, and the prin- 
cipal becomes a bankrupt before they are fixed, they ought in 
ſtrictneſs to ſurrender the principal, who being a bankrupt would 
be immediately entitled to be diſcharged. Therefore the court 
to avoid circuity have done that directly, which they could only 
otherwiſe do indirectly. But that is never done in favour 
of bail in error, becauſe they cannot ſurrender the principal 
at all, 


Rule diſcharged, 


IN THE 'TWENTY-SEVENTH Yran or CEORGE III. 


The KINO againſt The Churchwardens and Overſeers 
of MADD ERV. 


T HE following order was returned by certiorari from the 
ſeſſions holden for the county of Cornwall : 

Upon the appeal of John Hgſtint againſt a rate for the relief 
of the poor of the pariſh of Maddern, in the county of Cornwall, 
- the following notice was produced, which had been ſerved on 
the churchwardens and overſeers of Maddern : «I do hereby give 
« you notice, that I do intend to enter into, and try, ſuch ap- 
« peal at the next general quarter-ſeſſions of the peace to be 
« holden, &'c, for that my objection to the ſaid rate, or aſſeſſ- 
« ment, and my reaſon for appealing therefrom, and my charg- 
«© ing it to be partial, unfair, unequal, and unjuſt, is that you 
« have left out and omitted in the ſaid rate, or aſſeſſment, the 
i name of the Reverend Vm. Borlaſe, as vicar of the ſaid pariſh 
« of Maddern, and neglected to charge, rate, and aſſeſs him for 
« the ſmall tithes, dues, obventions, oblations, and offerings, due 
« and payable to him as the vicar of the ſaid pariſh of Maddern, 
„ and liable to be rated and aſſeſſed towards the relief of the 
« poor of the ſaid pariſh of Maddern, at the time of making 
« the ſaid rate or aſſeſſment, and for ſome time before.” The 
advocates for the appellant moved to quaſh the rate for the 
omiſſion ſtated in the notice, which was objeCted to by the ad- 
yocates for the pariſh officers who were reſpondents. They 
inſiſted that under this notice, and for one omiſſion only, the 
court ought and were bound to amend the ſame; and it then 
appeared that the ſolicitor for the appellant had omitted to give 
any notice to Wm. Borlaſe of the intention of adding him to the 
rate. The advocates for the reſpondents moved the diſmiſſion 
of the appeal on the above grounds; but in as much as they 
did not ſhew to this court the value of ſuch tithes, whereby they 
might amend the ſaid rate, if notice had been given, this court, 


_ 


- "_ per- 


—— in 
a rate made 
for the relief 
of the poor, 
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for ſuch omiſſion of the ſaid William Borlaſe, and not being able 


in this caſe to amend it, do quaſh the ſame; ſubject however to 
the opinion of the court of King's Bench. 

A rule had been obtained to ſhew cauſe why the above order 
of ſeſſions, quaſhing the rate, ſhould not be quaſhed ; 1ſt, Be- 
cauſe no notice had been given by the appellant to Borlaſe, that 
his name ought to have been added to the rate; and 2dly, Be- 
cauſe the rate itſelf ought to have been amended, and not quaſhed. 


(a) But where a perſon is overcharged, the ſeſſions may amend the rate, under the 
37 Geo, 3. c. 38. R. v. Inkab, of Ch:ſbunt, peſt. 2 vel. 623. 
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Gibbs now ſhewed cauſe. As to the firſt objection: no notice 
was neceſſary to be given to the perſon whoſe name was omitted; 
the ſtatute 17 Geo. 2. c. 38. only requiring notice to be given 
to the churchwardens and overſeers. In anſwer to the ſecond, 
this was a caſe in which the rate could not be amended, It was 
quaſhed on account of the omiſſion of a perſon, whoſe name 
ought to have been inſerted ; and if he had been added, it would 
neceſſarily have made an alteration in the ſum to be paid by every 
perſon rated. Such an alteration woald have affected the who!d 
rate, in which caſe the ſtatute (a) expreſsly directs the juſtices 
to ſet aſide the rate itſelf. In R. v. St. Catherine Glouceſter (i), 
the owner of a number of houſes had been rated for them all in 
groſs, and the ſeſſions on appeal ꝗquaſhed the rate, becauſe the 
occupiers ſhould have been rated ſeverally; on a motion to quaſſi 
that order, becauſe, it was contended, the ſeſſions fhould haye 
amended the rate under the ſtatute 17 Geo. 2. c. 38. / 6. by in- 
ſerting thoſe perſons who were improperly omitted; Lord Manſ⸗ 
Feld ſaid, The ſeſſions could not amend it. It is 2 wrong rate; 
ic perſons are not rated who ought to have been, and the infer: 
1c tion of their names would alter the other aſſeſſments,” In the 
taſe of The King v. Sandwich (e) this court held that the ſeſſion; 
had done right in quaſhing the rate; which conſiderably ſhakei 
the authority of the cafe of The King v. Witney (d). If the ſeſ- 
ſions did right in quaſhing this rate, no queſtion can arife here on 
the value of Borlaſ?'s tithes; it is immaterial what the value was. 
| Lawrence and Lambe in ſupport of the rule. Fig, The 
notice given to the pariſh officers was not ſufficient. It was 
determined in The King v. Andover (e) that no perſon could 
be added to a rate, to whom notice had not been given: now 
the caſe expreſsly ſtates that no notice was given fo Borlaſc. 
The ſeſſions therefore ought either to have diſmiſſed the appeal, 
becauſe the appellant had not given the regular notice, ſo as to 
bring the queſtion under their conſideration, or to have adjourned 
the appeal according to the directions of the ſtatute ./). As to 
the ad queſtion : it is the invariable practice of the ſeſſions not to 
quaſh the whole rate on account of the omiſſion of one perſon, 
but to amend it by adding the name of the perſon omitted. 
The 6th ſection of the 17 G. 2. c. 38. enacts, that “ on all 
« appeals from rates, the juſtices ſhall amend the ſame in ſuch 
«© manner only as ſhall be neceſſary for giving relief, without 
(a) 17 C. 2. c. 38. f. 6. (5) Tr. 16 C. 3. B. R. (e) Dougl. 541+ Cald. 105. 


(4%) 4 Burr. 2634. (e) Corp. 550, (#) t9 G. 2. c. 38. 4. 
« altering 
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« altering ſuch rates with reſpect to other perſons mentioned in 
the ſame: but if upon an appeal from the whole rate, it ſhall 
« be found neceſſary to ſet aſide the ſame, then they ſhall order 
« a new rate to be made.” If this had been an objection to the 
whole rate, the argument on the other fide would apply : but 
the objection is, that the name of one perſon was omitted; his 
name therefore ſhould have been added according to the firſt 
part of the 6th ſection of the ſtatute; and the addition of his 
name need not neceſſarily have made an alteration in the ſum to 
be paid by every other perſon rated, becauſe at the moſt it would 


only have raiſed a larger ſum. Beſides, the argument which has 


been urged againſt the rule would prevent the alteration of every 
rate, in every caſe, and would render nugatory the ſtatute of 
17 Geo. 2. c. 38. which was paſſed purpoſely to avoid ſo much 
trouble and expence. This conſtruction has been put on the 
ſtatute in two caſes before this court, namely, The King v. 
Witney (a), and The King v. Ringwood (6). And though the 
former of thoſe caſes was ſent here in order to try another 
queſtion, whether ſtock in trade was rateable, yet the court de- 
termined it on the ground that the ſeſſions ought to have amended 
the rate: the court there held, that The ſeſſions ought to 
« have amended the rate by relieving thoſe perſons who had 
« been over-charged, and charging thoſe who had been impro- 
« perly omitted.” And in the latter caſe, Lord Mangfeld ſaid, 
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„The caſe of The King v. Witney was determined upon the 


« ſingle ground that the juſtices in ſeſſions ſhould not have 
« quaſhed the whole rate; (which, in caſes where it is not abſo- 
« Jutely neceſſary, they are forbid ta do by the 17G. 2. c. 38. 
« J 63) but ſhould have amended it by inſerting the particular 
« yerſons, and that property, which was omitted, and which 
« they thought rateable.” Theſe authorities go expreſsly to 
ſhew that this rate ſhould have been amended and not 
quaſhed. 
Cur. adv. wilt, 
AsnRunsr, J. now delivered the opinion of the Court. 
There have been two objections made. Firſt, That no notice 
was given to Berlaſe, whoſe name was omitted in the rate. 2dly, 
That at all events the rate ſhould not have been guaſhed, but 
amended, As to the firſt of theſe objections there ſeems to be 
no ground for it. The ſtatute 17 G. 2. c. 38. ſays, the party 
aggrieved .may appeal to the next quarter ſeſſions, giving rea» 
(a) 5 Burr. 3634. (6) Comp. 326. 
Vol. I. Parr ll. 123 ſonable 
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fonable notice to ihe church-wardens or overſeers of the poor 
ol the pariſh, Sc. and ſays nothing of any other perſon ; neither 
does the nature of the caſe require it. For the complaint is 
againſt the church-wardens and overſeers, for having done in- 
Juſtice to the reſt of the pariſh by their having left out perſons 
who ought to be rated, and by thoſe means impoſed a preater 
burthen on thoſe who are rated than they ſhould have done. It 
then becomes their buſineſs to take proper ſteps to gain all ne. 
ceſſary information; and there is ſtill leſs occaſion for giving 
notice to the individual, if the jultices ought to 4 the rate, 
and make a new one. 

As to the ſecond objection; we are of opinion that the juſtices 
have done right in guaſbing the rate. For though this is the 
eaſe only of a ſingle perſon omitted, it is impoſſible to draw the 
line; and it might as well be the caſe of fifty, which would im- 
poſe upon the reſt of the pariſh a greater burden than they ought 
to bear. And it is not enough to ſay, that the more money is 
raiſed by the rate, the longer it will laſt ; for it may be an in- 
convenience to many perſons to pay at once double the ſum 
which is neceſſary to be raiſed for the immediate purpoſes of the 
pariſh. The caſe of The King againſt The Church-wardens of Saint 
Catherine's Gloauceſier, is in point. There the objeCtion to the 
rate was the leaving out of the late Mr. Pitt's tenants, for which 
the ſeſſions quaſhed it. The court ſaid the juſtices had done 
right; for if all proper perſons had been rated, of courſe a leſs 
ſum would have been requiſite from the reſt of the pariſh 
As to the caſe of The King againſt The Inhebitents of IWitney 
(a); the point before the Court was, whether ſtock in trade 
ought to be rated. The Court faid “ the Seſſions had not ſtated 
« what the ſtock in trade was, or what it was that the rate had 
ec taxed, or whether the perſons rated had any ſtock, or what that 


« ſtock in trade was, nor any particular deſcription what trade was 


« meant.” The Court indeed is made to ſay further, that, on 
quaſhing the old rate, a new one ought to have been made: but 
that was not the point on which the deciſion turned. And in- 
deed it may ſeem doubtful whether the juſtices are the proper 
perſons to perform this oſſiee; as the conſequence of adding a 
new ſet and deſcription of perſons would be, that a great many 
enquiries muſt be made, which would exceed the bounds of the 
juſtices fitting; and beſides, the party, if over-rated, ovght to 
have an opportunity of appealing, which I do not know that he 

a - fa) 5 Burr. 2634. 


could 
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could have ſrom one quarter- ſeſſions to another. The making 
of a rate is in its nature a mini/erial, and not a judicial act. For 
though they exerciſe a judgment i in ſaying he ought to be rated, 
yet the quantum is a matter of fact, according to the value of the 
eſtate z againſt all which, after the rate is made, he ought to 
have the liberty of appealing. Therefore, on the whole we are 
of opinion that the dana 2 So 
| Rule muſt be diſcharged (a). 
(a) Fade Rs ve. St. Agnes, Pes. 3 vel. 4. 


————— — " 
HarTLEY and Others again// Barzsox and Others. 


H E declaration was filed in Eafer term laſt; the defendant 

pleaded and paid money into court in the ſame term. The 
iſſue was delivered by the plaintiff in the "Trinity term follow- 
ing, with notice of trial for the 6th of July, which he counter- 
manded on the 3d of July. And an application was made to 
the defendant's attorney for the amount of the coſts down to 
the time of paying the money into court, with an offer to allow 
the ſubſequent coſts, and ſettle the balance whichever way it 
might be; the defendant's attorney refuſed, inſiſting that he 
was entitted to his coſts from the commencement of the action. 

On which the plaintiff obtained a rule to ſhew cauſe why the 
maſter ſhould not be directed to tax the coſts of the plaintiff to 
the time of paying the money into court, and the defendant's 
coſts from that time to the time of countermanding the notice 
of trial; and why the defendant ſhould not pay the balance to 
the plaintiff, 

Lawrence, againſt the rule, cited Sayer I 96. 

. Ruſſell in ſupport of it. 

Per Curiam. On enquiring of the Maſter, it appears to be 
the conſtant and regular practice that the plaintiff is entitled to 
have his coſts to the time of paying money into court, and the 
defendant all his ſubſequent coſts, | 

Rule abſolute (a). 


(a) Vane v. Mechell, Barnes 284. Cyiſßebs v. Nil amt, poſt. 710. But if on the trial 


a Juror be withdrawn, each party muſt pay his owa coſts, though money has been 


paid into court. Stedbart v. Fobnfton, poſt, 3 vol. 657. So if the E be not 


made before trial. Stevenſon v. Yorke, poſt. 4 vol. 10. 
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1787. 
4 Ro x, on the Demiſe df NtcaTiNnNGALE and Mary 


pg, his WIr, againſf QUARTLEY and Cos TAN TIA 
his Wife. 


A deviſes E JECTMENT for premiſes in Buckingham, on the de- 
miſe of Nightingale and wife, laid 26th December 1784, 
band an" and tried by conſent in London, at the laſt Sittings, before 
_ derbe Baller, Juſtice, Verdict for the plaintiff, ſubject to the opinion 
23 anſwers Of the Court on a caſe which ſtated in ſubſtance as follows: 
the — 4 Charles Blunt, being feiſed in fee of the premiſes in queſtion, 
to both, by a codicil to his will deviſed the ſame © to Hęſter Read, daugh- 
K Fo , Cter of Walter Read, and to the heirs of her body for ever, and 
and if no « for default of ſuch iſſue then to ſuch child or children as the 
As « wiſe of alter Read is now enſient with, and to the heirs of the 
given ihe « body or bodies of ſuch child or children, and for default of ſuch 
mother, - * iſſue to the right heir of Walter Read and Mary his wife for 


wen aud cover.” Heſter Read entered on the death of the teſtator, and 


mall take as 4 


2 purchaſer, afterwards and before the day of the demiſe died ſeiſed, with- 
out iſſue, inteſtate, and without having barred the entail, leay- 
ing Mary Nightingale, one of the leſſors of the plaintiff, her 
couſin and heir at law on the part of the father. Both Walter 
and Mary Read died in the life-time of Hefler. Mary Read, who 
was not enſient when the codicil was made, nor had any child 
afterwards, died before her huſband ; he married again and had 
iſſue of that marriage one child only, the above named Conftan- 
tia the wife of Yuartley, The queſtion for the opinion of the 
Court is, whether the plaintiff is entitled to recover the whole, 
or any, and what part, of the premiſes ? 

Le Blanc, for the plaintiff, after obſerving that the angle 
queſtion aroſe upon the laſt limitation over to the right heirs 
of W. and M. Read, contended that Hefter Read took an eſtate 
tail to herſelf, with a contingent limitation in fee expectant on 
the event of V. and M. Read dying in her life-time without 
leaving any other child. During the lives of V. and M. Read 
this limitation was contingent; and on their deaths it 
veſted in Heſter as a purchaſer, no antecedent eſtate having 
been limited to her anceſtor. 1 Rep. 104. Co. Lit. 26. 6. 
Dougl. 499%. Then if Hefter took by purchaſe and not by 
deſcent, the perſon claiming under her muſt claim as her 
heir, which entirely excludes Con//antia, who is a ſiſter 

of 


E 
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of the half blood, Hefter, who was living at the time of the 1787. 


death of . and M. Read, came in as heir at law to them both, 
The heirs of huſband and wife are the ſame as their iſſue, be- 
cauſe they are but one perſon in law. Where a joint eſtate is 
made to huſband and wife and a third perſon, the huſband and 
wife ſhall have but one moiety. Co, Lit. 187. a. Then by a 
parity of reaſon the ſame diſtinction muſt take place between the 
right heirs of huſband and wife and of any other'perſon. A limit- 
ation to the right heirs of A. and B. is a limitation to the right 
heirs of each of them ; but the heir of the huſband and wife is the 
heir of beth. 2 Ro. Abr. 416. F. 1. 1 Ro. Rep. 238. Dy. 99. 
1 Leon, 102. If that diſtinction be well founded, Hefter took the 
whole; becauſe at the time of the death of V. and M. ſhe was the 
only iſſue of that marriage. And the intention of the teſtator 
favors this argument; for he firſt limited the eſtate to Hefter the 
only child of . and AZ. then in being; the next object of his 
bounty was the child with which Mary might be enſient; and 
then he limited it to the right heirs of V. and M.; ſo that 
his intention manifeſtly was to continue the eſtate in the heirs 
of both W. and MH. If this conſtruction prevail, the leſſors 
of the plaintiff arc entitled to take the whole eſtate. But if no 
diſtinftion can be made between the right heirs of huſband and 
wife, and the right heirs of two other perſons, at leaſt the leſ- 
ſors of the plaintiff are entitled to a moiety of this eſtate, and to 
a moiety of another moiety. For, at the death of her mother, 
Heſter was entitled to one moiety, and on the death of her fa- 
ther to half of another moiety as co-heir with the ſiſter of the 
half blood ; ſo that the took three-fourths of the whole eſtate, 
And he cited the following authorities to ſhew that, in caſes of 
limitations to the tight heirs of two perſons who are not huſ- 
band and wife, the heirs take as tenants in common and not as 
joint-tenants. Lit. Se. 283. Co. Lit. 188. a. 5 Rep. 8. a. 
13 Rep. 57. 2 No. Ab. 89. G. 1. 

Partridge for the defendant. On the true conſtruction of this 
will, and the circumſtances which have happened ſubſequent to 
the death of the teſtator, the leſſors of the plaintiff are not en- 
| titled to any part of the premiſes; but at the moſt, only to a 
moiety. Firſt, the limitation to the right heirs of V. and AM. 
did not veſt in Heer, it being too remote; in which caſe the 
leſſors of the plaintiff are not entitled to any part of theſe pre- 
miſes. The limitation was contingent, depending upon the 
event of Heſter's outliving her parents; but being to tak 
Tt 3 effe & 
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effect after the death of a perſon without iſſue, which perſon 


was not in being at the time of it's creation, it was too remote 
to take effect at all. It is laid down in 2 Rep. 51. }, 
© That if a leaſe be made for life, remainder to the right 
« heirs of J. S. there belng no ſuch perſon as J. S. in being 
« at the time of the limitation, but ſuch a perſon 1s after. 
« wards born and dies during the life of the tenant for life, 
tc nevertheleſs the limitation over is void.“ The preſent limit. 
ation is ſtill more remote; for that was to the beir of 2 
perſon not in exiſtence, but this is to a perſen not in being, and 
zo his iſſue. He admitted that executory deviſes had been car. 
ried beyond this line, becauſe they are permitted to take effect 
within twenty-one years-after a life in being. But if a limita. 
tion can take effect as a remainder, the Court will rather con- 


fider it as ſuch than as an executory deviſe. And this is ad- 


mitted by the plaintiff's counſel to be a contingent remainder ; 
if ſo, Hefter was not ſo ſeiſed as to tranſmit the eſtate to her heirs, 
and then the title of the leſſors of the plaintiff falls to the 
ground. In Co. Lit. 14.6, It isdaid ( that if land be given to 
& man and his wife, and the heirs of their two bodies, remain. 
« der to the heirs of the huſband, and they have iſſue a ſon, and 
te the wife dieth, and he taketh another wife and hath iflue a ſon, 
« the father dieth, the eldeſt ſon entereth and dieth without iſſue, 
«the ſecond brother of the half blood ſhall inherit; becauſe the 
« eldeſt fon by his entry was not actually ſeiſed of the fee- ſimple, 
« being expectant, but only of the eſlate tail.” That ſhews that the 


remainder did not take effe&t in the fon during the continu. 


ance of the eſtate tail, and goes the whole length of deciding the 
preſent caſe. This doctrine was recognized by Lord Harduuicle 
in Cunmngham v. Moody (a). The limitation therefore to the 
right heirs of V. and M. was not ſuch as to give a veſted in- 
tcreſt in it to Heer during her life. But if the Court ſhould 
be of a different opinion, it will then be neceſſary to conſider 
the effect of this remainder. With reſpect to the teſtator's in- 
tention, it ſeems that he had in contemplation the poſſible event 
of this family dying without any child, and his intention was 
to limit the eſtate to their heir general. For, as he uſed tech- 
nical words, he was apprized of their legal import; therefore by 
the limitation to the right heirs of W. and M. he did not mean 
to confine it to their ue only; if that had been his intention, 
he would have ſaid to the heirs of their bodies. But by the 
| (a) 1 772. 174. | 

| words 
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words right heirs he meant to limit the eſtate to the right heirs 
of the ſurvivor of W. and M. or to their reſpectiue heirs. If 
the former, Conſtantia took a moiety on the death of Walter 
if the latter, on the death of Mary, Heſter took one moiety, and 
on the death of Walter, Hefter and Conſtantia took the other 
moiety as joint-tenants; therefore on the death of Heſter, Con- 
fantia took the whole of that moiery by ſurvivorſhip, But even 
if that argument ſhould not ſucceed, at all events Con/lantia was 
entitled to a fourth part as co-heireſs with her ſiſter. 

Le Blanc in reply. The ſtatute 10 & 11 V. z. c. 16. has put 
poſthumous children exactly in the ſame ſituation with children in 
being at the time. Therefore ſince the paſſing of that ſhagute a 
limitation to a child en ventre /a mere is as a limitation to a child 
in being; ſo that the limitation over was not too remote in its 
creation, And independent of that, this is a contingent remain- 
der, there being a precedent eſtate to ſupport it; it muſt take 
effect as ſuch, and not as an executory deviſe; and it veſted in 
H:ſter. The next objection is, that the heirs of Hefter cannot 
take, becauſe ſhe was never ſeiſed of this reverſion :; but this is 
a limitation to the heirs of two perſons, who did not take any 
thing themſelves ; in which caſe their heirs take as purchaſers, 
and that diſtinguiſhes it ſrom the caſes cited by the defendant's 
counſel, where the anceſtor took by the ſame inſtrument z 
for then the rule, according to Shelley's cafe (a), is, that the 
heir ſhall take by deſcent. If the Court ſhould be of opinion 
with the plaintiff on this ground, the only remaining queſtion 
will be as to the guanum of intereſt which the lefſors ſhall take. 
The manifeſt intention of the teſtator was to give a preference 
to the children of the marriage. It is admitted by the defend- 
ant's counſel, that Ze/er would have taken the whole, if the teſ- 
tator had uſed the words “ heirs of the body :” but there can 
be no difference between thoſe words and ſuch as he has uſed. 
Beſides, the diſtinction before taken holds between the right heirs 
of huſband and wife and the right heirs of two other perſons not 
ſtanding in that relation. But at all events, if the perſon to take 
need not be child of both, Heer was entitled to three-fourths of 
the whole. 

The Czurt ſaid, they had no doubt upon any part of the caſc, 


except as to the quantum which the leſſors of the plaintiff were 


entitled to; and they would conſider of that point. 


(a) 1 Co. 88. 
1t4 ASHHURST, 
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ASHHURST, J. After ſtating the caſe, now delivered the 
Opinion of the Court. 
Several objections have been taken on the part of the defend. 


. ant to the plaintiff's right of recovering. The firſt which goes 


LEV. 


to the right to recover any part is, that this limitation to the 
right heirs of Walter and Mary is too remote, for which was 
cited 2 Co. 5. This objection ſeems not to have been much 
relied on by the defendants* counſel; and indeed fince the 
ſtatute 10 & 11 V. 2. c. 16. which puts poſthumous children 
on the ſame footing with children born in the life-time of the 
anceſtor, this objeQtion ſeems to be removed, whatever might 
have been the caſe before. Beſides, the limitation muſt veſt on 
the death of Walter and his wife, and might have been barred 
by the tenant in tail; therefore there was no danger of a per- 
petuity. The limitation then being a good limitation as a con- 
tingent remainder, the next queſtion is, who took, and in what 
manner, after the death of Walter and his wife. And as to this 
we are of opinion that Heer took the whole, not by way of li- 
mitation, but as a purchaſer, and under the deſcription of right 
heir of Walter and Mary, in the ſame manner as ſbe would have 
done, if the limitation had been to the right heir of the body of Malter 
and Mary, That the party ſhall take as a purchaſer under ſuch 
a deſcription, ſeems to be eſtabliſhed by the caſe of Allen v. 
Palmer, Leon. 101. where the limitation of a.copyhold was to 
the uſe of a ſtranger for life, and afterwards to the uſe of the 
right heirs of the copyholder. The Court ſaid, the difference is 
where the ſurrender is to the uſe of himſelf for life, afterwards 
to another in tail, and the remainder to the right heirs of him 
who ſurrendered ; there, his heir ſhall have it by deſcent. But it 
is otherwiſe where the ſurrenderor hath not an eſtate for life, 
or in tail limited to him; for there his heir ſhall enter as a ur- 
chaſer, as if ſuch uſe had been limited to the right heirs of a 
ſtranger. This caſe therefore is diſtinguiſhable from the caſe 
put in Co. Lit. 14. 5. ; for there the huſband, to whoſe right 
heirs the remainder was limited, had an antecedent eſtate, and 
therefore the reverſion in fee deſcended, and, remaining expect- 
ant on the eſtate- tail, it remained as it were in abeyance ; and 
therefore the brother of the half-blood, being heir to the father, 
after the death of the elder brother, took. But in the preſent 
caſe, there being no limitation to the father, but the firſt limit- 
ation being to the heir, on the death of the father, it muſt veſt 


in Heſter. | Bu: 
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) But it has been argued that this deſcription of the right heirs 1789. 
of Walter and Mary muſt either mean the heirs of the ſurvivor, 
| or elſe it muſt mean to give an eſtate in moieties to the heirs of Ros 
| zach ; and if ſo, the plaintiff can only be entitled to a moiety. — 
But we are of opinion that the heirs of He/er ought to take the 
whole. In the firſt place we think that it may plainly be col- 
leted from the will that ſuch was the teſtator's intention, which 
ought in all caſes to govern, if not contrary to any rule of law. 
His bounty ſeems to be confined to the children of Walter and 
Mary ; he firſt entailed it upon Hefter and her iſſue; then he 
deviſed it to the child Mary might be then enſient with in 
tail; and then he limited the remainder in fee to heir beirs. 
Now it is impoſſible that any perſon can anſwer the deſcription 
of heir to both, unleſs he be a child of beth and ſuch conſtruction 
ſhould be put upon a will, if it may be, as will fully ſatisfy the 
words; and the words here are ſatisfied, if they be taken to mean 
the children of both of them. | 
It is to be collected from the paſſage cited from Co. Litr. 
187. 6. „ that a grant to huſband and wiſe is not conſidered in 
« the ſame light as a grant to other perſons; for if a joint eſtate 
« be made to huſband and wife and a third perſon, in this caſe 
« the huſband and wife have, in law, in their right but the 
« moiety, and the third perſon ſhall have as much as the huſ- 
- « band and wife; for the huſband and wife are but one perſon 
« in law:” And © ſo if made to a huſband and wife and two 
« others, in this caſe the huſband and wife ſhall have but a third.” 
If then they are but as one perſon, by reaſon of the relation they 
ſtand in, when a limitation is made to their heirs without any 
prior eſtate limited to them, it muſt moſt naturally mean heirs to 
them both according to that relation, which can only be children 
of them both, Therefore we think the leſſors of the plaintiff are 
entitled to recover under this ejectment. 
Poſtea to the plaintiſſ. 
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had the plaintiff filed common bail according to the ſtatute, 
though he afterwards did ſo, and before judgment ſigned. 
Runnington, againſt the rule, infiſted, that it was ſufficient if 
common bail were filed any time before judgment ſigned. 
Shepherd, in ſupport of the rule. At the time of demanding 
a plea, the defendant was not in court; ſo that it was a mere 
nullity. And 
The Court, after conſulting the Maſter, were of that opinion, 
Rule abſolute (a). 
(s) Vice Smith v. Printer, ef. 2 vel. 719; and Vem v. Calvert, geſt. 4. wel. 578. 


GUN DRY again} STURT. 


T RESPASS on lands on a certain day, and on divers 
other days, &c. The defendant pleaded two ſpecial pleas 

of juſtiſication on the particular day. The plaintiff, in two new 
aſſignments, replied that the treſpaſs was committed on other 
days and other occaſions, &'c. On both theſe iflues were taken, 
which were found for the plaintiff with r s. damages. At the 
trial the treſpaſs appearcd to be wilful, becauſe it was committed 
after a written notice: but in point of fact there was no certifi- 
cate by the judge that the treſpaſs was wilful. A rule had been 
obtained by Lawrence to ſhew cauſe why the Maſter ſhould not 
be directed to tax the plaintiff his coſts on the ſpecial pleas. 
And it was agreed by both parties to conſider this queſtion as 
if the judge had granted a certificate, he being ready to certify. 
Gibbs now ſhewed cauſe. This is ſimilar to a caſe where the 
plaintiff, in his declaration, complains of three ſeveral treſpaſſes 
in three diſtinct counts: if the defendant plead two ſpecial pleas 
of juſtification to two of thoſe counts, and the plaintiff abandon 
them, he is not entitled to the coſts of thoſe pleas, even though 
he ſhould ſucceed on the third; in which particular the practice 
of this court differs from that of the Common Pleas (a). Now 
in this caſe the plaintiſf has comprehended ſeveral treſpaſſes in 
one count, and the defendant was under the neceſſity of juſtifying 
one of thoſe treſpaſſes in order to leſſen the damages; and, as 
the plaintiff has not taken iſſue on the ſpecial pleas, he confeſſes 
the truth of them, and is in the ſame ſituation in which he would 
have been if his declaration had conſiſted of three counts, and 
he had abandoned two of them on the defendant's juſtifying. 
The defendant in this caſe does not aſk for coſts; his objection | 
is, that the plaintiff is not entitled to have them, 


() Sayer on Coſts, 212. 
ASHHURST'. 


**F wa 


IN THE TWENTY-SEVENTH YEAR OF GEORGE III. 


AzHHuRST, J. The Maſter ſays, it has always been the 
practice to allow the plaintiff the coſts of the pleadings in ſuch 
caſes as the preſent, If the plaintiff had taken iſſues on the 
ſpecial pleas, it would have been different. 

Bui.LER, J. This is not like the caſe of a declaration, con- 
fiſting of ſeveral counts, to ſome of which only there are pleas of 
juſtification. The plaintiff here, perhaps with a view to have 
coſts, has taken in the whole complaint in one count; the de- 
fendant, by his pleas, did not juſtify the whole; and therefore 
the plaintiff was obliged to make a new aſſignment. 
ter ſays he had no doubt in this caſe; and, according to the con- 
ſtant practice, the plaintiff is entitled to all the coſts of the 
pleadings. Rule abfolute _ 


(a) Vide Day v. Hand:, tft. 3 vol. 654. 


* 


Bars Qui Tam againſt Lockwood. 


PO N an application by Baldwin to enter judgment nunc 

pro tunc, it appeared that a judgment had been obtained 
in an original ſuit in this court in Hilary term 25 Geo. 3. be- 
tween theſe parties. In Eaſter term following, an action was 
brought by the plaintiff upon the judgment, to which the de- 
fendant pleaded 2 tiel record. After verdict and judgment for 
the plaintiff a writ of error was brought in the Excheguer Cham- 
ter ; and the defendant obtained a.rule to ſtay proceedings in 
the mean time. In Hilary term 26 Ges. 3. the defendant in error 
died before judgment was affirmed ; and in Trinity term follow- 
ing, his attorney ſigned judgment in the ſecond action. Tha: 
judgment was ſet aſide this term for irregularity, upon which 
the preſent rule was obtained. 

Chambre, againſt the rule, ſaid that no terms were impoſed at 
the time of granting the rule to ſtay proceedings; but it had 
been Crawn up in the common form. That the court would be 
leſs ready to comply with the preſent motion, as it was for the 
purpoſe of fixing the bail. 

Bearcroft and Baldwin, contra, inſiſted that it was a matter 
within the diſcretion of the court, and that there were many 
caſes to warrant it (a). 

ASHHursT, J. The court cannot grant this motion, as it 
was no part of the terms when the proceedings were ſtayed. 


(a) Vide 1 Hugr. 147. 226, | 
BuLLER, 


The Maſ- 
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1787. Butter, J. There is a diſtinction between the caſes where 
— an action is brought upon a judgment of the court of Common 
— Pleas, and where brought upon a judgment of this court. In 
Locx- the firſt caſe the court will not ſtay proceedings pending a writ 
$29” of error, without the defendant's giving judgment in the ſecond 
action. But if it be brought upon a judgment in this court, 
theſe terms make no part of the rule; becauſe in general, actions 
on judgments are vexatious, and the plaintiff might have his 
execution on the firſt judgment. The caſes where judgment 
has been permitted to be entered nung pro tunc have been where 
the delay has proceeded from the act of the court. I think there 
have been ſome caſes where, there having been a frivolous delay, 
the court has interpoſed, and has not ſuffered any advantage to 
be taken of it; but where a party proceeds according to the 
common courſe of law, by bringing a writ of error, there 

the court cannot interfere. 


Rule diſcharged. 


Mendy, Sir RIcHARD HorhAu, Knight, and Another, 
I. againſt The EasT INDIA Company. 


A coverant C OVENANT on a charter- party of affreightment. The 


— declaration, after ſtating ſeveral parts of the charter- party, 


no claim by which it appeared that the plaintiffs had let their ſhip, 
admitted, or The Royal Admiral, to the defendants for a voyage to the Zo? 
—— Indies and back again, ſtated the following covenant on which 
mort ton- the breach was aſſigned: That, notwithſtanding the ſhip was 
— +hom of let to freight but for 903 tons, yet the Company ſhould lade on 


_—_— board as many goods as the ſhip could bring, or was capable of 


made top. taking in with ſafety, paying to the ſaid owners freight for the 


pear on ber. fame, according to the tonnage aforeſaid.” In a former part 


_—_ — be of the charter- party, ſtated in the declaration, is the following 
four tip- covenant; © And to the end the tonnage of the ſaid ſhip, and 


richts to the freight thereby payable, might be the better aſcertained, it 

be inditter- ; : 

ently choſen was thereby covenanted that no claim ſhould be admitted, or 

N allowance made by the defendants, for ſhort tonnage or deficiency 

| acondtien in loading the ſaid ſhip in or for her homeward bound voyage, 
precedent to 


the plan- mnleſs the ſame ſpould be certified by the defendant's preſident, 
tiff's richt 
of recovering for ſhort tonnage; but is a matter of deſence, to be taken advantage of by the 
defendants ; and the not averring the performance is no ground for arreſting the judgment. If 
defendants prevent the performance ot a condition precedent by their neglect and default, it is 
equal to pertormance by plainnifts. | 

5 agents, 
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agents, or chiefs and councils, or ſupercargoes, from whence ſhe 
ſhould receive her laſt diſpatch, which ſaid certificate the ſaid 
preſidents, agents, or chiefs and councils, or ſupercargoes re- 
ſpeQtively, ſhould give to the maſter for the time being, if reaſon- 
ably demanded ; and alſo unleſs ſuch ſhort tonnage be found and 
made to appear on her arrival in the river Thames upon a /; 

to be taken by four ſhipworights, or thers to be indiſterently named 
and choſen by the defendants and the plaintiffs ; but no ſuch ſur- 
dey would be taken or allowance made, in caſe bulk ſhould be 
found to have been broken before demand for ſuch ſhort tonnage 
was made.“ 

The declaration then ſtated, that, although the defendants 
loaded and put on board the ſaid ſhip goods, &c. to the amount 
of 903 tons; and although the ſaid ſhip could have brought, and 
was capable of taking in, with ſafety, goods, &c. to the amount 
of 100 tons more than the 903 tons, and more than were loaden 
and put on board the ſaid ſhip by the defendants, their factors 
or aſſigns, from Bombay to London ; and although the defend- 
ants, their factors and aſſigns, had notice of the premiſes laſt 
aforeſaid before the ſhip ſailed and departed from the Ea Indies 
on her voyage to England, and were then and there required to 
load the ſaid ſhip with the reſidue of the ſaid goods, &c. ſo as to 
complete her loading, and put on board her for the ſaid voyage 
what ſhe could reaſonably and ſafely have carried; and although 
the plaintiffs offered to take in ſuch loading, yet the defendants, 
their factors and aſſigns, abſolutely refuſed fully to load the ſaid 
ſhip, or to put any more goods, &c. on board her; and the ſaid 
ſhip, by means whereof, was obliged to ſail from Bombay to Lon- 


don deficient in her loading to the amount of 100 tons ; neither® 


have the defendants yet paid to the plaintiffs any freight or any 
ſum of money for the ſaid deficiency, buthave refuſed, &c. 


The defendants pleaded, firlt, that the ſhip was not capable of 
taking in more than 903 tons, on which iſſue was taken. And 
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ſecondly, that the allowance claimed for ſhort tonnage and de- 


ficiency in loading the ſhip, was not certified by the Company's 
preſident, agents, &c. 

Replication, that the plaintiffs requeſted the Company's 
preſident, agents, &c. to certify the deficiency, and that they 
wholly refuſed. Rejoinder, taking iſſue on that fact. 

This cauſe was tried at the fittings at Guildhall after laſt term, 
when the jury found a verditt for the plaintiffs on both the 
iſſues. 
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1787. A motion was made in arreſt of judgment this term by Law 
— becauſe the plaintiffs had not averred in their declaration that 
—_ a certificate of ſhort tonnage was obtained from the defendant's 
Th. Ear r ſervants before the ſhip ſailed from India; and becauſe it was 
Fe, mes not averred, that upon her arrival in the river Thames, and before 

bulk was broken, a ſurvey was had, and that ſuch ſhort * 
was found and made to appear. 

Erſkine, Mingay, Baldwin, and Watſon, ſuewed cauſe, In an 
action of covenant it is not neceſſary for the plaintiffa to ſet forth 
more in their declaration than that part on which the breach is 
aſſigned. And if there be any condition or proviſo for the de- 
fendant's benefit, they muſt take advantage of it by pleading. 
1 Lev. 88. The covenant, which was the foundation of the 
preſent rule, conſiſts of two diſtinct parts; and the one which is 
pleaded by the defendants is independent of the other. Now 
nothing is more clear than that it was not neceſſary for the plain- 
tiffs to aver that there had been a ſurvey, becauſe it is a proviſo 
to be taken advantage of by the defendants. They have pleaded 
the firſt, and it was found againſt them; as to that therefore 
there is a juſtification on the record. If the covenant had run, 
that ſhort tonnage ſhould only be recovered, provided there had 
been a ſurvey, the not having had a ſurvey would have been a con- 
dition precedent, and muſt have been averred by the plaintiffs. 
But ſtanding in the form and place which it now does in the 
inſtrument, it is entirely diſtinct from the ſubſequent covenant on 
the part of the defendants to allow for more freight if the ſhip 
would take more. But even fuppoſing that it is neceſſary that 
a ſurvey ſhould have been had, after verdict the Court will pre- 

o ſume that there has been one. For the defendants having re- 
lied in their plea upon the other proviſo, and taken no notice of 
this, they have waved taking advantage of it by their ſilence. 
In Eaſt and Eſingten (a) the plaintiff declared upon a bill of 
exchange ſet out in theſe words, pray pay this my firſt bill if 
exchange, my ſecond and third not being paid: A motion was 
made in arreſt of judgment that there was no averment that 
the ſecend and third were not paid, which, it was contended, 
was a condition precedent. But the court were of opinion, that 
it muſt be intended after verdict, In the preſent caſe there is in 
fact an averment that the ſhip was ſhort loaded, and that the 
defendants had notice of it, ſo that the ſurvey was unneceſſary ; 


(a) 1 Sali. 130. 2 Ld. Raym. 810. S. C. 
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the fact mult therefore be preſumed after verdict, as the defend» 1787. 
ants have not taken iſſue upon it; and there is a verdict for the 
plaintiffs on the whole record. In Yivian v. Shipping (a) the 1 
declaration ſtated, that in conſideration the plaintiff aſſumed to The Easr 
ſtand to the award of J. S. and F. D. and if he failed, to pay * 
the deiendant 40 J., the defendant aſſumed in the ſame manner 
to pay 40/. to the plaintiff if he did not perform; the declara- 
tion then ſtated that the arbitrators awarded that the plaintiff 
ſhould pay the defendant 104. and in conſideration thereof 
that the deſendant ſhould be bound in an obligation of 80/. that 
the plaintiff ſhould enjoy certain copyhold lands, &c. or that he 
would upon requeſt pay him 40/. and then alleged in fact that 
although he had performed the award on his part, and had on ſuch 
a day and place required the defendant to enter into ſuch a bond, 
yet that he had not done it, nor had paid him the 40 J. accord- 
ing to his promiſe. The defendant pleaded no award, which was 
found agaiuſt him. It was moved in acreſt of judgment, that the 
plaintiff had not alleged payment of the 10 J. and the award is 
conditional for the payment thereof, and becauſe it was not 
alleged that he had made /pecial reguęſt for the payment of the 
40 J. in that caſe, though the Court differed as to whether the 
award was conditional, yet they all agreed that though it was a 
condition precedent, yet when the plaintiff fays that he has per- 
formed the award on his fide, it ſhall be intended that he hach 
performed it after verdict found for him, and it is good in ſub- 
ſtance, though not in form. Theſe proviſoes are in the copu- 
lative, and not in the disjunctive; and the ſurvey without the 
certificate would have been of no avail; therefore the defendants 
have ſuperſeded the neceſſity of the former, by depriving the 
plaintiffs of the latter. | 
Bearereft, Rous, and Daw, in ſupport of the rule. In an 
action of covenant, a plaintiff, in order to entitle himſelf to da- 
mages, mult ſtate upon the face of the declaration a clear legal 
demand. And though it is only neceſſary to ſet forth ſuch parts 
of a deed of covenant as are eſſential to ſupport his title, yet if 
he takes upon himſelf to ſtate a proviſo, which would have been 
2 matter of defence for the defendant, he muſt aver performance 
of it. It is apparent on this record that the plaintiſfs are not 
entitled to recover, unleſs they have perſormed two conditions 
which are precedent to their right of action. If therefore they 


(a) Cre. Gar. 384. | 
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1787. be conditions precedent, the plaintiffs ſhould have averred per- 
— formance: but whether precedent or ſubſequent, as the plaintiſſs 
* have undertaken to ſtate theſe conditions in their declaration, they 
The EazT have made it incumbent on themſelves to ſhew that they have 


Id IA 


Conrany, been performed. The true rule with reſpect to covenants pre- 


cedent or ſubſequent, or whether diſtinct or not, is laid down by 
Lord Mansfield, in the caſe of Jones v. Berkley (a), who ſaid © that 
tc the dependance or independance of covenants was to be col. 
tc lected from the evident ſenſe and meaning of the parties; and 
«& however tranſpoſed they might be in the deed, their pre- 
cc cedence muſt depend on the order of time in which the intent 
« of the tranſaction requires their performance,” That both 
theſe are ſtrict conditions precedent to the plaintiff's right of 
recovery, and as the plaintiffs have ſtipulated by their contract 
that they ſhall be performed, that before they can recover they 
muſt ſhew that they have been complied with, (however difficult 


to be performed, ) appears from the caſes of White v. Middleton (b), 
and Davis v. Mure (c). The firſt of thoſe was an action by the 


owner of a ſhip, employed in the government ſervice, againſt the 
commiſſioners of the navy for freight. The plea ſtated a general 
provifo, inſerted in all thoſe charter- parties, that on it's being 
& made appear that there had been a loſs of time or negligence 
« in the owner, a mulct by way of reduction of freight ſhould be 
& impoſed, ſuch as the commiſſioners ſhould adjudge,” &'c. That 
the plaintiff had been guilty of a breach of orders; that it had 
been made appear, and that, by the judgmentof the commiſſioners, 
this mul& had been aſſeſſed. The plaintiff in his replication tra- 
verſed the breach; tothis there was a generaldemurrer. The Court 
thought the proviſo was good, and ſaid there could not be a doubt 
but that the commiſſioners were, by the proviſo, judges of the de- 
linquency as well as of the quantum. 'In that caſe, the queſtion was 
by the charter- party referred to the deciſion of a particular tribunal, 
and if the commiſſioners had impoſed a mulct equal to the freight, 
the plaintiff could not have recovered at all ; ſo here, the plain- 
tiffs are not entitled to recover under this contract entered into 
with the defendants, unleſt a certificate was given by the defend- 
ant's preſidents, &'c. and unleſi a ſurvey was actually made, and 
it did appear that there was ſhort tonnage. The caſe of Davis 
v. Mere was an action to recover the value of a ſhip againſt the 
perſon to whom the was let to freight. The declaration after 

(a) Daugl. 665. (b) Hill. 24 Geo. 3. B. R. 

(s) Davis, otherwiſe Davidſen v. Mure and Others, M. 22 Ces. 3. B. K. 
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reciting (among other things) the following claufe, « and it is 
« further covenanted that if the ſaid ſhip ſhall happen to be 
& burned, ſunk, or taken, during the time ſhe ſhall be in his 
« majeſty's ſervice, and it ſhall appear to 'a court martial that 
« the maſter and fhip's company have made the utmoſt defence they 
were able, the value of her ſhall be paid by the defendants,” 
then ſtated that the ſhip ſailed with proviſions for the uſe of the 
army in America, under convoy of the Mercury, and was ſepara- 
ted and taken; with an averment that the maſter of the ſhip and 
the ſhip's company did make the utmoſt defence they were able, 
and that it would have appeared to a court martial, &c. if the 
defendants had thought proper to have had an inquiry made in 
that reſpect by a court martial. To this the defendants pleaded, 
iſt, That ſhe was not captured: 2dly, That ſhe did not make the 
utmoſt defence: 3dly, That it would not have appeared to a 
court martial, c. And qthly, That it hath not appeared, &c. 
The plaintiff took iffue on the three firſt, which were found for 
him; and demurred generally to the fourth, which was argued. 
The Court at firſt doubted whether the ſhip was to be conſidered 
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in the ſervice of government at the time of her capture: but it 


was agreed on all ſides that ſhips were conſidered in the ſervice 
when they were laden for the king's uſe, and under orders of a 
king's ſhip. The Court directed an inquiry to be made at the 
Admiralty, as to the uſage of holding courts martial on ſuch 
occaſions, when it appeared that there were ſeveral inſtances, in 
| the war before the laſt, of courts martial to enquire of loſſes in 
the merchants ſervice, but none in the laſt war; and it did not 


appear on whoſe requiſitions they were held. After argument by 


the plaintiff's counſel, that the inquiring by a court martial was 
not a condition precedent, the Court, without hearing the other 
fide, were of opinion that the charty-party annexed an expreſs 
condition that it ſhould appear to a court martial, c. and there- 
fore the plaintiff was bound to ſhew that it had appeared, or that 
it aroſe from the fault of the defendants that it had not; and 
judgment was given for the defendant, As it was neceſſary in 
that caſe for the plaintiff to ſhew that it had appeared, rc. to a 
court martial before His right of action veſted; ſo in the preſent 
caſe the production of the certificate, and the fact that ſhort ton- 
nage was found and had appeared upon a ſurvey, were neceſſary 
to give the plaintiffs a right of action. In vain was it argued in 
that caſe that it was not in the plaintiff's power to procure a 
court martial; for the anſwer to ſuch argument was, that if a 

Vor. I. PART II. Vu perſon 
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perſon chooſe to make his debt ariſe on a contingency almoſt 
impoſſible, it is his own fault. Therefore here it is no anſwer to 
the objection againſt the plaintiffs* recovering, ariſing from the 


The EasT want of a certificate and the neglect of having had a ſurvey, that 


INDIA 
Sas parti 


they could not procure a certificate, and that the defendants did 
not appoint their ſhipwrights to ſurvey, becauſe they have ſtipu- 
lated by their contract that a certificate ſhould in fact be given by 
the defendants agents abroad, and that ſhort tonnage ſhould ap- 
pezr upon a ſurvey to be made ac home, before their right of 
action ſhould accrue. It was likewiſe held by the Court in the 
caſe of Pole v. Harrobin (a), that if a party choſe to make a debt 
depend on a condition, however difficult to be performed, he 
muſt take the conſequences, If however the Court ſhould be 
of opinion that a ſufficient excuſe for not complying with the 
former part of this condition, with reſpect to the certificate, ap- 
pears upon the record, becauſc the plaintiffs did every thing they 
could in order to procure it z yet the ſame reaſon does not apply 
to the latter part; for the plaintiffs ſhould have ſhewn that they 


had taken all neceſſary ſteps to have a ſurvey, as by naming two 


ſurveyors on their part; and then if the defendants had not 
named two other ſurveyors, or had prevented the ſurvey being 
made, there might perhaps have been the ſame excuſe for not 
complying with the ſecond part of the condition, But it does 
not 2ppear on the record that the plaintiffs took any ſteps to per- 
form their part of the condition. In the caſe of Eaſt and 
Eſingden, there was no previous act to be done by the 
plaintiff to entitle him to recover; it was not neceſſary to aver 
that the ſecond and third bills had not been paid ; for if nothing 
were ſhewn to the contrary, it was to be taken for granted that 
they were not paid. The objection there was requiring proof of 
a negative. And in fact though the bills were three in number, 
yet the contract was one and the ſame ; ſo that if the defendant 
had ſhewn that he had paid one, the Court muſt have ſeen that 
he had diſcharged the others. But in the preſent caſe it was 
incumbent on the plaintiffs to do ſome act before they were ene 
titled to make a demand; and that diſtinguiſhes it from the caſes 
cited. 

The Court took time to conſider; and now, 

ASHHURST, J. delivered their opinion (after ttating the 
plcadings). 


, | g F de) Z. 22 On. 3. 
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The objections that have been made are, that the certificate 
previous to the ſhip's ſailing from the Eaft Indies, and the ſur- 


yey after her arrival in the Thames, are conditions precedent to the 
plaintiffs right to recover for ſhort tonnage; and being ſuch, and 


performance not being averred, it is a radical defect in the plain- Comranye 


ifs! title, and is not cured by a verdict, but is objectionable in 
arreſt of judgment. And if they were right in their premiſes, 
namely, that theſe are conditions precedent, the concluſious which 
they draw from it would be right. It becomes neceſſary then to 
be conſidered whether theſe are conditions precedent or not? Now 
in order to clear this point, I would firſt premiſe, that there are 
no preciſe technical words required in a deed to make a ſtipula- 
tion a condition precedent, or ſubſequent ; neither doth it depend 
on the circumſtance, whether the clauſe is placed prior or poſte- 
rior in the deed, ſo that it operates as a proviſo or covenant. For 
the ſame words have been conſtrued to operate as either the one 
or the other, according to the nature of the tranſaction. The 
merits therefore of the queſtion muſt depend on the nature of the 
contract, and the acts to be performed by the contracting parties, 
and the ſubſequent facts diſcloſed on the record, which have 
happened in conſequence of this contract. It is unneceſſary to 
ſay whether the clauſe relative to the certificate be a condition 
precedent or not; for granting it to be a condition precedent, 
yet the plaintiffs having tagen all proper ſteps to obtain the 
certificate, and it being rendered impoſſible to be performed by 
the negle and default of the company's agents, which the jury 
have found to be the caſe, it is equal to performance. If it were 
neceſſary to cite any caſe for this, which is evident from com- 
mon ſenſe, it was ſo held in Roll Abridgement, 445. and many 
other books. If ſo, there. was a right of action once fairly veſted 
in the plaintiffs, from the defendants not having fully laden the 
ſhip before ſhe left India, which they were by their covenant 
bound to do. For all that is neceſſary primd facre to found an 
action of covenant upon is, that the covenant ſhould be broken, 
And this right of action, once veſted, was only capable of being 
deveſted by a ſubſequent non-feazance, namely, by not taking 
the proper ſteps to procure a ſurvey after the arrival of the ſhip 
in the river Thames, This therefore being a cir:zumftance, the 
omiſſion of which was to defeat the plaintiffs right of action, 
once veſted, whether called by the name of a proviſo by way of 
defeazance, or a condition ſubſequent, it muſt in its nature be a 

Uu matter 


645 


9 2 
ö 
4 
n o 
4 
1 j 
Ir 
bd 
r'Þ 4 
1787 F 
._ 
1 
— N 1 
$8 
” — ba. * 
5 1 
+ 
44S , 
The 2 "8 
4a 
194 q 
of 2 16-4 
- 
x 

0 = 
.F b4 
154 1 

5 
* 1 
7. R 
= 
1 
* * 7 
= 
bl z 
bs 
3 
_ * 
* 
wo 
+ A 
= 
+. 
* 
7 5. 
= 
"24 — 
— 
ol 
6 '% 
: * * 
* 3. 

of : 4 

* Ws 7 * 
1 
_ 
44 9 my 

q . A | 

3% 

P \ 4 
—__ 
A} 

* 38 

- . vw? 4 „ 
N 5 
1 
* A1 
1 My uo 
Pal 27 
5 1 fy 
1 1 
WS | Pos: 
A. 
= 
1 

þ 

2 Þ 8 4 

(han 
LAT 

> RY P 
5 4 

$% _ 

4 
9 4 

os... 

| * P 
#1 * 
4 3 

7 o 

; *. 
7 1 1 
4 = 
1 +2 
f . 

f 9 "| 

14 
CY 1 
a4 9 f 

We. 
1 : 
x5 
© 

mY 

1 JH 
E. & 
1 1 
* 14 

7 - 

io 

Y - 

d 4 

11 p 

. bt; 
"28 
7 

1 

+ FR if 

= 
14 

8 { 
xy 


* 
| 
| 
N 
N 
. 
2 
| 


646 


1787. 
— 
Hor AAN 


in 
The EasT 
,, Ixvia 


CoMPANY-. 


„ 


CASES m HILARY TERM, &e. 


matter of defence, and ought to be ſhewn by the defendants ; and 
as they have not inſiſted on it, though they have inſiſted on the 
want of a certificate, we muſt, after verdict, take it that the fad 
did not exiſt; and it will follow as a conſequence that there i 
no ground for arreſting the judgment, and that the rule muſt be 


diſcharged, 
| Rule diſcharged, 


The End of Hitary TERM. 
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C AS 'E 
ARGUED and DETERMINED 


IN THE 
Court of KING's BENCH, 
IN 
Eaſter Term, 


In the Twenty-ſeventh Year of the Reign of Gzorce III. 


„ — 


— _ 


In this Term William Cackell, Eſq. of Gray's Inn, was called to 
the degree of Serjeant at Law. The Motto on his Rings was, 

Stat Lege Corona, But in conſequence of a late Regulation 
no Rings were given to the Judges, the Bar, or the Attornies. 


CLis$0LD againſt CLiisSOLD.  Wedveſda 
April 25th. 
, moved to change the venue from Lenden to ede 


Berkſhire in this action, which was for a libel contained > 1 


in a letter written by the defendant in Berkfbire, and directed in a letter, 
into Surry; which ——_ 
The Court refuſed, becauſe the defendant could not make the — — 
uſual affidavit that the cauſe of action aroſe holly (a) in Berk- cannot be - 
ſhire and not elſewhere. — 


county in which it was written (+), becauſe the 22 „ cauſe of action aroſe 


wholly in that county. Rule refuſed. 


(a) Val. 1 Wilſ. 118. Pinkney v. Collins, ante, 571. 
(5) Scur, if ſent into the ſame county. Freeman v. Norris, pot. 3 vl. 306. or, 
if ſent out of Englaad in a letter. Metcalf v. Markbam, poſt. 3 vel. 652. 


; Frid, 
BucKkLEY againſf BUCKLEY. April anth, 


THIS action, which was brought againſt the defendant A tevant 5 


Ry % f. { ti an c- , ; 
upon the 11 Geo. 2. c. 19. . 12. tor teczeting eje 1055 


ment, was tried at the laſt Leicgſter aſſizes before Heath J. when ae him 


notice of an cjectment brought by the mortgagee to enforce an attornment, is not liable to th 
Fenalties of the 11 Geo. 2. c. 29. J 12. for ſecreting ejcctments. 
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1787. the plaintiff was nonſuited. It appeared that in 1785 the pre. 
— — miſs being in mortgage, and the mortgage forfeited, the defend. 
1 ant (who was tenant to the plaintiff) had agreed, in a converſa- 
BvcxLzr. tion which he had with the attorney of the mortgagee, to attorn 

to him from that time ; but the attorney, not thinking the pro. 

miſe ſufficient, delivered to the defendant an ejectment in April 

1785, informing him at the ſame time that it was only for the 

purpoſe of procuring a written attornment, and that it would 
not be proſecuted further; in conſequence of which the defend. 

ant actually attorned to the mortgagee. He gave no notice to 
the landlord, either of the ejectment or of the attornment; for 

- omitting the former of which this action was brought. The 

learned Judge, being of opinion that this caſe did not come 

within the ſtatute, nonſuited the plaintiff; which nonſuit 

Balguy now moved to ſet aſide; contending that the ſecreting 

of this ejectment was productive of ſome of the inconveniencies 
which the act intended to remedy, becauſe by theſe means the 
mortgagor had been prevented applying to this court to ſtay the 
proceedings of the ejectment on paying the principal, intereſt, 
and coſts, 

The Court however were of opinion that this cafe did not 
come within the {tatute ; for that it only extended to caſes where 
ejectments were brought which were inconſiſtent with the land- 
lord's title. They obſerved likewiſe that the ejectment was brought 

; for the purpoſe of compelling the tenant to attorn to the mort- 
$agees which the att expreſsly permitted him to do. 


- ww . - . 


Rule reſuſed, 
7 ä BoRTHWICK againſt CARRUTHERS. 
— e an action ſor goods ſold and delivered, the deſendant 
—.— that pleaded, amongſt other things, infancy. The plaintiff 


eg og N that after the defendant had attained his age of twenty-one 


— 21 years, he ratified and confirmed the ſeveral promiſes and undertakings, 


the promiſe, &&%;, To this the defendant rejoined, that he did not, after he 


and de fend- 

ant rejoin had attained his age of twenty-one years, ratify and confirm the 
— phe. promiſes, Sc. and thereupon iſſue was joined. On the trial 
iff needon- before Buller, J. at the laſt Sittings at Weſtminſter, the plaintiff 
— * proved a promiſe by the defendant, and reſted his caſe there. 


_ — The counſel for the defendant contended that the plaintiff had 
ſhew he not proved the whole of his replication ; for that it was incum- 
age at the I0 bent 
time. ; 
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bent on him to ſhew that the defendant was of age at the time 
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when the promiſe proved was made. But Buller, J. being of 


opinion that the proof of infancy lay on the defendant, within - 


whoſe knowledge the fact was, and who wiſhed to take advantage 


of it, the plaintiff obtained a verdict, 
A motion was made by Gibbs to ſet aſide the verdict and en- 


ter a nonſuit upon the ground that, the plaintiff having alleged 
in his replication that the defendant was of age at the time of 
confirming the promiſe, it became neceſſary for him to prove 
him to be ſo. That it was a material allegation to ſupport the 
plaintiff*s replication ; and if it were neceſſary to allege it, it was 
alſo neceſſary to prove it. 

A$SHHURST, J. This was a fact, which, if true, reſted within 
the knowledge of the defendant, and which it might be impoſ- 
| ſible for the plaintiff to be able to prove. In general ſuch a ſack 
is proved by a copy of the regiſter of the baptiſm, which the 
plaintiff may not know where to find ; and in ſome inſtances, as 
in caſe of a private baptiſm, is not poſſibly within his power; 
therefore the proof of the fact lay upon the defendant, 

BuLLER, J. I do not agree with the general poſition, to the 
extent in which it has been laid down, that the plaintiff is bound 
to prove every thing that he alleges. For in actions on the 


game laws, although it is neceſſary to allege that the defendant - 


was not qualified, yet the plaintiff need only prove the offence, 
and then, if the defendant is really qualified, it is incumbent on 
him to ſhew it. In the preſent caſe, the defence ariſes from a 
perſonal incapacity to contract, which lies only within the de- 
| fendant's knowledge, and which therefore he ought to prove. 
GRosx, J. It was ſufficient in this caſe for the plaintiff to 
prove the promiſe; and it was incumbent on the defendant ta 
prove infancy, if he had meant to take advantage of it; for itis 
to be preſumed that, when a man contracts, he is of proper age 


to contract, until the contrary be ſhewn. 
| Rule refuſed, 


Box TH- 
wick * 


againſt . 


CAR RU. 


THERS, 
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PE The Biſhop of CHI HESTER againſt Hanwan tp 
— and WIBBER. 
Prchibition THIS was a rule to ſhew cauſe why a writ of prohibition 
Bepo —  fhould not iſſue to prohibit the Biſhop of Chichefer from 
— proceeding againſt Mr. Haruard, who was Dean, and Mr. }/:4. 


a right ts ber, one of the canons reſidentiary, of the ſaid church, upon his 
— mandate directing them to admit George Metcalf, clerk, to be a 


retence of Canon reſidentiary of that church. 
— The ſuggeſtion ſtated, that the oſſice of a canon reſidentiary 


rity to the . N 
office of : Was an office of truſt in matters eccleſiaſtical and temporal, and 


canon reſi- endowed with divers tenements, rents, c. 'That previous to 
dentiary of FY 

his church, the year 1574 all the 31 canons of the church were reſiden- 
—— «5. tiaries, when an ordinance was made to reduce the number to 


fice, and the four, beſides the Dean. That the right of election of a canon 
— — reſidentiary was in the Dean and Chapter, who themſelves ad- 


_ — mit, inſtitute, and induct. That the Biſhop is not viſitor as to 


eee : ſuch elections, nor hath any viſitatorial power or juriſdiction over 
, 


the Den the Dean and Chapter in that reſpect, nor hath any right to 
— ang appoint to the vacant place and office of a canon reſidentiary by 
refuſe to ap- lapſe or otherwiſe. That in March 1784 the office of one of the 
honrefiden- canons reſidentiary became vacant by the death of Dr. Hurdis. 
—— That in Auguſt 1784 the Dean and Chapter met o elect a ſuc- 
. ceſſor, when there were two candidates; but, they being equally 
general viſi- divided, no election was made. That in Octeber 1784 another 
— may meeting was held, when they were again equally divided. That 
— the Biſhop by his monition, dated 4th of January 1785, (recit- 
ſuch elec- ing theſe proceedings, and that, by reaſon of ſuch failure in the 
qu.? _ election of a canon reſidentiary, the Chapter was then incom- 
plete, and the ſervice of the church neglected, and that two of 

the prebendaries had appealed to him, complaining of the 
proceedings,) cited the Dean and Chapter to appear before him 

on a particular day, and to ſubmit to his viſitation, to ſhew 

cauſe why they had not filled up the vacancy occaſioned by the 

death of Dr. Hurdis, and why he the Biſhop ſhould not by bis 

power and authority, ordinary and wiſitatorial, fill up ibe ſaid va- 

cancy, by reaſon that the right ff ſo doing had devolved upon him 

for that turn, by default of the Chapter in not filling up the vacancy 

in due time. That by another mandate of the Bithop, dated 

19th of January 1785, (reciting that the Dean and Chapter 

not. 
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. 
not having ſhewn ſufficient cauſe why he ſhould not fill up the ſaid 1789. " 1 
vacancy, he had appointed Mr. Metcalf to be a canon refidentiary ——— 1 
in the room of Dr. Hurdit,) he commanded the Dean and Chapter OS oP o 
to admit Mr. Metcalf into actual reſidence : and that the Biſhop is r 1 
{till endeavouring to compel the defendants to admit Mr. Metcalf, 1 20 1 
notwithſtanding their allegations againſt his right. . 

Erſtine, Piggot, and Jbbetſon, now ſhewed cauſe, and con- & 
tended that the Biſhop had not exceeded that viſitatorial power 1 
which was veſted in him by the common law. 2 Ro. Abr. 229. 9 
letter D. pl. 1. 10 Rep. 28. Dyer 273. Canons, 1603. That this 9 
appeared more ſtrongly by a reference to the antient conſtitution 1 
of the church, which was originally ſerved by all the 31 pre- 
bendaries till the year 1574, when on account of the decreaſe of 
the revenues of the church the number was reduced to four, 
who, on account of their additional labour, had an increaſe of ſalary. 
The Biſhop therefore in this caſe had not taken upon himſelf to 1% 
preſent to a freehold ; for by the original appointment to the 4/6 
office of prebend the freehold was conveyed, and the increaſe 1 
of the ſalary, which the reſidentiaries receive, was paid out of the 0 
general fund of the corporation. It was the peculiar duty of 
the Biſhop to take care that the functions of the church were 
performed. So far therefore from his exceeding his authority 
in the preſent inſtance, he had only diſcharged his duty. At any 
rate this application came too ſoon, no other perſon having hither- it 
to been elected by the Dean and Chapter, 

Bearcreſt, Mingay, Rous, and Steele, who were to have argued 
in ſupport of the rule, were ſtopped by the Court. 

A$SHHURST, J. If the Biſhop had appointed to this office only 
till a proper election had been made by the Dean and Chapter, R 
I ſhould have thought that the matter would have deſerved much . 
greater conſideration than the preſent queſtion. But there is a 1 
great difference between a temporary appointment by the Biſhop, 
and his claiming a right by lapſe to appoint ab/o/utely, I am per- 
fectly clear that he has not ſuch a right as he claims at preſent; 
for it is interrupting the freehold poſſeſſion of the Chapter. This 
is not merely a nominal appointment; but the perſon elected is 
entitled to benefits which he is to receive our of the funds of the 
church. And whatever right the Biſhop, as viſitor, may have 
to enforce a proper performance of the dutiez of the church, he 
cannot go ſurther, and inſiſt on filling up an office for life, like the 
preſent: This is exceeding the limits of the power to which he is 
entitled by his viſitatorial authority, 


— 
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BoLLER, J. As the church of Chicheſter has received the ad- 


is rather unfortunate that they ſhould not have ſettled this queſ. 
tion. Many points have been decided by this court on great de- 
liberation, which may perhaps go the length of determining the 
preſent queſtion. It has been reſolved, firſt, that a mandamyg 
will lie to compel the Dean and Chapter to fill up a vacancy 
among the canons reſidentiary; and on ſuch a mandamus the 
court will compel an election at the peril of thoſe who reſiſt, 
2dly, That the election is in the Dean and Canons. Zdly, That 
the Dean has no caſting voice. 4thly, That the Canons have a 
right to- vote by proxy. 5thly, That there is no lapfe to the 
Biſhop in the caſe of a canonry. It is now ſaid, that the Biſhop 
is not bound to apply to this court for a mandamus : I agree that 
he is not : but if he make ſuch an application, I think we are 
bound to attend to him, and we will grant the writ: and I am not 
clear that a mandamus would not be granted on the application 
of any other perſon, | 

But the queſtion here is, whether the Biſhop can ſupport the 
right on which the monition is founded. If not, the prohibition 
mult be granted. This is not a mere ſpiritual office, but a free- 
hold attended with temporal advantages; the perſons electing to 
it being indeed all eccleſiaſtical perſons. Whether the Biſhop can 
compel them by eccleſiaſtical cenſures to do their duty, and to 
proceed to an election, is not now the queſtion. If it were, I 
ſhould require time to conſider before I ſhould negative ſuch a 
power, We are now to decide, whether the Biſhop can take the 
right of election out of the hands of the Dean and Chapter, and 
admit Mr. Metcalf for that turn abſolutely; I am of opinion that 
he cannot do ſo. 

It is no anſwer to this rule to ſay that this application was 
made too early ; becauſe the Biſhop has exerciſed a right to which 
he has no title, and is now endeavouring to enforce it, Whe- 
ther the Biſhop could or could not have appointed a perſon, un- 
til a proper election was made by the Dean and Chapter, is ano- 
ther queſtion, upon which I give no opinion; but as at preſent 
adviſed, I do not think that he could. At all events this prohi- 
bition muſt go. 

Gnosk, J. It is one queſtion, whether or not the Biſhop has 
any and what viſitatorial power; and another, whether he has 
it to the extent now claimed. But it has not been ſhewn that 


he has this power, This may be compared to a caſe which 
| | frequently 
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frequently happens here, where this court has the power of 
compelling corporations to proceed to elections, which is in the 
nature of a viſitatorial power, but they never aſſumed the power 
of appointing any perſon themſelves, in caſe the corporation did 
not proceed to elect. If the Biſhop had applied for a mandamus, 
this court would immediately have granted it. But he has no 
power to appoint to this office himſelf, inaſmuch as it is a free- 
hold, the right of election to which is in others. As to the other 
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point J have great doubts, whether the Biſhop could make a tem- 


porary appointment; at preſent, I think he could not. 
Rule abſolute. 


The KINO againſt J ACKSON and Another. 


CHAM BRE ſhewed cauſe againſt a rule why an informa- 

tion ſhould not go againſt the defendants, who were juſtices 
of the borough of Kendal in Weſtmoreland, for miſbehaviour 
in their office. The offence with which they were charged 
was the having committed a pauper to priſon “ until he ſhould 
« anſwer,” whom they were examining relative to his ſettle- 
ment, for not anſwering a particular queſtion propounded to him; 
under which commitment he continued in priſon for thirteen 
days; which it was contended by 

Law was ſo manifeſtly illegal, that they muſt have known they 
were exceeding their authority; and therefore, that it muſt be in- 
tended that they acted from corrupt motives. 

But it appearing, on reading the affidavits on both ſides, that 
no corrupt motives were to be imputed to the defendants, the 
rule was diſcharged. And, 

ASHHuRsT, J. ſaid, even ſuppoſing that the Ane have 
not, ſtrictly ſpeaking, acted /egally, we will not grant an informa- 
tion againſt them unleſs they have acted carrupiiy. When magiſ- 
trates act uprightly and honeſtly, even though they miſtake the 
law, no information ought to be granted againſt them. I will not 
now decide whether magiſtrates have or have not a power to 
commit a pauper for refuſing to anſwer proper queſtions put to 
him in the courſe of his examination. They certainly have a 
right to examine a pauper touching his ſettlement ; and yet that 
would only be a ſhadow of a right, unleſs they had likewiſe a 


power of cuforcing that examination, by committing the pauper 
| I 


Friday, 
April 27th. 
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1787. for refuſing to be examined. But without determining that quef. 

tion, and ſuppoſing they have not that power, if theſe defendants 

8 acted without any corrupt motive, this court will not interfere by 

Aan. granting an information, Now no corrupt motive is expreſs] 
ther, charged by the affidavits, and we cannot infer it. 

BULLER, J. The only ground upon which this information 
can be granted (if at all) is on the idea that the juſtices have acted 
corruptly; for, if they have not, however miſtaken they may 
have been in their judgment, this court will not interfere in this 
manner. Now the affidavits on the part of the proſecution only 
charge the defendants with having acted i/legally ; from whence it 
is left to the court to infer corruption ; which cannot be done. 

As to the power of commitment, I do not know how juſtices 
are to act, unleſs they have ſuch a power. This commitment, 
<« until he ſhould anſwer,” I think is right. And though the 
pauper continued in priſon under the commitment for thirteen 
days, that will not make the caſe ſtronger againſt the defendants. 
The party committed for refuſing to be examined 1s to clear him- 
ſelf, and when he will anſwer, he muſt give notice to the magiſ- 
trates, This is like the caſe of a commitment by the com- 
miſſioners of a bankrupt, where the party committed muſt fend 
word when he will ſubmit and anſwer the queſtions. 

GRoss, J. declared himſelf of the ſame opinion. 


Rule diſcharged (a). 
(a) Vide Cartt. 152. 291. 


Seturday, SM 1% C R. 
1 11H againſt CnesTE 


In an action JNDORSEE of a bill of exchange againſt the acceptor. It 
_ appeared at the trial, before Buller, J. at the laſt fittings at 


a bill of en. Weſtminſter, that when the dill was accepted there were ſeveral 


— indorſements on it. But the plaintiff, not being able to prove 


mark the the hand-writing of the firſt indorſer, was nonſuitcd. 


_— the = Lower now moved to ſet aſide this nonſuit on the ground that 
ker, not as theſe indorſements were on the bill at the time of the ac- 


— ceptance, they muſt be taken to have been admitted by the drawec, 


— and he could not afterwards diſpute them; and he cited in ſup - 


bill at the port of this a determination of Lord Mansfeld's in the caſe of 
ume it was Pratragainſt Horuiſon, at the ſittings after Trin. term, 23 G. 3. at 


ed. 
Guildhall, and another caſe in Sayer 223. obſerying that there 
would 
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would be great hardſhip in the caſe of foreign bills of exchange in 1787. 


many inſtances, on account of the difficulty and inconvenience of 
proving the hand- writing of the firſt indorſer, who may be un- 9 
known to the holder. Cue TEA. 
Asnnunsr, J. The law has been otherwiſe ſettled. And if 
it were not ſo, there would be no difference in this reſpect be- 
tween bills payable to order, and thoſe payable to bearer. And 
it would open a door to great fraud. 

BuLLER, J. This point was much conſidered in a late caſe 
before this court, when they were perfectly clear that an indorſee 
of a bill of exchange, in an action againſt the acceptor, was 
obliged to prove the hand-writing of the firſt indorſer. For when 
a bill is preſented for acceptance, the acceptor only looks to the 
hand-writing of the drawer, which he is afterwards precluded 
from diſputing z and it is on that account that an acceptor is 
liable, even though the bill be forged. 

GRrost, J. This matter appears extremely clear; for a bill of 
exchange is no payment to the perſon in whoſe favour it is 
drawn, unleſs it is indorſed by him, 


Rule refuſed (a). 


(a) Vide Tatlect v. Harris, piss. 3 vol. 174; Vere v. Lewis, ib, 132 ; & Miet v. Gib- 
fon, ib. 481 * & 1 H. B.. Rep. C. B. 569. 


CoTTERILL againſt Tor Lx. 22 
N an action of affault and battery, wherein the declaration, There mal 
after ſtating the aſſault, ſtated in the ſame count, that the be —— 
defendant then and there tore, rent, Sc. the clothes of the — in 
plaintiff, the jury found a verdict for the plaintiff with one ſhil- — — 
ling damages; and they alſo. found, upon being aſked by Gre/e —— and 
Juſtice, that the cloaths were torn in conſequence of the beating, plainiiff's 
It was moved by Lane that the maſter might tax the plaintiff — wag 
his coſts; and he ſtated the diſtinction to be this, that where- — the 
ing was 
ever the tearing was laid as 4 conſequence of the beating (a), the in * 
Plaintiff was entitled to no more coſts than damages upon a ver- gs 
dict for leſs than 407: But where, as in this caſe, it was laid as a $% _ 
ſubſtantive allegation (3), the plaintiff was entitled to his full damages. 
coſts upon a general verdict, though he did not recover 40s. 
He admitted that in Clegg and Molineux (c), which was an 
action of treſpaſs for breaking a cloſe, digging turf, tc. and 


faking and carrying away the ſame, the court had determined 


{#) Hanſor v. Adfprad, Bull. N. P. 329. (6) Barnts, 120. 134+ (e) Doug!. 7 50. 
| 6 that 
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1787. that the aſportavit was merely a mode or qualification of the injury 


Ira done to the land, and that it was part of the treſpaſs; but they 
mit, faid, that it was diſtinguiſhable from an aſportavit of perſonal pro- 
3 perty; as, for inſtance, carrying away trees after they were ſevered 
from the freehold. In the preſent caſe, the treſpaſs muſt be con- 
ſidered as a ſubſtantive charge, becauſe it was ſo laid; and the find. 
ing of the jury did not vary the caſe, becauſe they had no right to 
find the fact in a different manner from that in which it was laid; 
and if they had intended to acquit the defendant of that part of 
the charge, they ſhould have found him not guilty as to that part. 

ASHHURsST, J. The rule is, that wherever the tearing of the 
plaintiff's clothes is merely conſequential to the beating, the 

plaintiff is not entitled to more coſts than damages, unleſs the 
jury find to the amount of 40s, damages. Now, here it is ex- 
preſsly found that the tearing was in conſequence of the beating; 
therefore the plaintiff is not entitled to his coſts, 

BuLLER, J. The declaration in this caſe is ſufficient to carry 
the coſts, becauſe the tearing, Oc. is laid as a ſubſtantive fact. 
But the plaintiff muſt recover ſecundum allegata et probata. If 
the jury had found the truth of the allegation, the plaintiff would 
have been entitled to his full coſts: but they have negatived that 
part of the count, becauſe they have found the tearing to have 
been in conſequence of the beating, and the court are bound by 
that finding; though it would have been more correct if they 
had found the defendant not guilty as to that part. 

GRrosx, J. I left it to the jury to conſider whether the tearing 
was in conſequence of the beating, who found that it was. It was 
then left to the defendant's counſel to indorſe the poſtea in ſuch 
a'manner as to exclude the plaintiff from having his colts, 

Rule refuſed, 


Lat GarEN againſs RENNETT. 
. gainſ 
= ak ation ho this action againſt the defendant for negligence as an at- 


_ torney, the declaration ſtated that the plaintiff's inteſ- 


for negli- tate had retained the defendant to proſecute one Jahn Schultze 
Eorney, for 625 J. due on a bond, and that the defendant had promiſed 


attorney, 
in not *1; : 7 ä 
re diligently to proſecute the ſaid ſuit, c. It then ſtated that 
the plaintiff's to judgment, the return of the writ on which the debtor was arreſted being laid to 
be in the 25th year, &c. and the writ itſelf appearing to have been returnable in the 24th year, &c. 
this was held to be a fatal variance ; even though the day of the return was alleged in the declara- 
tion undet a videlicet. | : 

afterwards, 
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afterwards, to wit, on 24th of January 1785, the defendant ſued 1787. 
and proſecuted a bill of Middleſex, returnable on Monday next after 
fifteen days of St. Hilary, and delivered it to the ſheriff, who made —_— . 
his precept, under which Schultze was arreſted, and detained by RxxnetTa 
him, till the ſaid Schultze afterwards and before the return of the 
ſaid precept, to wit, on 31/7 January in the year aforeſaid, was 
in due manner committed to the cuſtody of the marſhal, &'c. That 
though the ſaid defendant, whilſt the ſaid Schultze was in cuſtody, 
Sc. to wit, in Eaſter term in the year aforeſaid, might and ought 
to have obtained and figned a judgment againſt the ſaid Schultze 
for the ſaid debt, yet the defendant well knowing, Ec. did not 
truly and diligently proſecute the ſaid ſuit, Cc. and did not then, 
or at any time whatſoever, obtain or ſign any ſuch judgment 
therein; by reaſon whereof the ſaid Schu⁰tze afterwards, to wit, 
on the 4th of November 1785, was in due manner ſuperſeded and 
diſcharged, the ſaid debt being whally due and unpaid, 
The writ was in fact ſued out on the 24th of January 1785, 
but by a miſtake it was indorſed on the 24h of January 1784. 
At the trial of this cauſe before Buller, J. at the laſt fittings at 
Weftminſter, on the production of the writ, it was objected that 
there was a material variance between the writ and the decla- 
ration, the writ itſelf appearing on the face of it to have been ſued 
out in January 1784, but that was over- ruled: but the learned 
judge, being of opinion that the return of the zurit was material, 
and there being a ſimilar variance in that reſpect, nonſuited the 
plaintiff. 
Gibbs now moved to ſet aſide this nonſuit, contending, that 
as this was an action againſt the defendant for negligence in 
not proſecuting a perſon to judgment, it was equally immaterial 
when the writ was returnable, as when it was ſued out. 'That the 
damage to the plaintiff, which was the giſt of the action, was pre- 
ciſely the ſame, at whatever time it was returnable, Suppoſing 
the defendant had ſued out a void writ, the aCtion would haye lain; 
therefore, if it be immaterial whether the writ be good or not, 
the return of it muſt be equally ſo. At all events, it may be 
rejected as coming under a videlicet. He then cited a caſe of 
Nichols qui tam, v. Bamfylde, at Bedmin Summ. Af. 1784, before 
Hotham, Baron, which was an action of debt on the ſtat. 5 V. & 
c. 20, /. 48. againſt an exciſe officer for ſoliciting a vote at Mitchel 
for the late election. The declaration ſtated the writ and delivery 
to the ſheriff; and that he afterwards, and before the return there- 
of, 
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1787. of, to wit, on the 4th of April, made his precept in writing, 
'The evidence was of a precept dated 1ſt of April. Greſe ob- 
— jected to it as a variance, with which Baron Hotham concurred 
RaxxzTT. and nonſuited the plaintiff. A motion was made the enſuing term 
in the Court of Common Pleas to ſet aſide the nonſuit and grant 
a new trial, which was accordingly granted, that court entertain. 

ing no doubt on the queſtion. 
But in this caſe The Court were all of opinion that, the time 
when the defendant ought to have charged Schultze in execution 
depending on the return of the writ, the return became material, 


and thereſore the variance was fatal. 


2 


Rule refuſed (a). 
(a) Fide prft. 782. 
. ..... uv—L.. 
Ku, HoLLtdaY againſt CAMs BELL and WHITE. 


il 28th. 
MO N this action of trover, which was brought to recover a box 
of money, Heath, J. before whom it was tried at the Iaſt 
aſſizes at Nottingham, nonſuited the plaintiff, on the ground that 
one tenant in common could not maintain an action of trover 
againſt another. The circumſtances were theſe : The plaintiff 
and defendant Camſell were members of a friendly ſociety, which 
was inſtituted for the purpoſe of relieving each other in caſe of 
not main- ſickneſs or other diſability. The fund for this purpoſe was le- 
againſt ano- vied by weekly contributions from each of the members; and the 
cher mm- aggregate ſum was kept in a box which was depoſited in the 


ber and a 
third per- plaintiff's houſe, who was an innkeeper; and a bond was given 


— 5 by him for the ſafe cuſtody of it. Camſell got poſſeſſion of this 
from kim. box, carried it away, and delivered it to the other defendant 
"White, who was not a member of the ſociety. 

Gally moved to ſet aſide this nonſuit, and contended that the 
plaintiff had a /pecia/ property in the box, exeluſive of any right 
which the defendant had in it; for the box with its contents was 
lodged in the plaintiff's hands by the club, and he had given 
ſecurity for the ſafe cuſtody of it. But the defendant had no 
other intereſt than a mere contingency in the event of his ſick- 
neſs, and then only in a certain proportion. No perſon therefore 
had any right as againſt this plaintiff, but the majority of ths 
club, by whom alone he can be releaſed from his obligation. 
Beſides the rule of law, that one tenant in common cannot main- 
tain an action of trover againſt another, does not apply in caſes 


where the poſſeſſion of that other is tortious, And here the defend- 
| ant 
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ant has no right whatever to keep poſſeſſion of the box againſt 1787. 


the conſent of the plaintiff. 3 
ASHHURST, J. The rule of law is undoubtedly true, and oo 
applies to this caſe. All the members of this ſociety have a 2 
AMSELL 


joint property in the box and its contents; they are therefore ar 
tenants in common, and one tenant in common cannot maintain WII YE. 
trover againſt another. 
Bull ER, J. It is here admitted that one of the defendants 
vas a member of this ſociety, and conſequently had a general pro- 
perty in the box; at any rate therefore a ſpecial property cannot 
give a right in this action againſt a general property. The cſ- 
tach only is committed to the plaintiff, the property remains in the 
ſociety. | 
GRoOsE, J. of the ſame opinion. Rule refuſed, 


— — — 


. M, 
Moor and Others againſt W1Ls0N. 41 20 


Fas SUMPSIT againſt a common carrier for not ſafely In an action 


carrying and delivering goods ſent by the plaintiffs. The - — com 


declaration ſtated, that the defendant undertook to carry the mow 7 
goods (e for a certain hire and reward to be paid by the plaintiffs.” — &e 
It was proved at the trial that Clarke, the conſignee, had agreed — — 
with the plaintiffs to pay the carriage of the goods, which the de- the plaintiff 
fendant's counſel contended did not prove the declaration. And 8 


BuLLER J. before whom the cauſe was tried at Guildball, ant under- 


being of that opinion, nonſuited the plaintiffs. yer, &c. in 
Law had obtained a rule on a former day to ſhew cauſe why ge 
the nonſuit ſhould not be ſet aſide on the ground that the allega- tire be paid 
tion, that the hire was to be paid by the plaintiffs, was immaterial; , pt nn 
and that in all caſes of this kind the contract was virtually made that the hire 
between the carrier and the ſender of the goods, That no pri- — by the 
vate agreement between the conſignor and the conſignee could (gn was 
vary the queſtion as between the conſignor and the carrier. That no variance, 
though the conſignor might have parted with the property in the — 
goods, he might maintain an action againſt the carrier. Davis law liable, 
and Jordan v. James, 5 Burr. 2680. Vale v. Bayle, Cowp. 294. 
But at all events, the conſignor might be conſidered as the agent 
of the conſignee for the purpoſe of bringing this action. 
BULLER, J. on this day faid, that on conſidering the queſtion 
he found he had been miſtaken in point of law; for, that what- 
ever might be the contract between the vendor and the vendee, 
the agreement for the carriage was between the carrier and the 
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1787. vendor, the latter of whom was by law liable. And the other 
m——— two judge being of the ſame opinion, the rule was made abſq. 


Ad Gthers lute without farther argument, Rule abſolute (q), 
. (Vu 1 Ath. 248. 

2 Loxbo PELHAM againſt PtCKERSGILL. 

If a perſon, SSUMPSIT for tolls. Plea the general iſſue. 

coll for © . This cauſe was tried at the laſt Summer Aſſizes at Yerk, 


log over an before Buller, J. when the jury found a ſpecial verdiCt, in ſub. 
can ſhew ſtance as follows: 


— u. That the manor of Bure in the county of Vert, in the decla- 


paſſing over ration mentioned, is a manor of the ancient demeſne of the crown 
. 3 England, as by the book of Doomſday, to the jurors aforeſaid 


the taking 


of tollfor produced and ſhewn in evidence, appears. That William the 
— 4 Firſt, heretofore king of England, was ſeiſed of the ſaid manor 


both imme, of Bure, and of the grounds and ſoil thereof, of which the borough 


morial, and 
that the foil of Boroughbrigdge in the within mentioned declaration was part 


— 4 and parcel, in his demeſne as of fee, in right of the crown of 


qe ime of England. That the ſaid manor, and the ground and ſoil thereof, 
ryinthe were and continued to be the inheritance and parcel of the poſ- 


ng atys ſeſſions of the crown of England, and of the duchy of Lancaſter 
vered ſince, reſpectively, from the reign of king William the Firſt until the 
— time of the alienation of the ſaid manor from the duchy in the 


thatthe foil reign of king Charles the Firſt, as hereinafter mentioned. That 
— Dl all and ſingular the kings and queens of this realm, in right of 
„ the ſaid crown of England, and duchy of Lancaſter reſpectively, 
confidera- for the time being, from time whereof the memory of man is 
"1 eee: not to the contrary, have in reſpect of ſuch manor by their re- 
ſuch origi- ſpective bailiffs and farmers for the time being had, taken, and 
* - nf received, and have been uſed, &c. to take, &c. at the bridge of 
— — ＋N the Borough, otherwiſe Borovghbridge, within the ſaid manor, a 
demand. certain reaſonable toll, that is to ſay, a toll of 4d. for every waine 
or waggon loaden, coming, going, or paſſing that way, over the 

ſaid manor, for and in conſideration of ſuch liberty of paſſage 

with ſuch waine or waggon loaden over the ſaid manor. That 

the office of receiving the ſaid tolls within the ſaid manor by 

the reſpective bailiffs and farmers of the ſaid kings and queens 

of this realm for the time being, long before, and at the time of 

the making of the grant and demiſe hereafter mentioned, had 

been, and was, called, known, and diſtinguiſhed by the name - 

0 
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the bailiwick of the borough of Boroughbridge, in the county of 
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Yark. And that the faid bailiwick and the ſaid tolls, long be- 


fore the making of the grant and demiſe hereafter mentioned, had 
been annexed to, and then were parcel of, the poſſeſſions of the 
ancient duchy of Lancaſter. The verdict then ſtated a grant by 
king William the Third, in the year 1697, of the bailiwick and 
the tolls to Sir Robert Howard, and deduced a title to the plain- 
tiff. That by virtue of the premiſes, the plaintiff became, and 
was, and (till is, poſſeſſed of the ſaid bailiwick of the borough of 
Borwghbridge, in the county of York, and the ſaid tolls there, 
and all and ſingular the. rights, members, and appurtenances 
thereunto belonging; and being ſo poſſeſſed thereof, the de- 


Lord Px ie 
HAM 
againft 
CKXIAt. 

Sit. 


fendant afterwards, to wit, on the firſt day of January 1780, and + 


on divers others days and times between that day and the firſt day 
of May 1785, came, went, and paſſed with three waines or wag- 

ons loaden over the ſaid manor, by and at the bridge of the Bo- 
rough, otherwiſe Boroughbridge aforeſaid. That, from time 
whereof the memory of man is not to the contrary, there hath 
been and is a common public king's highway through and over 
the ſaid manor, and over and along the ſaid bridge of Borough- 
ridge, within the ſaid manor, where the defendant paſſed with 
his ſaid waines loaden as aforeſaid, and for which paſſage the ſaid 
tolls are claimed to be due to the ſaid plaintiff, uſed for all the 
king's ſubjects to go, return, paſs, and repaſs, on foot and on 
horſeback, and with their cattle, carts, and carriages, every year, 
at all times of the year. And that, from time whereof the me- 
mory of man is not to the contrary, the inhabitants of the Weſt 
and North Ridings of the county of York have been uſed and ac- 
cuſtomed to repair, maintain, and amend, and ſtill do repair, 
maintain, and amend, and of right ouyht to repair, &c. the ſaid 
bridge of Boroughbridge, when and ſo often as may be neceſſary, 
in certain proportions. That Charles the Firſt, late king of 
England, ſevered the ſaid tolls from the ſaid manor, and reſerved 
ſuch tolls, and alienated the ſaid manor of Bure to ſeveral citizens 
of the city of London, whoſe repreſentatives are now the owners 
thereof. But whether the defendant became liable to pay to the 
plaintiff, as and for the tolls due and payable to the plaintiff for 
the paſſage of ſuch three waines or waggons loaden, the ſum of 
one ſhilling, being four-pence a time for each and every time 
of the defendant's coming, going, and paſſir g, with his ſaid 
waines or waggons loaden over the ſaid manor, the ſaid jurors 


know not, &c, 
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This verdict was argued in laſt 1ſ:chaelmas term, by Cocke! 


— for the plaintiff, and Chambre for the defendant; and again, on 
Lord PET- this day, by Hd for the plaintiff, and Law for the defendant. 


HAM 
. againſt 


Wed for the plaintiff, after obſerving that there were two 


Piexrss- kinds of tolls, namely, toll-traverſe, and toll-thorough, contended 


GILL 


that this was a toll-traverſe ; for it is taken in conſideration of 
paſſing over the ſoil of another. If a perſon has dedicated his 
land to the public ſervice, that is a ſuſſicient conſideration for 
this kind of toll. But a toll-thorough is taken for paſſing over 
an highway, where the owner of the toll claims nothing in the 
ſoil; and that ſort of toll cannot be ſupported, unleſs ſomething 
be done by the owner of the toll, ſuch as repairing the road or 
bridge, &c. In Fitzherbert (a) a definition is given of the two 
kinds of toll; it is there ſaid, that “ toll-traverſe lies in pre- 
cc ſcription, but not toll-thorough, for it is an oppreſſion of the 
« people; 22 Af. 58. It is alſo ſaid, © that toll-traverſe may 
te be by preſcriprion or grant; but toll-thorough cannot be by 
« either grant or preſcription” 20 E. 3. It appears therefore 
from this paſſage, that toll-thorough cannot be ſupported unleſs 
ſome conſideration be ſhewn ; and, when it ſpeaks of toll-tra- 
verſe by preſcription or grant, it means that a perſon may pre- 
ſcribe for taking a toll for paſſing over his land without any other 
conſideration. All tolls may poſſibly have originated from the 
king's grant; and formerly the king might have granted a toll 
to be taken in an ancient highway, provided a conlideration was 
impoſed upon the grantee for the benefit of the public; and that 
is what is underitood by a toll-thorough. In Heddy v. Wheel: 
bouſe (o), where the queſtion was relative to taking a toll in a 
fair, it is ſaid, that“ the king may grant a fair, and that a toll 
s ſhall be paid, though it be a charge on the ſubject, becauſe the 
5 ſubjects have eaſe and benefit by ſuch fairs.” The ſame doc- 
trine is recognized in Smith v. Shepherd (c); where it is ſaid, 
that © the queen may at this day grant ſuch a toll, if ſomething 
« be done for the benefit and eaſe of the people.” If then the 
king for a reaſonable conſideration may grant a toll for paſſing 
over an highway, it follows that he may grant a toll to a ſubject, 
in conſideration of his dedicating his land for the purpoſe of an 
highway. 

It is ſtated on this record, that the highway and the toll are 
coeval, ſo that the granting of the highway was the conſidera- 


(a) F. N. B. $18. n. (3) Cro. Ez. 558, (c) Co. Elix. 710. 
| 14 tion 
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tion of the toll. And thisi s ſurely as good a conſideration as the 
repairing of the highway. If this were not an highway for all 
purpoſes, it could not be contended that this toll could not be 
taken. Then if a perſon, who dedicates his land to the public 
for particular purpoſes, be allowed to make a demand of this na- 
ture, 4 fortiori ſhall he who dedicates his land for all purpoſes, 
inaſmuch as the conſideration is more meritorious. In order to 
ſupport this toll, it is only neceſſary for the plaintiff to ſhew 
ſomething from whence ſome conſideration may be inferred; 
Now, here it is ſtated, that the manor and the ſeil theresf con- 
tinued in the poſſeſſion of the crown of England till the reign 
of Charles the Firſt, when the tolls were firſt ſevered from the 
manor, and that the toll claimed has been immemorially paid 
for and in conſideration of the liberty of paſſing that way over 
the ſaid manor z from whence it may be ſtrongly inferred that 
the grant of the highway was the conſideration of the toll, If 
this were not ſo, toll-traverſe could never exiſt ; becauſe, if the 
road be once given up to the public, there is nothing farther to be 
done by the perſon ſo giving it up. And the inſtant the grant 
of the highway 1s loſt in antiquity, the evidence of the con- 
fideration of the toll would be loſt with it, as there cannot be 
a continuation of ſuch a conſideration, He then cited ſeveral 
authorities to ſhew what had been conſidered as toll-trayerſe, 
and that this was ſuch. It is a good preſcription to have a half. 
penny of every one who goes over his land. Bro. Abr. Pre- 
ſcription, pl. 57. Criſpe v. Belwoed (a) was, where toll was 
claimed for landing goods within the manor of A. in conſider- 
ation of repairing a wharf within the manor, without ſaying 
that they were landed upon the wharf ; which, after conſidering 
the caſes, was allowed to be good. In the caſe of Fames and 
Johnſen (6), a toll was claimed by the lord of the manor of B. as 
appurtenant to the manor, for all beaſts driven over it ; there 
Maynard, Serjeant, argued (inter alia) that a toll-thorough may 
be by preſcription, without any reaſonable cauſe alleged of its 
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Lord PRT 
HAM 
againſt 
Picks 
6111. 


commencement; for having been paid time out of mind, the true 


cauſe of its beginning in the intendment of the law cannot be 
known. And the Court, agreeing with his argument, gave judg- 
ment in favour of the toll. In Smith v. Shepherd (c), the queſ- 
tion was, whether a lord of the manor of Berkley could claim a 
toll by preſcription for the ſheep of ſtrangers raſſing through the 
vill? Pipham, Ch. J. ſaid, “one may have toll-traverſe by pre» 


(a) 3 Lev. 424- (5) 1 Md. 231. (e) Cre, Elia. 710. 


Xx 3 ſcription, | 
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ſcription, and ſo he may have toll-thorough, but it ought to be 
for ſome reaſonable cauſe which muſt be ſhewn. And, becauſe 
no cauſe was alleged by which it might appear to the Court to 
have a lawful commencement, he conceived the plea to be ill. 
Gaudy and Clinch, Juſtices, held the plea to be well enough; for 
being by preſcription, the cauſe thereof cannot by intendment be 
known: but in reſpect it might have a lawful beginning, it is 
well cnough without ſhewing it.” But, for the default in plead. 
ing, judgment was given againſt the toll, Now ſufficient matter 
appears upon this ſpecial verdict, from which the Court may rea- 
ſonably infer that the toll had a legal commencement. In the 
caſe of the Mayor, &c. of Yarmouth againſt Eaton (a), where the 
queſtion was, whether the corporation could claim port duties 
without ſetting forth any conſideration on which the preſcription 
was founded? Lord Mangfeld ſaid, « the making a port is itſelf 
z conſideration, it may never require repair; therefore I do not 
know that it is neceſſary to ſhew repair.” Denniſen, J. ſaid, « it 
is neceſſary to ſhew that the corporation are owners of the ſoil, or 
repair the port; and that it was not like the caſe of toll- thorough.“ 
Wilmot, J. remembered the caſe of the Mayor of Nottingham 
v. Lambert, and obſerved, that though it was ſaid there, 4 that 
the plaintiffs could not have recovered, for want of ſhewing that 
the corporation were lords of the manor, yet it could not alter 
the judgment in that caſe, The crown has a right to create the 
duty, and to grant the duty to another,” Here that which was 
required in that caſe is expreſsly ſhewn ; for it appears to have 


been the ſoil of the crown over which the highway paſſes, The 


caſe (b) which was lately determined relative to this right, was 
different from the preſent ; for it was not there ſtated that the 
crown was owner of the ſoil ; ſo that there appeared to be no 
conſideration for the toll. 

Law, for the defendant, made two queſtions : firſt, Whether 
upon the facts found by this ſpecial verdict, the toll in queſtion 
is a toll. traverſe or a toll-thorough * And, 2dly, If it be a toll- 
tharough, Whether the claim to it can be ſuſtained without ſhew- 
ing an original conſideration for the commencement of it, ſuch 
as the making vr repairing the road in queſtion ? &c, 

As to the firſt, it is ſtated to be a toll of 4d. taken for every 
waine or waggon paſſing that way cver the manor, in conſider- 
ation of ſuch liberty of paſſing: but it is ſurther ſtared, that there 


(s) Here. 140%. (3) Ld, Pelbon v. Haigee, C. B. 
has 
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has been immemorially a common public king's highway through 
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and over the ſaid manor, and over and along the bridge, Sc.; and — 


that the bridge has been immemorially repaired by the inha- 
bitants of the Weſt and North Ridings of Yorkhire ; ſo that the 
exiſtence of a toll-traverſe is expreſsly negatived by the jury, 
A toll-traverſe is expreſsly defined to be « a payment of a ſum 
« of money for paſſing over the private ſoil another (a);” or 
in a way not being an high flreet (b). This is laid down by 
Thorpe, J. (e) who ſaid, “ that toll-traverſe is properly where 
« a man paſſes over another's ſoil in the way not being an high 
« ſtreet.” If this definition be accurate, in order to ſupport this 
claim the owners of the toll muſt have once been owners of the 
ſoil, and at a time too when there was no highway over it; but 
the latter part is expreſsly negatived by the finding “ that the 
te highway is immemorial.“ Ie is laid down in the caſe of 
Smith and Shepherd (d), and recognized in Trueman and Walg- 
ham (e), that the inheritance of every man in the king's high- 
way is prior to all preſcriptions; now the exiſtence of this toll 
muſt neceſſarily be poſterior (/) to the time when the place in 
queſtion had ceaſed to be the private ſoil of another; it conſe- 
quently then began to exiſt at a time when all legal conſidera» 
tion for its exiſtence had become impoſſible, But even if 
the toll and highway began together, that will not anſwer the 
plaintiff's purpoſe ; for it is incumbent on the plaintiff to ſhew, 
that thoſe from whom he claims had the foil before the toll began, 
and that they relinquiſhed it in conſideration of the toll, If the 
argument that the toll may be now prefumed to have had a legal 
commencement, were to prevail, all other exactions, of which 
the commencement is unknown, may be equally ſupported. But 
it has been determined in a variety of caſes that immemorial 
payment is not ſufficient to ſupport a demand by preſcription, if 
it could not have had a legal origin; as in Prideaux and Ward (g). 
Otherwiſe it would be to eſtabliſh that every ancient payment 
carried in itſelf the evidence of its own legality. This cannot be 
conſidered as a toll-traverſe, becauſe that is, ſtrictly ſpeaking, a 
toll for paſſing over the „ci, of another. This is eſtabliſhed by 
thoſe caſes (Y) where it has been determined that toll paid for 
paſſing over the manor of another 3s toll-traverſe z for the manor 


{a) Sid. 454. (b) 2 Rell, Ar. Title Tell, $22. Pro. e. Tit. Tell, pl. 6. 
(c) 22 4. 58. (d) Mu. 574 (e) 2 K i 296. (f) Vide Lovelace's 
caſe, Salk, 203. (gs) 2 Lev. 56. (hb) Prideaux v. Ward, 2 Lev. 96. Criſpe 


and Bellwood, 3 Lev. 424. 3 
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in ſuch caſes is equal to the /oi/, the whole right of the ſoil liar- 
ing at one time been veſted in the lord of the manor. If ſuch x 
toll could commence at any ſubſequent time, it might legally 
commence now; and if all the tenants conſented, it would ill 
be a toll-traverſe, inaſmuch as it would be ratione ſoli. The caſe 
chicfly relied on by the plaintiff is that of James v. Fohnſon, as 
reported in 1 Med. 231, where Serjeant Maynard is made to ſay, 
that there is no difference between a toll-traverſe and a toll. 
thorough; and that a toll-thorough may exiſt without any con- 
ſideration. But that was not the queſtion then before the Court; 
and the cur. accord.” does not relate to that part of his argu- 
ment, but to the laſt propoſition, which was the real point in the 
cauſe, namely, that a thing that lies in grant cannot be claimed by 
a que eſtate directly by itfelf, but it may be claimed as appurte- 
nant to a manor by a que eſtate in the manor. Beſides, that caſe 
is differently reported in 2 Mod. 144. where Scrjeant Maynard 
argued directly the reverſe, and the Court were clearly of opinion, 
dc that if the deſendant had ſaid this was toll for paſſing the 
« highway, he muſt have ſhewn ſome cauſe to entitle himſelf to 
« the taking of it, as by doing ſomething of public advantage.” 
The caſe of Smith v. Shepherd (a) was preciſely ſimilar to the 
preſent; it was a claim of a toll for paſſing over an highway 
for which no conſideration was ſhewn. There Popham, Ch. J. 
was of opinion that a conſideration muſt be ſhewn 3 Gaudy, J. 
doubted ; Fenner, J. delivered no opinion; and Clinch, J. was of 
opinion that it might be preſumed to have had a legal beginning: 
but in another report of this caſe (5), the Court are made to ad- 
judge that the toll could not be ſupported, and a reaſon given is, 
becauſe a perſon's inheritance in the queen's highway is pre- 
« cedent to all preſcriptions.” From a conſideration of all theſe 
caſes it appears that toll-traverſe may be claimed for paſſing over 
the ſoil or manor of another, but not for paſſing over an high- 
Way. 
Secondly, a toll-thorough cannot be claimed without ſhewing 
a conſideration for it. 22 Af. pl. 58. 2 Ro. Abr. Title Toll. 
and 3 Bro. Abr. Title Toll. In Keilway 148. it is ſaid, that 2 
man ſhall not have a toll-thorough for paſſing over an highway, 
becauſe it is common to all. And this is not inconſiſtent with 
another deciſion in the ſame book; for that was the caſe of a 
toll-traverſe, which is not diſputed. What is thrown out by the 
Court in 35 H. 6. p. 29. 13 H. 4. p. 14. and 5 H. 7. p. 10. 
cannot be conſidered as deciſive, becauſe neither of thoſe 
du Alis. tet . Calw. 132. | 
queſtions 
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queſtions called for any deciſion upon this point, It is true that 
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Lord Hale (a) intimates a doubt whether toll-thorough cannot be — 


claimed without a conſideration ; but the reſult of his opinion, 
after conſid-ring the authorities, ſeems to be that it cannot. The 
caſes of The King v. The Corporation of Boſton (b), Haſport v. Wills 
(e), The Corporation of London and Hunt (d), Warrington v. Meſe- 
key (e), The Mayar of Yarmouth v. Eaton (F). Wilkes v. Kirby (g) 
and Trueman v. Walgham and another (S), all eſtabliſh the point, 
that there muſt be a conſideration for toll-thorough. And in- 
deed this queſtion has already received a deciſion by the Court of 
Common Pleas, upon the fame right as the ſubject of this action, 
and between one of the preſent parties (i); though two ſtrong 
additional facts are ſtated on this verdict, which did not appear 
in that caſe, namely, that this is an immemorial highway, and 
that the bridge has been immemorially repaired by the North and 
Weſt Ridings of Teriſbire,; ſtill the Court determined in that 
inſtance againſt the tol!, 

ASHHURST, J. It is properly admitted that toll-thorough can- 
not be ſupported without ſhewing a conſideration ; but toll-tra- 
verſe may; and the reaſon is, that the very circumſtance of paſſing 
over the ſoil of a private perſon, where the public had no right 
before to paſs, imports a conſideration. At the ſame time if this 
were a new caſe, we ſhould enquire into the reaſon of this diſ- 
tinction; becauſe in every caſe which requires a conſideration, it 
ought, from length of uſage, to be preſumed, For the rule with 
regard to preſcriptions is, that every preſcription is good, if by 
any poſſibility it can be tuppoſed to have had a legal commence- 
ment. That is the general rule; and I cannot fee why a good 
conſideration for toll-thorough cannot be preſumed as well as 
for toll-traverſe ; becauſe the giving of the ſoil to the public is 
in itſelf a good conſideration. But in all probability the diſtine- 
tion aroſe from the difficulty in moſt caſes of ſhewing that the 
toll and the ownerſhip of the ſoil were co-eyal, For there are 
very few caſes where it could poſſibly be ſhewn that the ſoil over 
which an ancient road paſſes was the ſoil of a private perſon, 
But in the preſent caſe it is ſhewn, and that diſtinguiſhes it from 
all the former determinations. It is unneceffary to go through 
all the caſes upon this ſubject; becauſe though toll-thorough can- 


(a) F. N. B. 518. n. (3) Sir . J. 162. (e) 1 Med. g7. $4. 464. 
1 Vent. 71. (4) 3 Lev. 47. (e) 4 Med. 319. (F) 3 Burr. 1402. 


(eg) 2 Lutw. 1519. (% 2 Wilſ. 298, (i) Ld. Pham v. Heigne, C. B. 
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not be claimed without a conſideration, yet the anſwer to it in 
the preſent caſe is, that it is expreſsly found that before the time 
of legal memory the property of the ſoil was in the crown, For 
it is ſtated as the firſt fact here, that William the Conqueror was 
ſeiſed of the manor of Bure and the ground and ſoil thereof, and 
that it continued in the crown till the reign of Charles I. by 
whom the tolls were ſevered from the manor. Why then is 
this not as good a conſideration as the repairing of a bridge, or 
the walls of a town, or any other meritorious ſervice, which are 
at this day acknowledged in law to be a good conſideration for 
claiming a toll-thorough ? Therefore, in the preſent caſe toll- 
thorough and toll-traverſe are the fame thing. The only reaſon 
why a diſtinction is in general taken between them is, becauſe 
in the former it cannot be ſhewn that the road was originally the 
ſoil of a private perſon. Where there was an ancient highway, 
the king could not grant a toll-thorough unleſs ſomething were 
to be performed for the benefit of the public by the grantee, ſuch 
as repairing the road, or the like. But that was not neceſſary 
here, for this toll was originally claimed by the crown itſelf, 
and therefore it could not commence by a grant to itſelf. 
The toll muſt be now preſumed to be co-eval with the right of 
paſſage, The crown had a right to ſay to the public, that they 
ſhould not uſe this ground for the purpoſes of an highway without 
paying a toll for it, That toll has been paid ever fince, and there- 
fore a good conſideration may be ſuppoſed. The cafe here ſtated 
is extremely different from that on which the Court of Common 


| Pleas gave their opinion; ſo that this deciſion will not impeach 


the judgment given by that Court on the cafe before them ; for 
if the ſame facts which appear on this record had been there 
ſtated to them, they would perhaps have made a different deter- 
mination. 

BuLLER, J. The firſt queſtion to be conſidered is, what are 
the material facts on which our opinion is to be given, The 
facts are diſcloſed at large by the ſpecial verdict, but in ſub- 
ſtance are only theſe; that the ſubjects of this country have 
immemorially had a right of paſſing over the way in queſtion, 
paying a toll of 4 d. for every waggon to the owner of the ſoil. 
Conſidering the caſe in that light, the queſtion is, whether on 
this finding the Court can ſay that the ſubjects have a general 


and unqualified right of way; if they do, it will be directly 


contrary to the finding- of the jur /; for they have found that 


19 there 
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there is no right of way but on paying the toll, I agree that 
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where the ſubjects have a right of way it is not in the power of 
the crownto throwacharge upon them without ſome confideration, Ler- 


The ground on which that doctrine is founded is that there muſt 

be a quid pro qua. If the ſubjects ever had a right of way without 

paying a toll, there is no guid pro quo. But in order to apply that 

argument, a caſe muſt be ſhewn that the ſubjects had a right of 
. paſſage before the granting of the ſoil, which is contrary to this 

caſe. It has been argued by the defendant's counſel that it is in. 
cumbent on the plaintiff to ſhew that he was in poſſeſſion of the 

ſoil over which the road paſſes before the toll exiſted ; but I think 

that the defendant muſt ſhew that the ſubjects had a right of way 

prior to the claim of the toll. But on this verdict they are ſtated 

to be co-eval; therefore the ſubjeQs never had a right of paſſage 

without paying this toll. Then does this toll appear on the ver- 
dict to be illegal and void? The conſideration ſtated is, that the 
toll was always payable to the owner of the ſoil. The next point 
to be conſidered is whether this is toll-traverſe or toll-thorough, 
The caſes moſt applicable to this ſubject are, 5 Hen. 7. fo. 10. a. 
Keilw. 152, Smith v. Shepherd (a), and Truman v. Walgham (6). 
In the firſt of theſe, Fairfax, J. faid, © it is a good preſcription 
te for any one to take a penny of every perſon for paſſing over 
« his land; and this is toll-trayerſe; it is good, becauſe each has a 
&« quid pro quo, and fo of toll-thorough, where a man pays toll in 
«a vill.“ The comment made by the defendant's counſel upon 
this paſſage is, © % of toll-thorough, where there 1s a conſideration.” 
But what is the conſideration ?—* 8,” muſt refer to what goes 
before, and no other conſideration is ſhewn but that of paſſing over 
the land of another. This may have been one of the cafes which 
occaſioned Serjeant Maynard to ſay that the caſes were confound- 
ed (c). But that authority, as far as it goes, ſpeaks of the conſider- 
ation being good, if it be for paſſing over the lands of another ; 
that is the caſe here. Next as to the caſe in Keilauaꝝ (d); there 
the claim, which was of a toll for paſſing over the demeſnes of the 
manor, was eſtabliſhed ; there was no other conſideration. And 
whether it were claimed as appendant to the manor, or as an eaſe- 
ment, is immaterial to this caſe, for this preſcription was allowed. 
That caſe, in my opinion, applies ſtrongly to the prefent. Then, 
as to the caſe of Smith v. Shepherd, Mo. 574, which is likewiſe re- 
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1787. ported in Cre. Elia. 710; there toll was claimed for ſheep paſſing 


through a vill: but it was not ſtated that the party claiming it was 
_ * ſeiſed of the ſoil. The Court in that caſe ſaid, © that the inherit. 
Fa neat * ance of every man in the king's highway is prior to all preſcrip. 
eitt, © tions.” That goes decidedly on the ground that the party was not 
entitled to the ſoil; and that the ſubjects had a right of paſſing 
over the road before the toll was claimed ; otherwiſe the word 
s inheritance” is not capable of being explained. To create a toll, 
therefore, in ſuch a caſe, would be to deprive the ſubjects of their 
right: but if the right did not exiſt, the ſubjects could not be de. 
prived of it, And when the caſe proceeds to ſtate that if the party 
ſhew a conſideration, * as repairing a road or a bridge;” thoſe in- 
ſtances are only put by way of examples, and do not exclude any 
other conſideration. If what was ſaid by the Court there, „that 
« toll-traverſe may be preſcribed for, becauſe it is for paſſing over a 
tc man's freehold,” was ſaid with a reference to the caſe then before 
the Court, it is a ſtrong confirmation of the other authorities. For 
it ſhews that though a toll cannot be claimed for paſſing through 
a vill, yet if it be for paſſing over a man's own ſoil, it is a good 
conſideration. It ſeems to me from the paſſage in 1 Mad. 10g. 
that the Court merely referred to caſes where the party was not 
in poſſeſſion of the ſoil over which the highway paſſed before 
it became an highway; for one of the cafes there put by Lord 
Hale was that of a toll upon thè ſea ; ſo that it is plain, that he 
meant to put caſes where the toll was claimed in places where 
the ſubjects had before a right of paſſage. The laſt caſe was that 
of Truman v. Walgham ; there Lord Camden made a diſtinction 
between a toll claimed for paſſing over the ſcil of the party or 
not. He ſaid, „the defendant would have us believe it is for 
« paſſing through his own manor or land;” which ſhews, that if 
it had been for paſſing over his own manor or land, the Court 
would have held it a good conſideration. Theſe caſes apply very 
ſtrongly to ſhew that this is a toll-traverſe, in which it is admit- 
ted that no conſideration need be ſhewn, The 22 4. pl. 58. 
has been much relied on: but in that caſe, nothing was ſaid 
with reſpect to the ſoil. And it is clear, that the Court went on 
the idea that the party claiming the toll had no intereſt in the 
ſoil, and that there was a general right of paſſage before the 
toll was claimed. For the complaint was that the toll was out- 
rageous; and it was only claimed as a toll-thorough. Thorpe, J. 
there ſaid that toll-thorough was an oppreſſion on the people, 
and 
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and that it was againſt common right: but toll-traverſe was 1987. 
where a man paſſes over the ſoil of another in a way, not being | 
an high ſtreet. From that caſe it is manifeſt that Thorpe was LENTILS 
ſpeaking of an highway of which the public had poſſeſſion be- again 
fore the toll was granted; if ſo, the crown could not charge the C. 
public with the burthen. The note in F. N. B. 518. u.“ ſhews 
that this muſt be the meaniug of the old cafes. But that is not 
the preſent caſe; for originally the public had not this right of = 
way. And if there were a contract between the crown and the 5 
public, that the latter ſhould have the uſe of the road on paying . 
the toll, the reſervation is a ſufficient conſideration, Here the 1 
jury have expreſsly found that the toll was paid in reſpect of the 
ſoil; which I think a ſufficient conſideration. | 
GRosk, J. The only caſe which induced me to entertain a 
doubt from the beginning was that in 22 Af pl. 58. But 
that has been fully explained by my brother Buller, Then is 
this a toll-traverſe ? I think it is. It appears that the uſe of 
the road has been immemorial, and that the payment of the 
toll has likewiſe been immemorial ; from whence it was con- 
tended by the defendant that the road has been uſed as long as 
the toll has been claimed. But I intend, what may fairly be in- 
tended, that the commencement of the toll was legal, and that 
the payment was made in conſideration of the uſe of the ſoil. 
They both began at the ſame time. If the toll were given for 
the uſe of the ſoil, it was a ſufficient conſideration. As this 
queſtion, and all the caſes cited, have been ſo fully gone into 
by the reſt of the Court, it is unneceſſary to repeat the ſame ob- 
ſervations : but I agree entirely with every part of the judg- 
ment delivered by the Court. 
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CTION of covenant. The declaration ſtated that the It a leſſor 
defendant, by an indenture dated 24th, May 1771, — en- 
granted to the plaintiff in fee a certain meſſuage, &c. with the ay 
appurtenances in Oſweſtry, Salop ; and alſo all other the meſ- lawful let, 
ſuages, &c. of the defendant in Qſugſtry, te gether with all and d f gt. 
ſelf, his 
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heirs and aſſigns ; the declaration for a breach of the covenant need not expreſsly allege that he 
entered claiming title, if the diſturbance coniplained of be ſuch as clearly appears to be an aſſertion 
pf right, ſin;ular 
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1787. ſingular out-houſes, commons, profits, privileges, commodities, 


emoluments, advantages, hereditaments, and appurtenances, hat- 


ſoever, to the ſaid premiſes belonging, &c ; and all the eſtate, 


Toxx1zs. &c. That the defendant, by that indenture covenanted (inter alia) 


with the plaintiff, « that the plaintiff, his heirs and aſſigns, ſhould 
« or might, from time to time, and at all times thereafter, for 
ec ever peaceably and quietly have, hold, uſe, occupy, poſſeſs, and 
« enjoy, all and ſingular the ſaid premiſes thereby granted, with 
« their appurtenances, without the lawful let, ſuit, entry, eviction, 
cc or interruption of the defendant, his heirs, executors, admini- 
« ſtrators, or aſſigns, or any other perſon or perſons, claiming by, 
& from, or under him, them, or any of them, or his, or their, or 
ic any of their anceſtors.” The breach ſtated was, that the plain. 
tiff had not from time to time, and at all times after the making 
of the ſaid indenture, hitherto peaceably and quietly had, held, 
uſed, occupied, poſſeſſed, and enjoyed, all and ſingular the ſaid 
premiſes, with their appurtenances, without any let, ſuit, entry, 
eviction, interruption, or diſturbance, of the defendant; but that, 
on the 1ſt of Fuly 1783, and from time to time from thence un- 
til the exhibiting of the plaintiff's bill on divers days and times 
during that time, when divine ſervice was celebrated in the pariſh 
church of Ofweftry, the defendant diſturbed and hindered the 
plaintiff in the uſe and enjoyment of two pews in the faid pariſh 
church, belonging and appertaining to the firſt mentioned meſ- 
ſuage, inthe ſaid premiſes ; that is to ſay, the defendant at ſome of 
thoſe times fat in the ſaid pews, and at other of thoſe times put 
and cauſed to be put into the ſame divers other perſons to fit in 
the ſaid pews, without the leave and againſt the will of the 
plaintiff; and at other of thoſe times locked up the ſaid pews and 
kept the ſame ſo locked up, without the licence or conſent, and 
againſt the will, of the plaintiff, and hindered the plaintiff and 
his tenants of the ſaid meſſuage, and his and their families, from 
fitting in the ſaid pews, whereby the plaintiff could not enjoy 
the uſe and beneſit of the ſaid pews for himſelf, his tenants, &c. 
To this declaration there was a general demurrer. | 

Bower, in ſupport of the demurrer, fubmitted, that though 
the injury complained of might be the ſubje& of an action 
of treſpaſt, it could not be the foundation of this action. 
The covenant, on the part of the grantor, is to indemnify 
the grantee againſt all /azyf#/ diſturbance; but the breach 
f aſſigned 
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aſſigned is an wnlawful treſpaſs of the grantor himſelf; now 1787. 
this covenant does not extend to the tortious acts of the grantor, ———— 
Vaugh. 123. 5 Vin. Abr. 156. pl. 7. It ſuch an act as this po 
ſhould be held ſuſficient to ſubject the grantor to an action of Towxuzs, 
covenant, every time he happened to come upon the premiſes 
by accident, as in hunting, it might be conſtrued a breach of 
his covenant. Here the defendant claimed no right in the pew, 
therefore the act done does not fall within the ſenſe of the 
covenant. 
Weed, contra. It is only neceſſary to ſhew that the diſturbance 
was a lawful one, if the action be brought againſt the grantor for 
a breach of the covenant by the af of a ftranger, becauſe the | 
ſtranger's title is known to the grantee as well as the grantor ; 1 
but where the breach complained of, is the act of the covenantor 1 
himſelf, it is not neceſſary to ſet forth his title, which may reſt 1 
merely within his own knowledge ; and againſt him any inter- jt 
ruption is ſufficient to ſupport this action. 2 Show. 425. 0 
And it would be very ſtrange if the covenantor could excuſe 'K 
himſelf by alleging that he had been guilty of a wrongful act of 11 
treſpaſs. 5 | | 
Bower in reply. It appears from the caſe in Shower that there 
was at leaſt a claim of title on the part of the covenantor, which 
diſtinguiſhes it from this. 96 
ASHHURST, J. The caſe cited ſeems to me to be a ſtrong | bi 
authority, and applicable to the preſent. I ſhould not indeed 
be inclined to admit that, in the caſe put by the defendant's 
counſel of the covenantor's coming accidentally upon the pre- 
miſes in hunting, he would be liable to an action upon his co- . 
yenant : but that is not the preſent caſez and the anſwer there 44 
would be, that it would not be done under an aſſumption of 1 
right. But here the act itſelf aſſerts a title; ſor the defendant | 
locked up the pew, which is as ſtrong an aſſertion of right as 
can well be imagined. It is not neceſſary in this kind of action 
that the party, againſt whom it is brought, ſhould have a title : 
it is ſuſhcient if he does the act under a claim of one. 


Per Curiam, ä Judgment for the plaintiff. 
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1787. 
Uxwin againſt WOLSELEY. 


Tueſday, 


May iſt. CTION of covenant on a charter-party. The declaration 
In covenant 
. ſtated the charter-party, made 23d of November 1781, 


— Ev at St. Helena, between the defendant, by the name and addition 
was agreed of captain Wolſeley, commander of his majeſty's ſhip Magnanime, 
= "96." I and ſenior oſſicer of his majelty's ſhips and veſſels at St. Helena, 


— — (there being no commiſſary for priſoners there,) en account of his 
rid was . "IT" g 

— captor, 77aje/ty, of the one part, and the plaintiff, by the name and de— 
a7 fans fon- ſcription of G. Unwin, one of the agents of his majeſty's ſhip 
demnatin Hannibal, of the other part, ſealed, Cc; wherein it was agreed 


A the between the plaintiff and the defendant reſpeCting the taking the 


ſentence prize ſhip Le Seviere to be employed as a cartel to carry French 
muſt be tak= * . 

en to mean Priſoners to Europe, that as ſoon as ſentence of condemnation ſhould 
K a have paſſed upon her, ſhe ſhould proceed with the French pri- 
the party ſoners taken by the Hannibal to the firſt port in France. That 
ary — 2 the defendant, on account of the king, ſhould put on board a com- 
_ — miſſion officer, to have charge and command of her, and a mid- 
— "aj ſhipman to aſſiſt him, Sc. That the defendant, on account of the 
— — Ling, further conſented and agreed, that, if any accident ſhould 


ing compe- happen to the ſaid cartel, either by fire, being ſtranded, or loſt by 
tent juriſ- any other unavoidable accident, whilſt employed on that ſervice, 
ſervant of government ſhould be anſwerable for the ſum of 1500/7. for 
— the ſole uſe and benefit of the captors. That the plaintiff, as part 
22 agent, and on behalf and account of the captors, did alſo conſent 
government and agree that he would leave the paſſage of thoſe priſoners, if the 
benalhy an. Cartel arrived ſafe, to be ſettled by the principal officers and com- 
ſwerab.e. miſſioners of his majeſty's navy, as they in juſtice to the captors 
ſhould think meet; and at ſuch rate as had been uſual in ſi milar 
caſes. That the plaintiff further conſented and agreed, that if 
any proviſions ſhould remain at the end of the ſervice, reſtitution 
ſhould be made to government for the ſame, and that the value 
ſhould he deduCted out of ſuch bills as might be granted for that 
veſſes ſervice, The declaration then ſtated that, before the 
making of the ſaid charty-party, the ſaid ſhip Le Seviere and 
cargo had been ſeized and taken as prize of war by his majeſty's 
ſhip Hannibal, and had been brought into St. Helena, That 
before the making of the ſaid charter-party a certain ſuit or 
proceeding had been inſtituted in St. Helena, on behalf of the 
captors of the ſaid ſhip, before certain commiſſioners appointed 
according to the royal charters under the great ſeal, confirmed 


by 


IN THE TWENTY-SEVENTH Year or GEORGE III. 


by ſeveral acts of parliament, for the purpoſe of diſtributing juſ- 
tice in all maritime caſes whatſoever concerning any ſhips which 
might be brought, or perſons who might come, within the juriſ- 
diction of the powers delegated for the government of the iſland 
of St. Helena, for the purpoſe of obtaining the ſentence of con- 
demnation of the ſaid commiſſioners upon the ſaid ſhip z which 
faid ſuit 4was depending at the time of making the ſaid charter-party, 
That after the making of the ſaid charter-party, to wit, on the 
th day of December 1781, c. ſentence of condemnation was 
paſſed in the ſaid ſuit upon the ſaid ſhip, by the ſaid commillioners, 
whereof the defendant afterwards had notice ; with an averment 
that the ſaid ſentence of condemnation was the ſame as that men- 
tioned and referred to by the charter-party. The declaration then 
ſtated that the ſaid ſhip had performed the ſaid ſervice by carrying 
the priſoners to port L'Orient; and that the ſhip was employed 
in that ſervice three months and fourteen days; but that the de- 
ſendant had not paid the freight, Wc. 

To this declaration the defendant demurred ſpecially, and 
ſucwed the following cauſes; that it did not appear that the ſaid 
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ſhip called Le Seviere, in the ſaid declaration mentioned, before 


or at the time of the making of the ſaid charter- party, or at any 
time afterwards during the ſaid employ, ever had been or was le- 
gally and in due form of law condemned, or finally adjudged law- 
ful prize to his majeſty, in any of his majeſty's courts of admiralty 
in Great Britain, or in his majeſty's plantations in America, or 
elſewhere, or in any other court having competent juriſdiction to 
condemn or finally adjudge the ſaid ſhip lawful prize to his ma- 
jeſty; and alſo for that it did not appear how or by what lawful 
means the ſaid ſhip had become or was the property of the plain- 
tiff or the captors thereof, or that the plaintiff had the ſole or any 
proportionable intereſt or property in the ſald ſhip; but on the con- 
trary, the ſaid ſhip, for any thing appearing or alleged in the ſaid 
declaration, ſtill remained the property of the king ; and alſo, 
for that it did not appear that the ſaid plaintiff had any right or 
cauſe of action whatſoever againſt the defendant z and alſo, for 
that it did not appear that the ſaid commiſſioners, before whom 
the ſaid ſuit for the purpoſe of obtaining the ſentence of con- 
demnation upon the ſaid ſhip is ſuppoſed to have been depending, 
at the time of the making of the charter-party had any lawful or 


competent juriſdiction, power, or authority, to condemn or finally 
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adjudge the ſaid ſhip lawful prize to his majeſty, according tothe 
form of the ſtatute in ſuch caſe made and provided, &c. 
Baldwin, in ſupport of the demurrer, contended that the ac- 


Wert- tion was not maintainable; firſt, becauſe it did not appear by the 


LEY, 


declaration that the captors had any legal right to the ſhip, but 
that at the time of the voyage it remained the property of the 
king. Secondly, That the action could not be ſupported againſt 
this defendant. | 

As to the firſt, All prizes taken by the king's ſhips are at the 
time of the capture the property of the king. By the 19 Ges. 3. 


ch. 67. the king is impowered by his proclamation to diſtribute 


the prizes after condemnation in what proportion he pleaſes; and 
the ſhips are to be conſidered as the property of the captors aftcr 
condemnation by the court of admiralty ; till condemnation 


therefore it remains the property of the king. When the ſhip 


in queſtion was taken, it was incumbent on the captors to ſend 


her to England, or to ſome court having a competent juriſdiction, 
in order to give them the property by condemnation. It is true 


that the declaration avers that at the time of making the charter- 
party a ſuit was inſlituted at St. Helena for the purpoſe of con- 


demning this ſhip. But the commiſſioners, before whom the 
ſuit was depending, had no right to condemn her; for there was 


no court of admiralty at St. Helena. "Thoſe perſons had no 
authority to determine queſtions of prize, but have only ſpecial 


and limited powers delegated to them for particular purpoſes by 


the Eaft India company's charters. 

Secondly, The defendant was not perſonally liable to pay this 
ſum; for the contract was entered into by him on account of 
government, The charter-party expreſsly ſays that the defendant 
only treated on account of his majeſty ; and therefore this is a 
{tronger caſe than that of Macbeath v. Haldimand (a), where the 
contract was made by the defendant as the agent of government, 
and he was not held perſonally liable. And whether the contract 
be by deed or not is perfectly immaterial, the nature of the con- 
tract and of the agent's liability being ſtill the ſame, 

Mood for the plaintiff. Firſt, It muſt be taken upon this re- 
cord, that the commiſſioners condemning had a competent jurif- 
dition, unleſs the contrary be ſhewn by thoſe who diſpute it. 
If the defendant had intended to controvert their authority, he 
ſhould have pleaded it. But, by demurring, he has admitted the 


(e) Ante 172. 
2 legality 
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legality of the ſentence. At any rate, however, the right of poſ- 
ſeſſion became veſted in the captors from the moment of the cap- 
ture; and a poſſeſſion is prima facie ſufficient to entitle the plaintiff 
to recover on this declaration. The defendant, who has had the 
uſe of the ſhip under the plaintiff, cannot now be permitted to diſ- 
pute the plaintiff's right, any more than a tenant who holds under 
his landlord. Even if there were any ground for the objection, 
the plaintiff is eſtopped by his deed from making it, becauſe by 
that he has referred to the ſentence. The contract was expreſsly 
made with a reference to that proceeding; the ſuit was the baſis of 
their contract. As to theſe parties therefore, and to this purpoſe, 
it is immaterial whether the commiſſioners had any right to con- 
demn or not. It makes no difference here, whether the ſentence 
was ſtrictly legal or not; for it was only to fix the time when the 
contract was to take effect; it being agreed, that the contract 
ſhould commence as /oon as the ſentence had paſſed, 

Secondly, As the defendant has entered into this contract, and 
bound himſelf under ſeal, he is perſonally reſponſible. Although 
he entered into the contract for government, yet he mult be taken 
to be perſonally anſwerable, unleſs there be ſome exception as to 
his liability. For it would have been uſeleſs to have bound him- 
ſelf by this deed, if he himſelf were not to be anſwerable, ſince 
it could not affect any other perſon. This therefore diſtinguiſhes 
it from the caſe of Macbeulh v. Haldimand ; for there the con- 
tract was not under ſeal, and the intention of the contracting 
parties was explained by other evidence. But this is a preciſe and 
ſpecific contract under ſeal, by which the defendant is perſonally 
bound. 

Baldwin in reply. The defendant is not eſtopped by the char- 
der- party from excepting to the legality of the ſentence. It refers 
only to the time when a ſentence of condemnation ſhall be had; 
for it ſays, © as /con as condemnation ſhall be paſſed.” So that 
it does not admit the condemnation. It is ſaid that the defendant 
might have pleaded that the commiſſioners who condemned had 
not a competent juriſdiction; but the objeCtion is that, as the 
plaintiff's demand ariſes on the condemnation, it was incumbent 
on him to ſhew that the ſhip had been condemned by a court 
having a competent juriſdiction, in order to entitle himſelf to re- 
cover. As to the ſecond point; it appears to be a contract made 
on the part of government throughout, and that the defendant 
was not to be rerſonally liable. 

Yy 2 ARFURST, 
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ASHHURST, J. As to the firſt objection, it appears to be more 
doubtful than the ſecond, though I ſhould be inclined to decide 
in fayour of the defendant, even on the firſt objection. The 
words are, © as ſoon as a ſentence of condemnation ſhould have 
paſſed.” That muſt be taken to mean a /egal condemnation, 
And though it is afterwards ſtated in the declaration that the 
ſentence of condemnation which was paſſed was that referred to 
by the charter- party; yet that, being a matter of law, cannot be 
ſupplied by any averment that it referred to the ſentence of con- 
demnation at St. Helena, If there could be no legal condemna- 
tion except by the court of admiralty, it muſt be taken that the 
parties meant that. And as this ſentence of condemnation was 
paſſed by a court out of the ordinary courſe of law, and not autho- 
riſed by any public act of parliament, the plaintiff ſhould have 
ſhewn that it was made by a court having competent juriſdic- 
tion. We do not know that the commiſſioners at St. Helena 
have a proper legal authority to proceed in rem, and condemn 
any ſhip carried into that port. A legal condemnation was a 
condition precedent, which ought to have been made out by the 
party claiming the benefit of it. However, it is not neceſſary to 
decide upon this part of the cafe, becauſe 1 am clearly of opinion, 
on the ſecond objection, that the action is not maintainavle. It 
would be extremely dangerous to hold that governors and com- 
manders in chief ſhould make themſelves per/onally liable by 
contracts which they enter into on the part of government. It 
would be detrimental to the king's ſervice, for no private perſon 
would accept of any command upon ſuch terms. 'The caſe of 
Macheath v. Haldimand ſeems to me to govern the prefent. It 
was there determined, that a commander was not anſwerable for 
contracts entered into by him on behalf of government, And 
whether the contract be by parol or by deed, it makes no differ- 
ence as to the conſtruction to be put upon it. That indeed was 
a ſtronger caſe than the preſent ; becauſe there it was leſt open 
to evidence, from whence it was to be inferred that the contract 
was made by the defendant as the agent of government : but 
here it appears in expreſs terms that the defendaut entered into 
this contract on the behalf of government. For there is an ex- 
preſs allegation in the beginning, that he made the contract * on 
« account of his majeſty ;” and the ſubſequent part, that govern- 
« ment ſhould be anſwerable for 1500/. in a certain event,” makes 


it perfectly clear. Therefore the defendant only meant to con- 
track 
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tract as the ſervant of government, and not to bind himſelf per- 
ſonally. . 
BULLER, J. and Gros, J. declared themſelves to be of the 
{ame opinion, 
Judgment for the defendant. 


The KING again} THoMas CLARKE. 


4 ple defendant, who was deſcribed as a merchant, was in- 

dicted at the Middleſex ſeſſions 1787, for refuſing to take 
upon him the office of head-borough for St. Mary Matfellon, 
otherwiſe Whitechapel, when the jury found a ſpecial verdict 
which ſtated in ſubſtance as follows. 

That the defendant was an inhabitant of Jhitechapel, in the 
county of Middleſex, and was a fit and proper perſon to ſerve the 
office of head-borough for the ſame pariſh ; and that on the 28th 
of March, in the 25th year, Qc. within the ſaid pariſh and county, ® 
at an aſſembly of the inhabitants of the ſaid pariſh, held for the 
purpoſe of chooſing an head-borough and conſtables for the ſaid 
pariſh according to the ancient cuſtom, Qc. he was elected and 
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choſen by the inhabitants of the ſame pariſh into the office of ing offices 
head-borough for the ſpace of one year; that the defendant had 1 +. 


due notice of his being ſo elected, but that he afterwards refuſed ſvMAcient 
number of 


to take upon him the ſaid office. The verdict then ſtated a charter perſons be 

of Hen, 8. made in the 6th year of his reign, whereby he granted, — oY 

and gave licenſe, for himſelf and his heirs, to his beloved liege 

people and ſubjects, the ſhipmen or mariners of his realm of 

England, that they or their heirs might of new begin, erect, create, 

ordain, found, unite, and eſtabliſh, a certain guild or perpetual fra- 

ternity of themſelvesand other perſons whomſoever, as well men as 

women, in the pariſh of Deptford Strond, in his county of Kent, 

and that the ſaid guild of fraternity might be one body and per- 

petual community by the name of the Moſt Glorious and Un- 

dividable Trinity of St. Cement, and that the brethren of that 

guild and their ſucceſſors might annually elect, ordain, and ſuc- 

ceſſirely conſtitute, one malter, four wardens, and eight aſſiſtants, 

for the government of the guild or fraternity. He alſo granted 

that the aforeſaid maſter, wardens, and aſſiſtants, and their ſucceſ- 

ſors, might admit and accept whatſoever perſons, his natural ſub- 

jects only to be born within his realm of England and other 

Places under his allegiance, and not others, which would be of 
333 the 
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the guild or fraternity aforeſaid, as brethren and ſiſters of the ſaid 
guild or fraternity, Sc. Which faid charter was then and there 
duly accepted by divers beloved liege ſubjects of the ſhipmen and 
mariners of the ſaid realm of England. It then ſtated a charter of 
Queen Elizabeth, in the 36th year of her reign, by which ſhe 
granted and confirmed to the maſter, wardens, and aſſiſtants of 
the Trinity Houſe, and to their ſucceſſors for ever, the laſtage 
and ballaſtage, and office of laſtage and ballaſtage, of all ſhips 
and other veſſels whatſoever, in the river of Thames or elſewhere, 
betwixt the bridge of the city of London and the main ſea, and 
alſo the beconage and buoyage, &c. in England; which charter 
was allo accepted. 


It then ſtated a charter granted by Car. 2. in the ſeventeenth 
year of his reign, which after reciting the danger ariſing to veſ- 
ſels from ſhoals in the river, and that the maſter, wardens, and 
aſſiſtants of the Trinity Houſe had covenanted to keep a certain 
number of lighters for removing the gravel and ſand for the ballaſt- 
ing of ſhips, &c. proceeded thus; and, to the end that the ſaid 
ſervice might be better performed, and that neither the ſaid 
maſter, wardens, and aſſiftants of the Trinity Houle aforeſaid, and 
their ſucceſſors, deputies, ſervants, or aſſigns, or any of them, might 
be hindered or letted in the managing of the ſaid work of ballaſting 
of ſhips, and cleanſing of the river aforeſaid, his ſaid majeſty did 
(amongſt other things) for himſelf, his heirs, c. ſtrictly charge, 
will, require, and command, all and every his officers and miniſters 
whomſoever, and all others, to whom it ſhould or might apper- 
tain, that they, and every of them, ſhould forbear to arreſt, preſs, or 
tale for the ſervice of his majgſiy, his heirs, c. or perſonally to 

ſerve in any office or place, military or civil, any perſon or perſons being 

members of the ſaid corporation, or any of the officers, faftors, work- 
men, or ſervants, or any the boats, lighters, or other veſſels of the 
faid maſter, warden, or aſſiſtants, or their ſuccefiors, deputies, or 
aſſigns, or any of them, employed, or to be employed, in and about 
the ſaid ballaſting of foips, and the ſaid work of cleanſing the ſaid 
rivers as afpreſaid, except his ſaid majeſty, his heirs, Qc. or the 
lords or others of the privy council for the time being, ſhould be 
firſt acquainted therewith, and his or their licenſe obtained; 
that that charter was likewiſe accepted. 


It then ſtated a charter of king Famer 2. in the firſt year of 
his reign, by which he granted and directed that there ſhould ' 
be for ever afterwards one maſter, four wardens, eight aſſiſtants, 

eighteen 
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eighteen elder brethren, (beſides the maſter, wardens, and aſſiſt- 
ants,) and a clerk of the guild, to be ſeverally elected as is therein 
mentioned, and that all the ref? of the ſeamen and mariners of, 
and belonging to, the ſaid guild, and their ſucceſſors, c. ſhould 
be called younger brethren ; and that the ſaid maſter, wardens, 
and aſſiſtants, or the greater part of them, together with the 
major part of the ſaid elder brethren, might at all times there- 
after, at their will and pleaſure, admit, receive, and take in what- 
ſoever perſon or perſons, his majeity's natural ſubjects, who ſhould 
be deſirous to be of the ſaid guild, as brothers of the ſaid corpora- 
tion, wwho ſhould be called younger brothers. And the charter, 
after reciting that foraſmuch as the maſter, wardens, and aſſiſt- 
ants, being oftentimes to be employed at one hour's warning in 
his ſaid majeſty's ſervice at the ſea, in and for the good and ne- 
ceſſary defence of his realms and kingdoms, could not give their 
due attendance therein with ſuch diligence as their duty was to 
do, by reaſon that they were many times compelled to bear armour, 
or to contribute to the charge thereof for land ſervice, as alſo to 
ſerve upon inquefls and juries at afſizes, ſeſſions, courts-leet, 
courts=baron, before the coraner, and in all other courts, com- 
miſſions and places of juriſdifions, to the great vexation and 
burthen of the ſaid corporation, and to the peril of the ſaid 
ſervice of the ſea, &c. therefore his ſaid majeſty did will and 
grant by the ſaid charter that they and every of them, and all 
and every other brother and miniſters of the ſame, being mariners 
and ſeafaring men, and their and every of their ſervants and ap- 
prentices, from thenceforth ſhould be diſcharged and exempted 
of 'and from the bearing or finding of any armour, to or for any 
land ſervice, at or upon any general muſter, or other view, to be 
taken of armour, &c. and from contributing to the ſetting forth 
of any ſoldiers to be employed or ſet forth to or for land ſervice, 
other than as mariners and ſeamen in ſea ſervice; as alſo that they 
ſhould be in like manner diſcharged and exempted from being 
ſummoned and put in aſſize, juries, inqueſts, inquiſtions, attaints, 
and other recognizances, taken or ſummoned within the ſaid 
counties or places, or any of them, unleſs they the ſaid maſter, 
wardens, and aſſiſtants, and other ſeamen and mariners afore- 
ſaid, ſhould be thereunto compelled or compellable by reaſon 
of their tenures, or unleſs it ſhould be for his majeſty's ſervice 
at every admiralty ſeſſions which they ſhould be always bound 


to attend upon at their perils; and moreover that they ſbould - 


be likewiſe exempted and diſcharged from being otherwiſe taxcd 
Yy 4 to, 
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to, for, or with, any manner of land ſervice whatſoever, other chan 
is aforeſaid, or to be contributory to the ſame, It further ſtated 
that a liſt or regiſter of the younger brothers of the guild, fra- 
ternity, or brotherhood, always, ſince the making of the, ſaid laſt 
mentioned charter, has been and ſtill is kept by the ſaid guild, 
That the defendant, at the time that he was ſo elected and choſen 
into the ſaid office of head-borough for the ſaid pariſh of St. Mary 
Whitechapel, was, and now is, a younger brother and member of 
the ſaid guild, fraternity, or brotherhood, regularly and duly 
choſen and admitted as ſuch : but whether, &c. 

Sylveſter. for the proſecution, In order to determige how far 
the defendant, as a younger brother of the Trinity Houſe, is en- 
empt from ſerving the office of head-borough or conſtable, it 1s 
neceſſary to conſider three points, Firſt, The nature of the 
office. Secondly, The exemptions known to the law of Englund. 
Thirdly, Whether by virtue of the charter ſtated in the ſpecial 
verdict the defendant is entitled to any exemption. Firſt, The 
office of conſtable or head -borough is an ancient law oflice, 
miniſterial in its nature, and not judicial, Every perſon (unleſs 
ſpecially exempted) is liable to ſerve it in the pariſh in which he 
reſides, either by himſelf or his deputy, who, when appointed, 
has all the privileges of the conſtable himſelf. 2 Huwk. P. C. 
c. 10. /. 36, Dalt. c. 1. Roll. Abr. tit. Deputy 591. The 
duty of ſerving this office is of ſo high a nature, that it ſuperſedes 
that of every other office of a later date; the poſſe{ſion of 
any ſuch, therefore, is no excuſe for not executing the office 
of conſtable. 1 Lev. 233. Sid. 355. 2 Hawk. P. C. c. 10. 

To 
4 Secondly, As to thoſe perſons who are by general law ex- 
empted from ſerving the office of conſtable ; they are either by 
cuſtom, or by act of parliament. Thoſe by cuſtom are, members 
of parliament, barriſters, juſtices of the peace, clergymen, at- 
tornies, and the king's ſervants. By 5 Hen. 8. c. 6. ſurgeons are 
exempted. By 32 Hen. 8. c. 40. the preſident and fellows of 
the college of phyſicians, By 6 & 7 V. 3. c. 4. apothecaries. 
By 10 & 11 V. 3. c. 23. the proſecutor of a felon to conviction, 
or the perſon to whom he ſhall aſſign his certificate. By 30 G. 2. 
c. 35. and 2 Geo. 3. c. 20. militia men doing actual duty. 
And laſtly, the ſtatute 31 G. 2. c. 17. exempts thoſe perſons 
who are of the age of 63 or upwards. Every other perſon what- 
ever, who cannot ſhew a ſpecial exemption, falls of courſe within 


m THE TwENTY-SEVENTH YEAR or GEORGE III. 683 
the general law of the land, and is bound to ſerve the office in 1787. 
his turn, — 
"Thirdly, It is to be n whether the defendant, under 1 
the deſcription of a younger brother of the Trinity Houſe, is ſpe- 8 


cially exempted by charter from ſerving this oſſice. The claim 
is founded upon the clauſe in the charter of Car. 2. whereby the 
king charges all his officers, miniſters, c. not to areęſt, preſs, or 
take, &c. Now theſe words, from the nature of them, can only 
relate to military ſervice, and are an exemption only from that; and 
no exemption from ſerving t office can be intended from what 


follows, © or perſonally to ſerve in any office, &c.” becauſe bit 


office may be executed by deputy. But even that exemption is 
reſtrained to ſuch perſons therein named as are employed about 
the ballaſting of the ſhips, whoſe preſence could not be diſpenſed 
with. And it is to be obſerved, that the office of younger brethren 
did not exiſt under this charter, but was firſt created under the 
ſubſequent charter of Fac. 2. If the crown has the right of grant- 
ing ſo unlimited an exemption as this, it may be extended to every 
erſpn in any particular pariſh; for the number of theſe younger 
brethren is indefinite, and no qualification is neceſſary before they 
become ſuch. Every one of the king's natural born ſubjects may 
become a member of the corporation if he be deſirous of it; ſo 
that in ſome pariſhes there might be no perſon left to fill the office 
of conſtable, The crown, therefore, even ſuppoſing the preſent 
defendant to come under the words of exemption, could not grant 
ſo extenſive an authority to any body of men. 
M ocd, contra, did not deny the definition of the office of con- 
ſtable to be as it was ſtated; but ſaid as it was clearly a civil office, it 
came under the exemption in the charter of Car. 2. which excuſed 
all the members of the corporation from ſerving offices, civi/ 
as well as military. And there is no objection from the number 
of members being unlimited, becauſe that might equally be urged 
againſt every other corporation; moſt of whom have a diſcretion- 
ary power veſted in them of enfranchiſing whomever they pleaſe. 
If, indeed, they abuſe that power, then, as in all other caſes of 
abuſe, it may furniſh a ground for repealing the patent. But 
laying that out of the queſtion ; the defendant certainly comes 
within the deſcription of perſons intended to be exempted con- 
tained in the firſt part of the clauſe, « that no member of the cor- 
« poration ſhall be choſen into any office civil or military ;” and 
that general cxemption is not confined, but rather enlarged, by 
what 
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what follows, by which it is extended even to the ſervants of 
the corporation who ſhall be employed in cleanſing the river. The 
queſtion therefore is reduced to this, whether the king has ſuch 
a power of granting exemptions ? In 2 Roll. Abr. 198. R. 2. it is 
ſaid that the king may grant an exemption from ſerving on juries; 
and this is confirmed by a ſubſequent caſe in Saville 43. & Gods. 
S. C. where an exemption from the office of ſheriff was claimed 
by all the inhabitants, c. of the Cinque Ports, But though 
this was negatived by the Court in the extent claimed ; yet they 
allowed that the exemption extended to inferior offices, ſuch as 
that of conſtable, &c. So in Sid. 287. where an officer of the 
mint claimed to be exempt from ſerving the office of alderman 
of London, it was allowed that the king might grant ſuch an 
exemption ; and that certainly was an office higher in its nature 
than the preſent. As to what has been urged, that the exemp- 
tion does not extend to ſuch offices as may be ſerved by deputy; 
if that were an anſwer, the ſame might be ſaid in every caſe, 
even in the yery caſes of exemptions cited and allowed on the 
other ſide. But that has never been held to make any difference; 
the ſame privilege which protects a man from ſerving an office 
in perſon, neceffarily ſuperſedes the obligation of ſerving it by 
deputy, otherwiſe the privilege would be nugatory. In Cys. 
Car. 585. it appeared that John Abdy, alderman of London, had 
been fined for not taking upon him the office of conſtable, to 
which he had been appointed in a court-leet of a manor in Eſex 
as an inhabitant thereof. But the Court held him diſcharged by 
reaſon of his privilege. And although it was there urged that he 
might execute the office by deputy, yet that was held to be no 
reaſon for compelling him to take it. Now that exemption mult 
have been claimed by virtue of the king's charter granted to the 
city of London. So in the King and Routledge (a), a ſervant of 
one of the colleges was held exempt by the privileges of the 
univerſity from ſerving the office of conſtable in the city of Ox- 
ferd ; which privileges muſt have ariſen by charter. And in the 
caſe of the vicar of Dartford (), the court granted a writ of pri- 
vilege from ſerving the office of expenditor to the commiſſioners 
of ſewers, although it was there ſaid, that the office might be 
ſerved by deputy. Beſides, the king having by virtue of his 
prerogative the preſervation of the peace entruſted to him, 
may of courſe exempt all perſons whom he pleaſes from ſerv- 


(«) Dwgl. 513. (5) 2 Kr. 1207. 
x ing 
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ing any offices relative to the preſervation of the peace; and 
if any diſtinction is to be taken concerning the nature of the 
office, there ſeems to be much ſtronger reaſon why he ſhould beable 
to grant exemptions from ſerving miniſterial than judicial offices, 

He then mentioned ſeveral inſtances in 1714, 1741, 1750, 1757, 
where younger brethren of the Trinity Houſe having been in- 
dicted for not ſerving this office, Noli praſequi had been granted 
a by the ſeveral Attornies General; and alſo ſeveral inſtances where 
they had been diſcharged from ſerving on juries, 
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CLA. 


Sylveſter in reply. As to the inſtances of Noli preſegui having 


been granted by the Attornies General, that can have no weight 
in this Court; and beſides, the late and the preſent Attorney Ge- 
neral have repeatedly refuſed to allow them. No caſe has been 


cited to prove the general power of the king to exempt from ſerr- 


ing common law offices, where the right of election is in the pariſh, 
and they are not appointed by himſelf, and where the miſchief may 
be ſo extenſive as in the preſent caſe. The court ought always to 
guard againſt ſuch a claim in any new inſtance. As to the caſe of 
the alderman of London, the exemption was allowed to him in 


reſpect of his duty as a magiſtrate, which obliged him to reſide in 


London. And both in the caſe of Landon and Oxford the char- 
ters have been confirmed by act of parliament. 

A$sHgursT, J. This is a queſtion of great importance to the 
public. I ſhould be far from laying it down as my opinion 
that the crown cannot grant exemptions of this ſort : but theſe 
grants of exemption from ſerving common law offices ought to 
be conſtrued ſtrictly z and unleſs the exemption be granted in 
the moſt explicit terms, it ought not to be allowed. Now ap- 
ply that rule ro the preſent caſe: it does not appear that the 
exemption is explicitly granted to that deſcription of perſons 
under which the defendant claims. Had this part of the cor- 
poration exiſted at the time of granting the charter of Charles 
the Second, I ſhould have thought that the exemption did ex- 
tend to them, becauſe the words are very comprehenſive, 
though the meaning is rather awkwardly expreſſed; for it ſays 
« they ſhall not be arreſted, preſſed, or taten, Qc. But 
at all events that charter can only extend to the perſons named 
therein. The appointment of the preſent d-fendant is under a 
new power granted by the charter of Fac. 2. which enables the 


maſter, wardens, and elder brethren, “ to admit, receive, and take 


in whatſoever perſon or perſons ſhould be deſirous to be admit- 
| ted, 
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1787. ted, as younger brothers.” Therefore the charter of Charle; 
—— the Second not taking notice of younger brethren, they cannot 
"Y 5 claim any exemption under that charter. Now the charter of 
1 James the Second granted particular exemptions; and it is ob- 

| ſervable that, as it enlarged the number of the corporation, the 
inconveniencies of extending all the former privileges to the new 
members were foreſeen; all the offices there enumerated, from 
which the members are exempted, are ſuch as require per/onal 
ſervice: but that charter did not intend to exempt them from 
ſerving ſuch offices as might be executed by deputy. But the 
exemptions granted by the charter of Charles the Second do not 
extend to the new members created by the ſubſequent charter of 
James the Second. 
BorL EN, J. As to the power of the crown to exempt from 
ſerving offices of this nature, I thought that had been clearly 
ſettled by ſome late caſes; and particularly by that of the King 
v. Pugh (a). The crown undoubtedly has the power of grant- 
ing the exemption, but then the common law engrafts ſome 
qualifications on it. For the crown may exempt from ſerving 
particular offices, provided there be a ſufficient number of per- 
ſons left to ſerve the office (5). And therefore, in order to com- 
pel a perſon to ſerve the office, who claims an exemption under 
a grant from the crown, it is incumbent on the party diſput- 
ing the claim to ſhew that it is abſolutely neceſſary for the ſake 
of the public that he ſhould ſerve, However, it is not neceſlary 
to decide that now. For taking it for granted that the crown 
has ſuch a power, the queſtion here is, whether perſons of the 
defendant's deſcription are exempted, The queſtion arifes on 
two charters, one of Charles the Second, the other of James the 
Second ; both of which are material in order to decide this point. 
By the charter of James the. Second, elder and younger brethren 
were firſt appointed. The defendant claims as a younger brother 
of this corporation; and it does not appear that he had any previ- 
ous qualification before his election. But, on the conſtruction of 
the charter of Charles the Second, I think a previous qualification 
was neceſſary, It ſeems from the general power in all theſe char- 
ters that the crown intended only to incorporate ſea-faring men, 
who were likely to render ſome ſervice to the public : but it 1s 
true that others may be admitted; for the charters extend to * all 
perſons.” The charter of Fames the Second, which ſpeaks of 


| {a) Dovgl. 179. (6) Vide Tredymick v. Prrryman, Cro. Car. 260, 2 Inft. 129. 1 Sd. 272. 
13 clder 
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elder and younger brethren, expreſsly ſays that « all the reſt of 1785. 
the ſeamen and mariners of and belonging to the ſaid guild ſhall 
be younger brethren.” It is not ſtated that the preſent defendant . 

is a ſeaman or mariner; and we cannot preſume that he is. Then Tromas 
can he claim any exemption under the charter of Charles the Se- CIT $70 
cond? The clauſe does not extend to him, In the firſt place he | 4 
does not come within the reaſon on which the exemption in that | 
charter is founded, namely, that perſons belonging to the Trinity wo 
Houſe might not be hindered in their works. In the next place, 1 
the exemption is not granted to the corporation; but it is a charge 
to the king's officers not to arreſt, preſs, or take them, without 
applying to the crown. But if the King do not chooſe it, they 
are not exempted; and this is a proſecution ſet on ſoot by the mw 
crown; the crown now calls on the defendant for his ſervices. It 
is not neceſſary to decide whether any officer of the crown, 
who ſhould take the defendant without the conſent of the 
crown, would be liable to puniſhment. But the queſtion 
here is, whether the defendant is perſonally entitled to be diſ- 
charged or exempted ? I think not. It appears from the words 
of this charter that the crown has the power of exemption in 
caſes where the perſonal ſervice of the man is required; the rea- 
ſon of which is that they ſhould not be prevented from doing 
this work : But that does not extend to the office of conſtable, 
becauſe perſonal ſervice is not neceſſary (a). Next as to the per- 
ſons employed in ballaſting : The words © employed or to be 
employed” admit of two different conſtructions. They might 
be confined to boats, lighters, &c. they being the laſt antecedent : 
But it is impoſſible ſo to conſtrue them; becauſe the words 
are, “ that they ſhall not arreſt, preſs, or take any perſon, 
« being a member of the corporation, or any of their ſeryants, 
& or boats, &c. or any of them employed, Sc.“ Then if they 
be not reſtrained to the laſt antecedent, they muſt refer to all 
perſons mentioned before. And then it muſt be taken to mean 
that no perſon ſhall be exempted but thoſe who are employed in 
ballaſting of the ſhips. And the difliculty ſuggeſted, that the 11 
exemption would not, according to that conſtruction, extend to 14 
the maſter, warden, and aſſiſtants, would not ariſe ; for, in order q 
to claim the benefit of this exemption, it is not neceſſary that 7 
the perſons ſhould be manually employed; it is quite ſufficient 
if they be employed in giving directions. The only caſe, which We 
(a) Vide 3 Burr. 126. 2 1 
induced 
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induced me to entertain any doubt, was that of the alderman 
of London: But that did not proceed upon any exemption claim- 
ed by charter. For there the defendant urged that, as alder- 
man of London, he was by the common law bound to reſide in 
the city of London, and therefore not compellable to ſerve any 
office elſewhere, Beſides, the laſt objection ſeems to have been 
thrown out at the latter end of the caſe; and © n allocatur” 
is added without any reaſon being aſfigned; and the firſt queſ- 
tion had been previouſly diſpoſed of. However, that caſe does 
not by any means govern the preſent. 

Gnosk, J. This is an indictment againſt the defendant for 
refuſing to take upon him an office, to which he appears on the 
face of the indiAment to have been legally elected. Now the 
office of a conſtable is an office under the crown : And, whether 
he be choſen by the pariſh, orat a court-lect, (which is a court 
of the crown,) it makes no difference. It being ſuch, the crown 
may exempt any perſon, or whole bodies corporate, from ſery- 
ing that office, provided the exemption be not extended ſo fat 
as to prevent the exiſtence of the office in any particular place. 
A power, exerciſed to ſuch an extent, would be illegally exer- 
ciſed : But it is undoubtedly competent to the crown, ſubject to 
this reſtriction, to exempt certain perſons from ſerving the of- 
fice of conſtable. Then the queſtion is, whether the crown has 
ſo exempted this defendant ? If it were the apparent intention 
of the crown that he ſhould be exempted, I ſhould hold that 
he was ſo. Then we muſt conſider, whether on the face of this 
record the defendant was intended to be exempted by the charter 
of Charles the Second. It is clear that the command contained 
in the clauſe, under which the exemption is claimed, is merely to 
forbear to arreſt, preſs, or take for his ſervice, c. or perſonally 
to ſerve, &c. This contains no exemption from the office gene- 
rally; it is only an inhibition to the officers of the crown not to 
take the members of the corporation to ſerve perſonally. It 
contains no exemption ſrom any offices which may be ſerved by 
deputy; the exemption (if it be one) is only from thoſe offices 
which require perſonal ſervice. And this is corroborated by the 
charter of James the Second; for that gives only a protection from 
perſonal ſervice. It recites the inconvenience to his majeſty's ſer- 
vice, ariſing from the members being liable to ſerve on inqueſts 
and juries, by reaſon of which they could not attend to their 


duty. Now al! the duties there mentioned require perſonal at- 


tendance. This therefore is a ſtrong explanation of the former 
charters 
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charter, and ſhews that that only extended to perſonal ſervices. 
Then the queſtion is, has this defendant been choſen to an office 
where he is perſonally to ſerve? We all know the office of con- 
{table may be ſerved by deputy (a); and therefore he is not ex- 
empted under theſe charters. 
Judgment for the proſecutor 
(a) Vide 3 Burr. 1262. Cald. 259, 60, 2. Fel. 2 we 395. | 


The Mayor of Ly NN again DEN TOx. 


HE Corporation of Lynn brought an action of aſumpſit 
againſt the defendant for tolls upon coming into their 

port. The defendant claimed an exemption as a freeman of Lon- 
don, and moved the Court on a preceding day in this term for 
leave to inſpect the corporation books of Lynn. 
| Partridge was to have ſhewn cauſe againſt the rule; but 

The Court would not permit him, For they ſaid that, upon en 
quiry, it appeared to have been the general practice for many 
years paſt to grant applications of this nature, notwithſtanding a 
contrary practice might formerly have prevailed (5). They ſaid 
that it had been decided in a great many caſes (c); and the foun- 
dation of the rule was that, as the court of Chancery would order 
inſpection merely for aſking, this Court had alſo adopted the like 
regulation, in order to fave expence to the parties. And it having 
been purſued ſo long, they would not now enter into a diſcuſſion 
of it (d). 

The Court at the ſame time gave the plaintiff leave to inſpect 
the corporation books of London. 

(b) Vide 4 Will. 398. and 5 Md. 395. (e) Vide 2 Sira. 1223. 

(d) In caſes of criminal preſccutions, ſuch as the King and Parne!l, 1 Wilſ. 239. 
1 Blac. R. 37. S. C. The King v. Heyden, 1 Blac. 351. and in an action for a penalty 


againſt a poſt-maſter, on 9 Vn. c. 10. leave to inſpect books has been denied, 
2 S:ra. 1005. See alſo poſt. 3 wol. 141. 303. II. Black, Rep. C. B. 211. 


BRANDON egainſt PAYNE, 


HE writ in this caſe was returnable on the 6th of Ve- 
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Wedneſday, 2 ' 
May 2d. | 
Where a 
corporation 4 
is piaintiff 1 
in a civilac- | : 
tion, leave | 
to inſpect 

their books 

is granted 

to the de- 

ſendant oi 1 
courſe, | ö 


W:dnejdas, 
May 2d. 
Plaintiff 
may ugn 


bruary 1787. The declaration was filed in the office on judgment if 


the 7th, and a rule to plead was ſerved on the fame day. But 
notice of the declaration having been filed was not delivered till 
the 8th ; plea in abatement on the 15th ; and judgment ſigned on 
the 16th. A rule having been obtained to ſhew cauſe why the 
interlocutory judgment ſhould not be ſet aſide for irregularity 3 
Sheherd 


defendant 
plead in a- 
bate ment 
aiter the 
ſour days, 
though o 
rule to plead 
has been te · 
gularly 
ſerved, 


690 CASES M EASTER TERM 
1787. Shepherd ſhewed cauſe, The irregularity in ſerving a rule to 
nñlead before notice of the declaration (if it were any) was waiyed 
_— by the defendant's pleading. And the plea in abatement not 
Payxz. having been pleaded within the four days, the judgment for 
want of a plea was regular. 

Lowndes in ſupport of the rule. The declaration is only well 
delivered from the time of the notice of the declaration, and the 
rule to plead was ſerved before that time, which was irregular 
and void. Grey v. Saunders (a). Then the queſtion is, whether 
by putting in a plea in abatement, which was a nullity in itſelf, 
the defendant has waived that irregularity? Now if it be a nullity 
to one purpoſe, it muſt be ſo to all. The rule to plead was not 
introduced for the benefit of the party, but of the Court; if ſo 
the defendant could not diſpenſe with it. 

Per Curiam. The party may undoubtedly diſpenſe with the 
rule to plead, And here the defendant has ſuperſeded the ne- 


ceſſity of a rule to plead by pleading in abatement. 
Rule diſcharged. 


(a) Barnes 248. 


a, SAWYER againſt MERctr Adminiſtrator, &c. 


May ad. 
A plea of D E BT on bond againſt the defendant as adminiſtrator. The 
Jo Se; - defendant pleaded a judgment confeſſed on a preceding day 


— — in the ſame term in which this action was commenced, in an ac- 
pleaded by tion on a ſimple contract; without averring that he bad no notice 
an admini- f the plaintiff's demand. 

debt on To this there was a general demurrer. 

aver that Wed in ſupport of the demurrer. 

— Shepherd contra, cited 5 Co. 83. Vaugh. 89. and 3 Mod: 115. 
had before Tze Court were clearly of opinion that this plea was bad ; it 
bond debt. Was directly contrary to all the precedents on the ſubject, and if 
permitted would overturn the whole order of adminiſtration. 
For that it would enable an adminiſtrator in many caſes to de- 
feat a ſpecialty creditor by confeſſing as many judgments as he 
pleaſed on ſimple contract debts. 


Judgment for the plaintiff, 
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BARR V againſt RUSH, 2 
Wedneſday, 
D EBT on bond. The plea firſt craved oyer of the bond —_ 


(by which the defendant, as adminiſtrator, bound himſelf, defendant 
his heirs, &c. to the plaintiff as executrix); and then of the con- —— _ 
dition, which (after reciting that the plaintiff and the defendant er 


had agreed to ſubmit to arbitration certain diſputes which had ip; Be 


before ariſen between the plaintiff and defendant's inteſtate, ed 


touching certain articles of agreement between the inteſtate and matters in 


2 | diſpute be- 
the plaintiff's teitator) was for the performance of an award to — his 


be made by arbitrators concerning the matters aforeſaid, and alſo mae 


concerning all other matters, accounts, c. between the ſaid par- and the ar- 


* . 0 * k tors 
ties or either of them. It then ſet forth that the arbitrators had — . 


awarded that the defendant, as adminiſtrator, ſhould pay to the he as admini- 


ftrator 


plaintiff, as executrix, 298/, on 27th June following, and that mould pay, 
the parties ſhould execute general releaſes. The defendant then — 2 


not ple ad 

pleaded that he had fully adminiſtered; and that at the time of rev 
entering into the bond, or afterwards, he had no aſſets, &'c, to debt on 
To this plea there was a general demurrer, and joinder. — 


Morgan was to have argued in ſupport of the demurrer: but 
the Court defired the defendant's counſel to begin. 

Gibbs contended that the defendant was not bound by the 
terms of the award to pay the money awarded ab/o/utely, but only 
as adminiſtrator, out of the aſſets of the inteſtate. This appears 
clearly from the words of the bond; for he is there only bound 
as adminiſtrator, and of courſe is only liable to pay this debt, as 
the law would ſubject him to the payment of any other debt, in 
the capacity of adminiſtrator, But if there be any ambiguity in 
the words themſelves, the Court will look to the ſubject matterof 
the arbitration. Now the only matter ferred was the difference 
between the plaintiff and the defendant o inteſtate z and the gene- 
ral words which follow, namely, “ all other matters, Wc. between 
the parties,” muſt relate to the ſame parties in the ſame capa- 
cities before deſcribed, This is the only conſtruction that can 
ſupport the award; for if any other conſtruction were to prevails 
the award would be bad by compriſing a ſubject not referred, 
and then the plaintiff could not have judgment. Yeale v. Warner, 
1 Saund. 326, The award of mutual releaſes to be given by the 
parties is clearly bad, inaſmuch as it exceeds the power given to 
the arbitrator. This then muſt vitiate the whole, becauſe nothing 
is then to be done by one patty. 
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AsHnHuRST, J. The court cannot intend that any thing was 


— — ordered to be releaſed, except the matters in diſpute between the 


Ba aRY 
againſt 


RvsH- 


2 
An inſor- 


mation will 


be granted 
inſt a 
juſtice of 
the peace 
as well for 
anting as 
for refuſing 
an ale li- 
cenſe im- 
properly. 


parties. We cannot intend that the arbitrator has done wrong. 
But laying that out of the queſtion, there is no doubt but that 
this plea is bad; for the entering into the bond amounts to an 
admiſſion of aſſets; and the defendant ſhall not afterwards be 
permitted to diſpute it. The bond given by the defendant to 
abide by the award was an undertaking to pay whatever ſum the 
arbitrator ſhould award, without any regard to aſſets. 

BuLLER, J. This is a bond given by the adminiſtrator, by 
which he bound himſelf, his heirs, executors, and adminiſtra- 
tors. The queſtion then is, whether he has bound himſelf per- 
ſonally or not? And I think there can be no doubt but he has. 
With regard to the releaſes, it muſt be expounded by the reſt 
of the award. It will be ſufficient for the defendant to give a 
releaſe in the character of adminiſtrator. 

Per Curiam, Judgment for the plaintiff (a). 

{a) Vide Pearſon and others, aſſignees of Scott v. Henry, adminiſtrator of Henry, 
oſt. 5 vol. 6, 


The KING again} HoLLanD and FoRsSTER. 


N information had been moved for againſt the defendants, 
who were juſtices of the peace for the county of 1iddle- 
ſex, for improperly granting an ale licenſe to one Harriſon, who 
had been refuſed one by the juſtices at their laſt general meeting 
on account of miſbehaviour, It appeared that the defendant 
Forfter had been preſent at that general meeting at the time 
when the licenſc was refuſed ; but he had afterwards told the 
other defendant, Holland, who was not preſent at the general 
meeting, that the only reaſon why a licenſe had not been grant- 
ed then was that they might have an opportunity of enquiring 
into the character of Harriſin, and had accordingly prevailed 
upon Helland, at a private meeting held by thoſe two only, to 
Join in granting a licenſe. 
Bearcroft and Erfkine againſt the rule: Law and Garrow in 
ſupport of it. | 
The Court were clearly of opinion that an information ſhould 
be granted againſt a juſtice as well for granting a licenſe impro- 
perly as for refuſing one in the ſame manner. That it had already 
been done in the caſe of The King againſt Filewood and Another (a). 


( E. 26 Gee. 3. B. R. 
h And 
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And indeed the miſchief of granting a licenſe improperly was 1787. 

infinitely greater than that of refuſing one; for in the former caſe ——— 

it might be productive of injury to, the whole community, while 8 pho 

in the latter the grievance was felt only by the individual. 'That Hortaxs 
"RET . For $- 

the only ground of theſe applications was the improper conduct of 11. 

the magiſtrates. But as it appeared in this caſe that Holland, 

though not altogether blameleſs, had been deceived by Forfler, 

they diſcharged the rule as to the former, upon his paying the 

coſts of the application, as againſt himſelf; and as to Forflor, 

they granted the information (a). 


(a) Vid. R. v. T. Sainſbury Eſq. and another, poft. 4 vol. 451. 


Hart againſt LLoyvD. | Thw ſday, 


May 3% « 
T I E defendant, having pleaded a judgment recovered, was After a rule 


ruled to abide by his plea, or to plead ſuch a plea as he oa? 


would abide by; and, on his afterwards pleading a ſpecial plea, plea or 


the plaintiff Ggned judgment, which the defendant 8 to ſet — = 


as the de- 
aſide for irregularity. ſendant will 


Shepherd, againſt the rule, contended that the judgment was — 
regularly ſigned for want of a plea; for that the defendant, after plead the 
being ruled to plead ſuch a plea as he would abide by, could not = 
plead a ſpecial plea. 

Mingay, in ſupport of the rule, inſiſted that the defendant was 
at liberty to plead ſpecially : it might have been otherwiſe if the 
defendant had been ruled to plead i iyi. But 

The Court, on the authority of the caſe of Prout and Dewar (a), 

(which the Maſter read from his note book), 


Diſcharged the rule (5). 
(a) ProvT v. Dewar, E. 24 Geo. 3. B. R. 


Shepherd ſhewed cauſe againſt a rule, obtained by Baldtoin, for ſetting aſide the | 
Judgment under theſe circumſtances. The defendant pleaded a recovery by a former 
judgment, npon which the plaintiff obtained the common rule, that the deſendant 
ſhould abide by his plea already pleaded, or plead ſuch other as he would abide by, 
The defendant thereupon waived his former plea, and pleaded another ſpecial plea, 
upon which the plaintiff ſigned judgment. 

Shepherd contended that the defendant could not waive one ſpecial plea, and plead 
another, but was confined to plead the gend ral iſſue. 

Baldwin, contra, infiſted that the deſendant might plead any other plea, ſpecial or 
otherwiſe, ſo as he abided by it. 

Per Curiam, Under ſuch a rule, if the defendant waive his ſpecial plea, he can 

lead the general iſſue. 
iy Rule diſcharged; 


The Maſter alſo favoured us with the following note; 

Cocxnan v. Ro TSoN, Mich. 20 Geo. 3. B. R. 

Cowper moved to ſet afide a rule to plead ſeveral matters, and the plea of ſet.off 
(b) Simon v. Dillon, H. 26G. . B.R. & P. 
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Sure, The KING againft The Inhabitants of Munk s LEV. 
t 
No fettle- T HIS was a ſpecial caſe, (upon an order of removal, ) which 
9 5 ſet forth, That William Coleman, the pauper, on his oath 
— declared that he was born in the pariſh of Redhourn, Herts, and 
lefs than a that three days after Michaelmas 1782 he was hired by James 
year, ti” Pollard in the pariſh of IAurſſey, Bucks, to ſerve him in huf- 
tell theſer- bandry until the Michaelmas following; that he ſerved him the 
vant at the 
hiring that whole of that time, and received the whole of his wages. 
belag te That the. pauper declared that James Pollard at the time of 
Ns hiring him told him he ſhould not belong to the pariſh of Mur/- 
gons ſtate ley. The court of ſeſſions ſtated that they were of opinion that 
— to be all ſuch tranſactions on the part of maſters are fraudulent to pre- 
traudulent. vent ſervants gaining ſettlements by virtue of their ſervices. And 
they adjudged that the pauper gained a ſettlement in the pariſl 
of Murſtey by virtue of ſuch. hiring and ſervice, and confirmed 
the order of juſtices, by which the pauper and his wife were re- 
moved from Redbourn to Murſley. 

Bearcreſt, in ſupport of the order of ſeſſions, contended, that 
as the ſeſſions had found this hiring to be fraudulent, this court 
could not adjudge it not to be fraudulent. And that even if they 
could, this caſe would not warrant a different concluſion ; be- 
cauſe the maſter hired the pauper in ſuch a manner as to cudea- 
your to defeat his ſettlement. 

Manley, contra, was ſtopped by the court. 

ASHHURST, J. This is a very clear caſe. It is ſtated as a 
naked fact that the pauper was hircd three days after Michaelmas. 
It does not appear to have been a concerted ſcheme between the 
parties to prevent the pauper's gaining a ſettlement z for n con- 
fat that they ever ſaw each other till the actual time of hiring, 
which was three days aſter Michaelmat. This therefore cannot 


be taken to be a hiring for a year. 


pleaded in conſequence thereof, upon this objection; that, the defendant having 
pleaded a judgment recovered in a former action, the plaintiff obtained a rule for the 
defendant to abide by his plea, or plead ſuch other as he would abide by. The de- 
fendant had pleaded a ſet-off, which Cotuper inſiſted he could not do, but could only 
plead the general iſſue after waiving his ſpecial plea, 

Bur TR, J. ſaid the practice was ſo; but that the defendant might have pleaded 
the general iſſue, and given notice of ſet-off; and that this was a fair plea. 

Cooper admitted the fairneſs of the plea, and faid that if defendant would take 
ſhort notice of trial he had no ohjection to it» 

A rule to ſhew cauſe was granted. 

Bork, 
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BuLri.ER, J. There muſt be by ſome means or other an hiring 
for a year and a ſervice for a year, in order to give the ſervant a 
ſcttlement. The queſtion of fraud only ariſes where in tru 
there is ſuch an hiring, but the parties endeavour to colour it in 
order to prevent the pauper' s gaining a ſettlement. In ſuch a caſe, 
the Court rnay ſay it is fraudulent, For ſuppoſe the maſter had 
hired the ſervant three days after Michaelmas to ſerve till the 
* Michaelmas following, and had agreed with the ſervant that he 
ſhould give in three days aſter the expiration of that time; that 
would be conſtrued to be an hiring and ſerviee for a year. But 
the maſter may, if he pleaſe, hire a ſervant for a leſs time than 
a year, for the expreſs purpoſe of preventing his gaining a ſettle- 
ment, | 

Grost, J. If the opinion of the court of ſeſſions amount to 
any thing, it goes the length of ſaying that all hirings for leſs 
than a year are fraudulent. It muſt be admitted that a maſter 
may hire a ſervant for ſix months only; and the ſame reaſon 
will equally permit him to hire a ſervant for a year ſhort of three 
days. 

Rule abſolute (a), 
(a) R. v. Sulgrave, feſt. 2 vel. 376. 


—ͤ — ——— — 
KINO againſt PIPPETT. 


T having been determined in laſt Michaelmas term (a) that 
the defendant was not entitled to ſign judgment as in caſe of 
a non-ſuit in this cauſe, becauſe he might have carried the record 
down to trial, at the laſt Summer aſſizes, by proviſo; the de- 
ſendant, on the 8th of laſt March, (the commiſſion day being the 
19th,) gave notice of trial, and on the 1oth of March obtained 
and ſerved the uſual rule for a trial by proviſo; and the plain- 
tiff, not appearing at the trial according to this notice, was non- 
ſuited, 

Law now moved to ſet aſide this nonſuit, contending that the 
notice given by the defendant was irregular for want of the an- 
zecedent rule to ſupport it. 2 Stra. 1055» 

Gibbs was to have oppoſed it in the firſt inſtance. But 

The Court ſaid, that, according to the old eſtabliſhed practice, 


wherever the defendant carries down the record to trial by pro- 


viſo, he muſt obtain a rule, that, in caſe the plaintiff ſhould 


(a) Ante, 492. 
2 2 3 8 
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Side, The K IN G againft The Inhabitants of Muxs LEV. 


May Sch. 
No ſettle- TP HIS was a ſpecial caſe, (upon an order of removal, ) which 


-- >--— C ſet forth, That Wliam Coleman, the pauper, on his oath 
— declared that he was born in the pariſh of Redbourn, Herts, and 
lefs than a that three days after Michaelmas 1782 he was hired by James 
year, tho” Pollard in the pariſh of Aſurſley, Bucks, to ſerve him in hut— 
_ _— 2 bandry until the Michaelmas following; that he ſerved him the 
hiring that whole of that time, and received the whole of his wages. 
— That the. pauper declared that James Pollurd at the time of 
the pariſh, hiring him told him he ſhould not belong to the pariſh of Murſ- 
— ley. The court of ſeſſions ſtated that they were of opinion that 
tracts to be all ſuch tranſactions on the part of maſters are fraudulent to pre- 
traudulent- vent ſervants gaining ſettlements by virtue of their ſervices. And 
they adjudged that the pauper gained a ſettlement in the pariſh 
of Murſley by virtue of ſuch hiring and ſervice, and confirmed 
the order of juſtices, by which the pauper and his wife were re- 
moved from Redbourn to Murſley. 

Bearcrsft, in ſupport of the order of ſeſſions, contended, that 
as the ſeſſions had found this hiring to be fraudulent, this court 
could not adjudge it not to be fraudulent. And that even if they 
could, this caſe would not warrant a different concluſion ; be- 
cauſe the maſter hired the pauper in ſuch a manner as to cudea- 
your to defeat his ſettlement. 

Manley, contra, was ſtopped by the court. 

ASHHURST, J. This is a very clear caſc. It is ſtated as a 
naked fact that the pauper was hired three days after Michaelmas. 
It does not appear to have been a concerted ſcheme between the 
parties to prevent the pauper's gaining a ſettlement z for on con- 
flat that they ever ſaw each other till the actual time of hiring, 
which was three days aſter 1Michaelmas. This therefore cannot 


be taken to be a hiring for a year. 


i. 


pleaded in conſequence thereof, upon this objection; that, the defendant having 
pleaded a judgment recovered in a former action, the plaintiff obtained a rule for the 
defendant to abide by his plea, or plead ſuch other as he would abide by. The de- 
fendant had pleaded a ſet-off, which Coruper inſiſted he could not do, but could only 
plead the general iſſue after waiving his ſpecial plea. 

BuLLER, J. ſaid the practice was ſo; but that the deſendant might have pleaded 
the general iſſue, and given notice of ſet- off; and that this was a fair plea. 

Cowper admitted the fairneſs of the plea, and faid that if defendant would take 
ſhort notice of trial he had no ohjection to it. 

A rule to ſhew cauſe was granted. 
Burl 68, 
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BuLLER, J. There muſt be by ſome means or other an hiring 1787. 
for a year and a ſervice for a year, in order to give the ſervant a 
ſcttlement. The queſtion of fraud only ariſes where in truth ha 
there is ſuch an hiring, but the parties endeavour to colour it in * — - 
order to prevent the pauper's gaining a ſettlement. In ſuch a caſe, Muzsrzv. 
the Court rnay ſay it is fraudulent. For ſuppoſe the maſter had 
hired the ſervant three days after Michaelmas to ſerve till the 
 Michaelmas following, and had agreed with the ſervant that he 
ſhould give in three days after the expiration of that time; that 
would be conſtrued to be an hiring and ſerviee for a year. But 
the maſter may, if he pleaſe, hire a fervant for à leſs time than 
a year, for the expreſs purpoſe of preventing his gaining a ſettle- 
ment. | 

Gros, J. If the opinion of the court of ſeſſions amount to 
any thing, it goes the length of ſaying that all hirings for leſs 
than a year are fraudulent. It muſt be admitted that a maſter 
may hire a ſervant for ſix months only; and the ſame reaſon 
will equally permit him to hire a ſervant for a year ſhort of three 


days. 


Rule abſolute (a), 
(a) R. v. Sulgrave, frft. 2 vel. 376. 


——————_ OT, —— 


KINO againſt PIPPETT. Saturday, 

May sth. 
T having been determined in laſt Michaelmas term (a) that Where the 
the defendant was not entitled to ſign judgment as in caſe of 2 


a non-ſuit in this cauſe, becauſe he might have carried the record —. 


down to trial, at the laſt Summer aſſizes, by proviſo; the de- proviſo, it 
is ſufficient 


ſendant, on the 8th of laſt March, (the commiſſion day being the if he obtain 
19th,) gave notice of trial, and on the 1oth of March obtained the uſual 


4 . rule for trial 
and ſerved the uſual rule for a trial by proviſo; and the plain- by — 
tiff, not appearing at the trial according to this notice, was non- — 
ſuited. — 


Law now moved to ſet aſide this nonſuit, contending that the med after 


he has given 


notice given by the defendant was irregular for want of the an- . 2 
tecedent rule to ſupport it. 2 Stra. 1055 · notice of 
Gibbs was to have oppoſed it in the firſt inſtance. But trial 
The Court ſaid, that, according to the old eſtabliſhed practice, | 
wherever the defendant carries down the record to trial by pro- 2 
viſo, he muſt obtain a rule, that, in caſe the plaintiff ſhould 
(a) Ante, 492. | 


2 2 3 make 
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1787. make default, he might be at liberty to go to trial. But the only 
| uſe of that rule is, that if two records are carried down to trial, 
__— — (the one by the plaintiff, and the other by the defendant, ) the 
Firrzrr. former only ſhould be tried. Then it is quite ſufficient if the 
plaintiff has this rule at the trial. Beſides, no inconvenience can 
reſult to the plaintiff from this practice; becauſe, if the defend- 
ant do not carry down this record to trial after notice, he is lia- 

ble to pay the plaintiff his coſts. a 
And the maſter of the crown office informed the Court that in 
criminal trials, where the defendant carries the record by proviſo, 
no ſuch rule is obtained at all. 


Rule refuſed. 


Monday, The KinG againff AND I.] Roninson Bowes. 


May 7th. 

5 — RTICLES of the peace having been exhibited againſt 

peace exhi- the defendant near two years ago by the Counteſs of Szrath- 
ited, the 


Court have e, his wife, he then entered into ſecurity for his good be- 


— power - haviour, by the order of the Court, for a twelvemonth. Soon 
bail tar face after the expiration of that time, the defendant, and ſeveral 


8 — others, under pretence of taking Lady Strathmore to Lord Manſ- 


ſhall think ffeld's, at Caen Mood, by virtue of a warrant againſt her, got acceſs 


—_— to her, and, accompanied by ſeveral men armed, took her by 


—— of force out of a houſe at noon day, and carried her to Strickland 
peace, 


and are not Caftle, in the county of Durham, and there detained her againſt 
Cele. her will for ſeveral days, till a habeas corpus was obtained, directed 


War ine to the defendant, in conſequence of which ſhe was brought up 
court had at to this court in Hilary term laſt ; and then ſhe exhibited freſh 
— articles of the peace againſt the defendant, ſtating the above facts, 


— wm and ſetting forth many circumſtances of cruelty and ill treatment 
atterwards Which ſhe had undergone during her confinement, and while ſhe 


— — was in the power of her huſband. At which time the Court, 


— taking into their conſideration all theſe circumſtances, and above 


ing to them all, the outrageous breach of the public peace which had been 


— committed by the defendant, ordered him to give ſecurity for the 
wasde- peace for fourteen years, himſelf in 10, ooo. and two ſureties, 


againſt the each in 5000/7, | 


— An information was alſo granted againſt the defendant, and 
accourt, thoſe other perſons who were concerned with him upon that 
ne c ſſarilybe n. 


d ined . 
—_— Erftine 
time. | 


IN THE TwENTY-SEVENTH YEAR or GEORGE III. 


Erſkine, in this term, moved for and obtained a rule to 
ſhew cauſe why the defendant ſhould not be held to bail for one 
year inſtead of fourteen years, and why the ſum which had been 
required ſhould not alſo be lefſened, upon an affidavit of the de- 
fendant, ſtating that he had found it impoſſible to procure bail 
to that amount and for that length of time. And, independent 
of the difficulty of procuring bail, he obſerved that there had 
been no inſtance ſince the Revolution in which ſureties for the 
peace had ever been required for more than a year in caſes of a 
like nature. In ſupport of which, he cited the following ex- 
amples : in Michaelmas vacation 4 Geo. 1. Archibald, Earl of Jay, 
was bailed before a judge at chambers, to appear in court the firſt 
day of the next term, to anſwer articles exhibited by his wife; 
himſelf in 8000/7. and four bail in 4000/. each. And on the ex- 
hibiting of the articles he was bound to keep the peace for twelve 
months. Michaelmas 8 Geo. 2. T. Brotherton gave ſecurity for one 
year upon articles exhibited by his wife; himſelf in 1000/, and 
two bail, each in 500/: theſe articles contain a ſeries of ill treat- 
ment for about eight months, the greater part of which time ſhe 
was with child, and ſtate that ſhe was brought to bed before her 
time in conſequence of her huſband's ill uſage, and that the child 
died ſoon after in convulſions. But the Court required bail for the 
ſpace of one year only, on the authority of three caſes; one of the 
Earl of Stamford in the 7 Geo. 1. who was held to bail for the ſame 
time on the complaint of his lady, himſelf in 5000 J. and two 
bail in 2500 J. each. Another inſtance was the caſe of Colonel 
Bladen, who was bailed at the ſuit of Sir John Shardon, himſelf 
in 1000/. and two bail in gp. The third was Colonel Onflow 
at the ſuit of Sir John Shadwell ; the principal in 1000 J. and his 
bail in 5oo/. each, both of theſe latter for the ſpace of one year, 
In Hilary term 17 Ges, 2. Lord Vane was held to bail for ane 
year; himſelf in 1000/7. and two bail, each in 500/. upon arti- 
cles exhibited by his wife, whom he had ſeized and kept by 
force, in breach of a private agreement, and after ſhe had been 
obliged to go abroad for ſome time in order to avoid him. Ar- 
ticles of the peace were exhibited in Trinity 21 G. 2. by Lady 
Lymington againſt her huſband, wherein ſhe ſet forth that, ſoon 
after ſhe lay in, he beat her in ſo violent a manner that ſhe was 
deprived of the uſe of her limbs, and that he had threatened to 
kill her; in conſequence of which, the Court held his lordſhip 
to bail for one year, in 5000/. himſelf, and two bail in 2500 J. 
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each. And laſtly, in Zafer 30 Ges. 2, (a) Eari Ferrers was 


ged to find ſecurity for a twvelvemonth only: himſelf in 50001. 
and two bail, each in 2500/. The circumſtances of that caſe 
were much. ſtronger againſt the defendant than the preſent. 
There is beſides another reaſon for inducitig the Court to leſſen 
the time to one year; for a bill of indictment for perjury has been 
found againſt Lady Strathmzre, ſounded upon the very articles 
now before the court. Fl 

Mingay and Law ſhewed cauſe againſt both the indulgencies re- 
quired by the rule. Firſt, With regard to the quantum of the fun 
demanded: it appears to be by no means unprecedented from the 
caſe of Lord lay ; for ! e was held to bail, himſelf in 8c00/. and 
four ſureties in 4000/. each; which, beſides being in itſelf a larger 
ſum than that now demanded, muſt appear ſtill more conſidera- 
ble, when the difference in the value of money at that time and 
at preſent is taken into the ſcale. 

As to the term for which ſecurity is required, it cannot, ſrom the 
nature of the thing, be guided by precedent z for each caſe muit 
reſt upon its own particular circumſtances, of which the Court 
muſt judge at the time. This, being a much more aggravated 
caſe than any which has been mentioned, requires the Court to 
demand a much more laſting ſecurity than was neceſſary perhaps 
upon former occaſions. A principal feature in the preſent de- 
fendant's ſituation is, that this is the ſecond time he has been 
called upon to give ſecurity for his good behaviour towards the 
proſecutrix for repeated inſtances of cruelty ; that therefore is an 
additional circumſtance which ought to have conſiderable weight. 
The only inſtance, in which articles have been exhibited a 
ſecond time, was that of Lord Ferrers, But though the term 
for which bail was required in that caſe was only for one year, 
yet much ſeems to have been done there by conſent z and that 
point was not preſſed by the counſel for Lady Ferrers. Exceſſive 
bail is a relative term; it depends upon the nature of the charge 
for which bail is required, upon the ſituation in life of the 
parties, and on various other circumſtances. Conſidering the ſta- 
tion of life in which the defendant is, this cannot be called exceſ- 
ſive in reſpect of the ſum; neither is it in reſpect of the term, 
becauſe it is abſolutely neceſſary for the preſervation of the public 
peace. In all theſe caſes, the power of requiring bail for any 


Jepgth of time is diſcretionary in the court. It is ſaid in Haul. 


(a) Jide 1 Burr. 635- 


P. c. 
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P. C. c. 60. ſ. 15. that the court may require ſureties even for a 
man's life. | 
It hath alſo been objected that no credit ought to be given to 
the truth of the articles, becauſe an indictment for perjury is now 
depending againſt her on that account. But that is rather an ag- 
gravation of the injury ; for if it ſhould turn out to be a malicious 
proſecution, no action can be brought againſt the defendant by 
| her. And, beſides, that argument has never had any weight even 
on motions for new trials. 
Erſkine and Chambre in ſupport of the rule contended that by the 
bill of rights exceſſive bail ought not to be taken in any caſe; and 


that bail which was required to a larger amount and for a longer . 


time than was eſſentially neceſſary for the preſervation of the peace 
was exceſſive. The conſequence of the Court's refuſing the preſent 
application will be, thatthe defendant mult remain in priſon during 
the whole term of fourteen years; as it is expreſsly ſworn that 
he cannot by any means procure bail for ſo great a length of time. 
As to the paſſage cited from Hawkins, it does not deſerve much 
conſideration ; for he himſelf only ſtates it as hearſay, and no au- 
thority whatever is adduced in ſupport of it. Here it cannot be 
neceſſary to require bail for fourteen years; becauſe an information 
is now depending againſt the defendant on this very account, which 
muſt be determined within a twelvemonth. And if the defendant 
ſhould be acquitted upon that information, it would be extremely 
unjuſt to require bail upon evidence which proves to be falſe: but 
if he be convicted, the court will then have an opportunity of im- 
poſing whatever puniſhment they think proper. It has been ſaid 
that the circumſtances in this caſe are unprecedented ; but the caſe 
of Lord Ferrers was a much ſtronger one than the preſent, It is 
well known with what barbarity he treated Lady Ferrers, having 
made ſeveral attempts to take away her life, and having inſulted 
her in the groſſeſt manner. There too he broke his firſt recog- 
nizance, by preſenting a piſtol to Lady Ferrers ; but it is acknow- 
ledged that this defendant kept his; and therefore the tranſgreſſion 
in that caſe was much greater than this. And when his Lordſhip 
was called upon to give freſh ſecurity the ſecond time, he behaved 
with the utmoſt indecency in court; yet, even in a cafe ſo circum- 
ſtanced as that was, the court on the exhibition of the ſecond ar- 
ticles did not require bail for longer time than a twelvemonth. 


And that was not done by conſent, as has been contended ; for 


the conſent there expreſſed only went to a permiſſion to juſtify 
one bail till another could be procured, At all events, as the 
W difhculty 
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difficulty ariſes from the defendant's not being able to procure bat 
for ſo great a length of time, the court may require bail only for 
a twelvemonth at preſent, and may afterwards renew it from year 
to year, as they ſhall ſee proper, without any freſh facts being 
exhibited againſt the defendant, upon the proſecutrix's declaring 
to the court that ſhe does not think herſclf ſecure from the vio- 
lence of the defendant. 

ASHHURST, J. The circumſtance laid before the court of an 
information being now pending againſt the defendant for the ſame 
charge muſt make great impreſſion upon us in regard to the di/- 
cretion which we may exerciſe in this inſtance. But as to the 
gower of this court to compel perſons againſt whom articles of the 
peace are exhibited to find ſureties for a term exceeding one year, 
I do not entertain any doubt about it. For this court, which has 
a general authority to preſerve the peace, has a right to require 
fach bail and for ſuch a length of time as will beſt anſwer the 
ends of public juſtice. It has been then ſaid, that the court may 
require freſh bail at the end of a twelvemonth, and ſo from year 
to year as long as they ſhould think neceſſary, without any freſh 
facts being exhibited againſt the defendant. But I very much 
doubt whether we have ſuch a power: It has been admitted that 
there never was any inſtance of the kind; and I confeſs I ſhould 
be very loth to eſtabliſh ſuch a precedent. The next thing urged 
is, that it is not neceſſary in this caſe to require ſecurity for more 
than one year, becauſe the information which is depending againſt 
the defendant muſt neceſſarily be tried before the expiration of 
that time, and, in caſe he is found guilty of that charge, the court 
may require ſuch bail, and inflict ſuch puniſhment on him, as they 
may think proper ; and that, if he be acquitted, it would be very 
hard that he ſhould be ſtill confined on a charge, for which it will 
then appear that there was no foundation. That argument, I 
own, has great weight with me. For though I have no doubt 
of the power of the court, where articles of the peace are ex- 
hibited againſt any perſon, to require bail for what length of time 
they think neceſſary, not indeed by way of puniſhment, but zs 
a ſecurity for the public peace, yet, in this caſe, as the ends of 
Juſtice may equally be anſwered by ſhortening the time for 
which bail has been required, I ſhall have no objection to it. 
Therefore, if it were not for the circumſtance of the information 
being now depending, I think the court ſhould require ſecurity 
for the whole time. But that circumſtance weighs very much 
with me; and as the information muſt neceſſarily be tried with- 
* 


- 
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in a year or two, I think the ſecurity may be confined to two 178). 


As to leſſening the ſum required, no ground has been laid be- Wg . 


fore the court to induce us to do it. The defendant ſtands charged Bows. 
with as daring an outrage as ever was committed in a civilized 
country, But as there may be ſome difficulty in procuring two 

bail for ſo large a ſum as 5000/. each, I think he may be at li- 

berty to ſubſtitute four bail in 2, 500 J. each. 

BULLER, J. The only point on which I have heſitated was, 
whether the term ſhould be leſſened to one or two years. For 
unleſs there be ſome delay on the part of the proſecution, the in- 
formation will be tried within a year. The court are to look, 
not to the time when the information may be tried, but to the lateſt 
time when the defendant may be brought up to receive judgment. 
That will probably happen in the courſe of one year, but it may 
poſlibly exceed that time. And if the defendant ſhould be acquit- 
ted within the time for which the recognizance is taken, the court 
will certainly receive an application to diſcharge it immediately, 

As to the power of the court to require bail for a greater length 
of time than one year, I cannot entertain a particle of doubt about 
it. And in a caſe ſo outrageous as the preſent, and where the 
defendant watched the opportunity of diſcharging his former bail, 
the court would be highly juſtified in requiring ſecurity for a much 
longer time. 

Gos, J. I am entirely of the ſame opinion. 

The defendant on a ſubſequent day gave ſecurity for the peace 
for two years, himſelf in 10,060/. and tu bail in 5,000/. each. 


—  — — 


Dot on the Demiſe of FREELAND againf Bun. 22 
97 


JECTMENT for a cellar and wine-vaults in Weſlminſler, A demiſe of 
tried before Buller, J. at the ſittings after laſt term. The — 
defendant claimed under a leaſe from the leſſor of the plaintiff te in the 
of certain parts of a mefluage ſituated on the Weſt fide of Swa!low- of 4 pani- 
fireet, deſcribed to be one room on the ground floor, and a cellar cht t. 
thereunder, and a vault contiguousand adjoining thereto, and three them, part 
rooms, together with the ground whereon the ſame now ſtand, was a yard, 
and together with a piece of ground on the North ſide, particu- — — 


der that yard which was then in the occupation of B. another tenant of the leſſor. And the cor, 
in an ejectment brought to recover the cellar, is not eſtopped by his deed from going into evid nce, 
to ſhew that the cellar was not intended to be demiſed. 
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larly deſcribing it, with an exception of a right of way; and the 


—— whole were deſcribed to have been late in the occupation of 4. 


Dor 


It was admitted that the vault in queſtion was under this piece of 
ground which was a yard. 

The defendant reſted his title on the maxim that cy of fe- 
lum, ejus eft uſque ad cœlum © ad inferas. The leſſor of the plain- 
tiff offered evidence to ſhew tliat at the time of the leaſe the cel- 
lar in queſtion was in the occupation of B. another tenant ; and 
therefore that it could not have been the intention of the parties 
that it ſhould paſs by the leaſe to the defendant z and that the 
defendant had not claimed it till after the expiration of that leaſe, 
The defendant's counſel objected tothis evidence, becauſe the leſ- 
for of the plaintiff was eſtopped by his deed from ſaying it was not 
meant to paſs. But Buller, J. was of opinion that the evidence 
was admiſſible ; and the plaintiff obtained a verdict, with liberty 
to the defendant to enter a nonſuit if the objection were well. 
founded. 

Mingay now ſhewed cauſe againit a rule for entering a nonſuit. 
The evidence offered was not contradictory to, but in explanation 
of, the deed. It is evident that it was not the intention of the 
parties that the cellar ſhould paſs by the defendant's leaſe, becauſe 
every thing which was intended to be leaſed was particularly de- 
ſcribed, and no notice is taken of the cellar. And the leſſee enjoys 
premiſes which anſwer to every part of the deſcription in the leaſe, 
Beſides, the premiſes intended to be demiſed are deſcribed as late in 
the poſſeſſion of 4 ; and this cellar was in the occupation of B. 
According to the deſcription of the premiſes therefore the defend- 
ant has no claim to the cellar; unleſs he be entitled by the ſtrict ope- 
ration of law, for want of an exception of that which was not in- 
tended to be leaſed. And it is to be conſidered that in London and 
Weftminfeer it is not unuſual for landlords to let the buildings above 


ground to one tenant and thoſe underneath to another; ſo that the 


ſtrict rule of law cannot be applied to caſes like the preſent. But 
a farther argument alſo ariſes from the circumſtance of the cellar 
being in leaſc to another perſon, at the time when the defendant's 
leaſe was granted; ſo that the leſſor of the plaintiff could not have 
granted it, even if he had wiſhed ſo to do. 

Bearcreſt and S. Heywood contra. The leſſor of the plaintiff 
is ſtopped by his own deed from recovering theſe premiſes. 
For he is the leſſor of the defendant as well as of the plaintiff; 
and whatever right any third perſon might have, he cannot diſ- 


pute the defendant's title, The rule of law is clear, and the 
queſtion 
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every grantor is eſtopped not only from ſaying that he did not —— 


grant, but that he had no eſtate in the premiſes. Now this eject- 
ment is for a cellar which is locally ſituated under the ground, 
which it is admitted was demiſed to the defendant. And the leaſe 
paſſed every thing which was under it, But ſuppoſing the ſtrict 
rule of law could not be applied to the preſent caſe, and that the 
intention of the parties could be enquired into, it is clear that the 
leſſor of the plaintiff did not intend to except the cellar in the de- 
fendant's leaſe. For whatever was intended to be excepted is 
mentioned in the leaſe; there being an exception of a right of 
way. As to the defendant's not claiming till after the expiration 
of the other leaſe to B. that does not aſſiſt the right of the leſſor 
of the plaintiff; for the ſame queſtion of law ſtill ariſes, And it 
was no objection to the leſſor's granting the cellar to the defend- 
ant becauſe it was then in leaſe to H, for perhaps the defendant 
was not to take poſſeſſion till after the expiration of the other leaſe, 

ASHHURST, J. It appears plainly from the evidence that this 
objection is againſt the juſtice of the caſe, For it was not in 
the contemplation of the parties at the time of the leaſe to paſs 
the cellar, and it appears that for three or four years after the 
defendant's leaſe the leſſor of the plaintiff received rent from the 
former tenant of the ocllar. The only queſtion is, whether the 
Court are abſolutely bound by the terms of this leaſe to put the 
conſtruction on it for which the defendant contends. Now, it 
ſeems to me, that the conſtruction of all deeds muſt be made with 
a reference to their ſubject- matter. And it may be neceſſary to 
put a different conſtruction on leaſes made in populous cities, from 
that on thoſe made in the country. We know that in Lender 
different perſons have ſeveral freeholds over the ſame ſpot; diſſer- 
ent parts of the ſame houſe are let out to different people. That 
is the caſe in the Inns of Court. Now, it would be very extra- 
ordinary to contend that if a perſon purchaſed a ſet of chambers, 


then leaſed them, and afterwards purchaſed another ſet under 


them, the after-purchaſed chambers would paſs under the leaſe. 
In the preſent caſe, conſidering the nature of this property, it 
was proper to let in evidence to ſhew the ſtate and condition of 
it at the time when the leaſe was granted. Primd facie indeed 
the property in the cellar would paſs by the demiſe, but that 
might be regulated and explained by circumſtances. Therefore 
I am of opinion, that, conſidering all the circumſtances of this 
I4 caſe, 
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caſe, it was proper to receive the evidence offered at the trial, 
which, when received, proved that the cellar was not intended 
to be paſſed by the demiſe to the defendant. | 
BuLLER, J. Where there is a conveyance in general terms 
of all that acre called Black-acre, every thing which belongs to 
Black-acre paſſes with it. And there the rule, which has been 
mentioned, primAfacie obtains. But whether parcel or not of 
the thing demiſed is always matter of evidence. Suppoſe the 
premiſes in queſtion had been the inheritance of another perſon at 
the time of this demiſe, inſtead of their being in leaſe, they clearly 
would not have been parcel of this demiſe. Then their being 
in leaſe to another perſon under this plaintiff cannot vary the 
queſtion, whether parcel or not. In the next place, it is very 
clear, on inſpecting the leaſe itſelf, theſe words cannot receive the 


general conſtruction of the law. This is a leaſe of a part of a 


meſſuage, conſiſting of one room on the ground floor, wi a 
cellar thereunder : now if the argument for the plaintiff would 
hold, the cellar would have paſſed with the room on the ground 


floor, without particularly ſpecifying it. Then a deſcription of 
another part of the premiſes is, C of ground, together with three 


rooms which ſtand on it.” Which ſhews that the parties have 
particularly deſcribed every thing which was intended to paſs. 
Then follows a demiſe of the yard deſcribed with the ſame par- 
ticularities, ſpecifying the abuttals and the dimenſions. 

Gnosx, J. This is a demiſe of premiſes in Weſtminſter ; and 
the queſtion is, whether it appears to have been the intention of 
the parties to demiſe this cellar. But every thing which was 
meant to be demiſed is particularly deſcribed in the leaſe, and 
no notice is taken of this. It might as well be contended that 
a leaſe of an houſe in the Adelphi would paſs the warehouſes un- 
derneath. But it would be the greateſt injuſtice to put the gene- 
ral conſtruction of law on grants of the houſes in that building; 
for we all know that thoſe houſes are held under titles entirely 


_ diſtin from the cellars and warehouſes underneath. And here 


the premiſes demiſed are deſcribed to have been lately in the 


occupation of A.; and if the parties had intended that this cellar 


in queſtion ſhould have paſſed, it would have been deſcribed as 
being in the poſſeſſion of B, But this cellar, not being a part 
of the premiſes, nor appurtenant to them, did not paſs under 


this leaſe. 
Rule diſcharged. 
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Davis againſt MAZZzZINxOHI. — 
Monday, 


GEVER AL perſons having been held to bail on affidavits, ſtat- 
ing that they had forfeited certain penalties within the lottery to hold to 
act (a) generally, without ſpecifying any particular offence, and ball on the 
applications having been made to diſcharge them on filing com- 27 C. 3. . 
mon bail, 
ASHHURST, J. declared, that on conſulting all the judges, tte af 
they were of opinion that a perſon could not be held to bail on (+), and 
a general affidavit that the party had incurred a penalty within the qefend- 
that ſtatute ;z but that it was neceſſary to ſtate the nature of the — — 
offence, as for inſuring, Cc. without ſpecifying the particular acts ſorieiture: 
which conſtituted the offence. 2 


fence need 


The preſent defendant had been arreſted for inſuring tickets ; m_—_ — 
and had applied to be diſcharged on filing common bail on the in- cumſtan- 


ſufficiency of the affidavit, which only ſtated that he had forfeited z Bort: 


the plainti 
ſuch a ſum by inſuring, &c. without flating that the defendant oblige ol 
vas indebted to the plaintiff, or that the debt was flill due. the deſend- 
Baldwin in ſupport of the rule. Mingay, contra. _— 
The Court were of opinion that the affidavit was ſufficient, him to the 


amount of 


The plaintiff could not take upon him to ſwear that it was a debt the penalty. 
due to him, becauſe any other informer might have previouſly 
commenced an action againſt the defendant. And as no perſon 
is entitled to the penalty till the proceſs is aCtually ſued out, it 
was not a debt due to the plaintiff at the time of making the aſſi- 
davit. Beſides, the clauſe in the act of parliament is very general: 
it only directs that the plaintiff ſhall ſwear to the amount of the 
penalty ſued for, without making mention of the debt; and here 
the plaintiff ſwore to the forfeiture, which is the cauſe of action. 
Rule diſcharged (6). 


f (a) 27 G. 3 c. 1. (5) 3 Burr. 1569. 
(e) Vide Watſon v. Shaw, foft. 2 vol. 654; & Holland v Bothmar, poſt. 4 vole 228. 


Dor on the ſeveral Demiſes of ELLITs and MEDWIN 12 005. 
againſt SANDHAM, : 


EJECTMENT for a houſe and garden at Horſham in Suſi — 


tried be fore Thomſon, Baron, at the laſt aſſizes for Suſſex ; nent tor. 


verdict for the leſſors of the plaiutiff, ſubject to the opinion of for years, 
reſerving 
the uſual covenants, &c. a leaſe made by him, containing a proviſo, that, in caſe the premiſes 
were blown down or burned, the leſſor ſhould re- build, otherwiſe the rent ſhould ceaſe, is void: 
the jury finding that ſuch covenant is unuſual. the 
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the court on a caſe ſtated. Henrietta Ellis being ſeized in fee of 


— cee premiſes in queſtion, by her will, dated 11th February 1783, 


Don 
againſt 


= 


gave and deviſed the ſame unto her brother H. Ellis, for life, 
without impeachmeyt of waſte ; and after his deceaſe, in caſe he 
died without iſſue, Sn to Jahn Ellis, one of the leſſors of the 
plaintiff, upon truſt to ſell the ſame for certain purpoſes therein 
mentioned. In which will is contained the following proviſo; 
Provided alſo, and my further will and meaning is, and I do 


c hereby appoint, that it ſhall and may be lawful to ande ſor 


my ſaid brother H. Ellis, from time to time during his eſte 
„for life in the reſpective hereditaments and premiſes afore- 
« ſaid, by indenture under his hand and ſeal, to demiſe or leaſe 
« the ſame or any part thereof to any perſon or perſons, for any 
« term or number of years not exceeding twenty-one years, to 
tc take effect in poſſeſſion, and not in reverſion, or by way of 
tc future intereſt ; ſo as in every ſuch leaſe or leaſes there be re- 


© ſerved and made payable half-yearly, during the continuance 


« thereof reſpeFively, the beſi and moſt approved yearly rent or rents 
« that can or may be gotten for the ſame, without taking for any 
c ſuch leaſe or leaſes any fine, premium, or foregift z and ſo as 
« none of the ſaid leaſes be made diſpuniſhable of waſte ; and that 
« in every ſuch leaſe there be contained uſual and reaſonable cove- 
ec ants, and a clauſe of re-entry for non-payment of the rent or 
© rents thereby to be reſerved; and ſo as the reſpective leſſees 
* execute counterparts of ſuch leaſes.” Henry Ellis, purſuant 
to the power reſerved to him by the foregoing proviſo, by inden- 
ture of leaſe, dated 1ſt of April 1785, demiſed the houſe and pre- 
miſes in queſtion to V. Sandham (the defendant), his executors 
and adminiſtrators, for twenty-one years, under the yearly rent 
of 121. payable at Michaelmas and Lady-day ; in which leaſe is 
contained a covenant on the part of the leſſee, © to keep the pre- 
« miſes in tenantable repair (accidents by fire or tempeſt except- 
« ed), and to yield them up at the expiration of the leaſe to the 
« perſon entitle without committing any waſte, ſpoil, or de- 
« ſtruction.” The leaſe alſo contained the following covenant 
on the part of H. Ellis the leſſor; © And alſo, that in caſe the 
<« ſaid demiſed buildings and premiſes, or any part thereof, with 
« the appurtenances, ſhall be blown down by violent ſtorms and 
<« tempeſts, or burned down by lightning, or other accidental 
« fire, during the ſaid term, that then the ſaid H. Ellis, or his 
« affigns, or the perſon or perſons who for the time being ſhall 


Abe entitled to the freehold and inheritance, his or their mw 
«K an 
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a tc. ſhall be at liberty to quit the aforeſaid premiſes, and be forth- 


« quith di charged from payment of the yearly rent aforeſaid.” H. 3 


Ellis died in Novemter 1785. In June 1786, John Ellis ſold the 
premiſes in queſtion to T. C. Medwin, the other leſſor of the 
plaintiff, for 300l. The jury found that the rent reſerved by the 
leaſe was an adequate rent for the premiſes in queſtion ; and alſo 
that the firſt covenant was an uſual covenant on the part of the 
lefſee 3 but that the laſt covenant was an unuſual and unheard-of 
covenant on the part of the leſſor. The queſtion is, Whether the 
leſſors of the plaintiff are entitled to recover? 

Hurſt, for the leſſors of the plaintiff, The queſtion is, Whether 
the inſertion of the ſecond covenant, which the jury have found 
to be unuſual, does not render the leaſe void? It muſt be ad- 
mitted as an univerſal rule, that all acts done under a particular 
power, which in their conſequences may affect the rights of third 
perſons, muſt in all ſubſtantial points be ſtrictly and pointedly 
warranted by ſuch power; otherwiſe they are void. 5 Co. 4. 
In Tayler dem. Atkins v. Horde (a), where one of the queſtions 
was reſpetting the validity of a leaſe executed under a ſpecial 
power, Lord Mansfield ſaid, © the intent of parties, who gave 
« the power, ought to govern every conſtruction. He to whom 
« it is giyen has a right to enjoy the full exerciſe of it: they, over 
« whoſe eſtate it is given, have a right to ſay, it ſhall not be 
« exceeded.” The condition ſhall not be evaded; it ſhall be 
« ſtriftly purſued in form and ſubſtance; and all acts done under 
te ſpecial authority, not agreeable thereto, nor warranted there- 
« by, muſt be void (5).” It becomes, then, material to conſider 
whether this power has been purſued in the preſent caſe. It is 
required that the rent ſhall be payable half-yearly during the 
whole term; that the leſſees hall be puniſhable for waſte ; and 
that in every leaſe there ſhall be contained the uſual and reafon- 
able covenants. Now the ſecond covenant provides, that in caſe 
the premiſes ſhall be blown down or deſtroyed by fire, the leſſor 
ſhall immediately rebuild, otherwiſe the leſſee ſhall be diſcharged 
from the payment of rent. This leaſe is therefore void, becauſe it 
contains a proviſo totally repugnant to the power under which the 
leaſe is granted. And according to the generality of this cove- 


(a) 1 Burr. Co. (% x Burr. 129. 
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Dor 
againſt 
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nant, if any part of the buildings, as for inſtance, a chimney, be 
blown down, the rent would ceaſe. The covenant is likewiſe 
contradictory to the power in another reſpec : the power ex- 
preſsly requires that the rent ſhall be reſerved during the whole 
term; but the leſſee, on a certain event, is not to pay any rent, 
In the next place, the covenant makes the tenant diſpuniſhable of 
waſte ; whereas he would otherwiſe be liable. So that the re- 
verſioner is in a worſe ſituation than he would otherwiſe have 
been. And though by the 6th Ann. c. 31. the tenant would not 
be puniſhable for waſte in the caſe of accidental fire, {till he muſt 
at all events pay rent during the whole term. And as he is ex- 
empted from that by the leaſe, it is void. 

Ningay, for the defendant, The queſtion is, What eſfeCt this 
covenant will have in the ſituation in which theſe parties now 
are? In the firſt place, the event has not happened which would 
occaſion the inconvenience. Uſual and reaſonable covenants 
mentioned in the power muſt mean uſual and reafonable cove- 
nants on the part of the leſſee : but this is a covenant made by the 
tenant for life. And though it would be void as againſt the re- 
verſioner, at leaſt the tenant for life might make ſuch a covenant 
to bind himſelf, it being only to his detriment. Suppoſe this co- 
venant had not been inſerted in the leaſe, the parties would have 


been preciſely in the ſame ſituation in which they are under the 


covenant; for in caſe the premiſes had been blown down or burn- 
ed by fire, the tenant would not have been obliged to rebuild or to 
A rent, In ſuch a caſe, a court would grant relief. In Brown 

vilter (a), the premiſes being burned down, a bill in equity 
was filed by the tenant to reſtrain the landlord from bringing an 
action at law for the rent due ſubſequent to the time of the acci- 
dent, and Lord Northington ſaid, “Here no action at law is brought, 
and therefore no relief is neceſſary. But if an action be brought, 
this court will reſtrain the landlord from proceeding to recover 
rent until the houſe is rebuilt.” In the caſe of Steele v. Wright (6), 
it was decided, that though the landlord is not bound to rebuild, 
yet the tenant is neither obliged to rebuild, or to pay rent till the 
premiſes are rebuilt, As far therefore as reſpected the tenant for 
life, he had a right to bind himſelf by this kind of leaſe z and as a 
court of equity would have compelled him to do what he has co- 
venanted to perform, the covenant is not unreaſcnable, At all 


(a) iſt June 1764, cor. Lord Nerttingten. Since reported in Al. 619. 
(+) Cur, Lord Af, 2773. | 
events, 
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events, however, if the Court ſhould be of opinion that the words 
of the power extend to unuſual and unreaſonable covenants on 
the part of the leſſor, and that this comes within that deſcrip- 
tion, yet the covenant may be rejected, and the leaſe itſelf ſup- 
ported in other reſpects. 

ASHHURST, J. A leaſe muſt be either good or bad in its crea- 
tion. Here the particular terms, under which the power is given 
to the tenant for life, are prefcribed in the power itſelf, He has 
the power of granting leaſes, provided the uſual covenants are in- 
ſerted : but here it is expreſsly found that the covenant in queſ- 
tion is unuſual. Then the queſtion is, Whether this avoids tlie 
leaſe itſelf, or only that particular covenant? It being expreſsly 
required that the tenant ſhould execute his power in a particular 
manner, that becomes a conditioa precedent, and if it be not 
complied with, the power never ariſes. In truth, he has no 
power to leaſe at all, unleſs it be executed in the form preſcribed, 
Here it is manifeſt that the leaſe was not made purſuant to the 
power, for it is not in the uſual ſorm. This leaſe was void in 
its creation, and the reverſioner has a right to take advantage of 
it, Many cafes have decided the preſent queſtion, and particu- 
larly one from the Oxford circuit ; there, an improper covenant 
was inſerted in the leaſe, executed under a ſpecial power, which 
it was determined avoided the leaſe itſelf, 

BorLII, J. In the cafe of leaſes made by a tenant for life, 
who has a ſpecial power of granting leaſes for a longer term than 
his own life, upon his death the leaſe is void, unleſs he has 
ſtrrictly purſued the power. In the preſent caſe, the Court are re- 

lieved from determining whether this covenant is or is not uſual ; 
| becauſe the jury have expreſsly found that it is unuſual, It has 
been argued, that the covenant only is void ; but the ſame rea- 
ſon which avoids the covenant vacates the leaſe itſelf, becauſe it 
is not warranted by the power under which it was granted. The 
defendant's argument, if it prove any thing, proves this, that 
no leaſe executed under a power could be bad except from the 
emiſſion of ſome covenant required; becauſe each covenant which 
is contrary to that power might be rejected. But that would 
be contrary to all the adjudged cafes on the ſubject. The leaſe 


againſt 
SANDHAN. 


muſt be taken to be good or bad on the face of it. Now this 


leaſe, on the face of it, imports to bind the reverfioner as well 
as the tenant for life. But, inaſmuch as the tenant for life has ex- 
ceeded the power, the leaſe cannot bind the reverſioner, and is 
therefore void. Another argument, which bas been uſed for 
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1787. the defendant, is likewiſe without foundation. For a leſſee is 


. obliged to pay rent, even though the premiſes ſhould be burned 


— down. Taoſe caſes in equity therefore muſt have turned upon 
sann. particular circumſtances. Mr. J. Buller then read the caſe of 
Pindar v. Ainſley and Rutter (a). 
Grosr, J. Of the ſame opinion. 


Poſtca to the plaintiff, 
(a) Ante, 312. 
idee. S | , , 
— Gafrrirhs againſt WILLIAMS, 
Paying mo- Els was an action againſt the defendant as an attorney, 
nag for negligence in not entering up judgment on a warrant of 
* 


Waere the attorney againſt a debtor of the plaintiff, by which he had loſt 
amaze 15, his ſecurity. The defendant pleaded the general iſſue, and after- 


fr unliqui- 
dared da- Wards obtained a judge's order for paying money into court, 


ninges, by a 
— 4+ . Notice was given to the defendant by the plaintiff's attorney that 


rode the payment was irregular, and that he ſhould not take it out 
ed, is irre- of court; but about ten days before the trial the plaintiff's agent 
— 2 took the money out of court, and afterwards the plaintiff obtain- 
tiff take the eq a verdict for the exact ſum paid into court. 
790% Ave On a former day Boxer obtained a rule to ſhew cauſe why the 
— Herve verdict which had been given for the plaintiff ſhould not be 
and cannot ſet aſide, and a verdict entered for the defendant. 
afterwards Douglas and Milles now ſhewed cauſe, and contended that, as 
eng this was an aCtion in which unliquidated damages were claimed, 
mee than the defendant could not pay money into court as of courſe. But 
—＋ a eyen if he could, this was too late, it being after plea pleaded. 
The plain. 1 JW if, 157. Barnes, 2 79- And that irregularity is not cured by 
— the plamtut's agent taking the money out of court; for the plain- 
ears; _ tiff cannot be in a better ſituation by thoſe means than he would 
Ann. have been if the defendant's attorney had paid the money into 
his hands. And even in that caſe, unleſs there had been a plex 
puis darrein continuonce, the plaintiff muſt have obtained a ver- 
dict, For nothing can be taken advantage of under the general 
iNue but that which happens before plea pleaded. Sullivan v. Men- 
tague, Dougl. 101. Reynolds v. Beerling, Dougl. 108. u. 47 (1) 
Beſides, the agent's taking the money out of court ought not to 
conclude the plaintiſf, aſter his attorney had expreſsly given no- 
tice to the defendant's attorney that ne would not take the money. 


(4) Sed vi. Evans v. Profſ:r, poſs. 3 vol. 326. 
The 
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The counſel in ſupport of the rule were ſtopped by the Court. 
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1787, 


AsHHuRsT, J. This payment of money was originally irre- 


gular; for this is not one of thoſe aCtions in which money could, 
ſtrictly ſpeaking, be paid into court: but that irregularity was 
waived by the plaintiff's taking it out of court. He ſhould hayg 
applied to diſcharge the rule as irregularly obtained but inſtead 
of that, he received the money which was paid into court, and 
went down to trial. It is no objeCtion that the agent in town 
took the money out of court, becauſe he acted as the plaintiff's 


attorney in town; and therefore the plaintiff is concluded by his 


acts. 

BuLLER, J. Where the defendant is entitled to pay money 
into court, it is a matter of courſe before plea pleaded ; and now, 
even after plea, it is perpetually done by obtaining a judge's order 
for that purpoſe, No inconvenience enſues to either party from 
this practice; becauſe if any expence has been incurred, that 
is ordered to be paid at the time of obtaining the rule. And 


Gtr. 


this tends to the furtherance of juſtice; for if the defendant pay ' 


into court what is really due, the plaintiff ought in juſtice to 
take it. That is the caſe in general. It is true indeed that the 


defendant in this action could not in ſtrictneſs pay money into 


court, becauſe it is founded in damages: but if the plaintiff + 


had intended to object to it, he ſhould have applied to diſcharge 
the rule. But he has acquieſced under this order by taking 
the money, and therefore is eſtopped from ſaying that the de- 
fendant could not pay money into court. It has been ſaid that 
this is to be conſidered in the ſame light as if the defendant 
had, after plea pleaded, actually paid ſo much money to the 
plaintiff as a ſatisfaction; in which caſe, unleſs there had been 
a plea purs darrein continuance, the plaintiff would have been en- 
titled to a verdict. But this is extremely different from that 
caſe; for there the payment would be the act of the party, but 
this payment under a rule obtained is the act of the Court, 
and therefore could not be pleaded puis darrein continuance, 
Then as to the agent's taking the money out of court, it is the 
Tame as if it had been done by the plaintiff himſelf, For where 
there is an agent in town, all notices are given to him, and are 
not ſent into the country, 

GRosk, J. Here the objection, if good, is waived. For the 
plaintiff is eſtopped, by taking the money or t of court, from tak- 
ing advantage of any irregularity. There was time enough for 
the agent to haye written into the country, after he had taken the 


343 money 
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money out of court ; and, after that, the plaintiff ought not to 
haye proceeded to trial. 

The Court made the rule abſolute ; directing that the plaintiff 
ſhould have coſts to the time of the money being paid into court, 
and that he ſhould pay the defendant the ſubſequent coſts (a). 


(a) Ante 629. Sed wid. Stevenſon v. Yorke, P. 4. wel. 10. 3 & Kabell v. Hudſon, ib. 
contra as to colts, 


GOOD ATL and Others again? Dol LE. 


T Hs was an action by the indorſee of a bill of exchange 

againſt the indorſer, tried before Heath, Juſtice, at the laſt 
aſſizes at Warwick, The bill, which was dated on the 4th of No- 
vember 1786, was drawn by one Lutwych on John Rutter, in fa- 
your of the defendant, and payable fixty-five days after date, 
The defendant indorſed it to the plaintiffs. The bill was ten- 
dercd for acceptance by the plaintiffs to Rutter on 8th of No- 
vember, who refuſed to accept it. The firſt advice given of this 
refuſal by the plaintiffs to the defendant, was by a letter dated the 
6th of January following, which only mentioned generally the 
return of the bill, without ſpecifying the time or circumſtance of 
the tender of the bill to Rutter, and his refuſal. The bill expired 
on the 11th of January; and, on the next day, the defendant 
made a propoſal to one of the plaintiffs to pay the bill by inſtal- 
ments. Heath, Jultice, was of opinion, that as this propoſal was 
made under an ignorance of all the circumſtances of the caſe, 
which it was material for the deſendant to know, he was diſ- 
charged by the laches of the plaintiffs ; and, in conſequence of 
that direction, the jury found a verdict for the defendant. 

A motion was made by Lee for a new trial on two grounds; 
Firſt, That as notice in this caſe could not have been of any ſer- 
vice to the defendant, inaſmuch as Rutter was inſolvent when the 
bill was refuſed acceptance, it was not neceſſary to give notice. 
before the bill became due, and the indorſer {till continued liable. 
Secondly, ſuppoſing he-might once have taken advantage of the 
plaintiff's laches, yet he had waived that advantage by his ſub- 
ſequent promiſe. 

Balguy ſhewed cauſe. As to the firſt point; it is perfectly 
clear that the plaintiffs, if they meant to reſort to the defendant, 
ſhould have given immediate notice to him of the bill's being 
diſhonoured ; inſtead of which, they ſuffered a long ſpace of time 
to elapſe, by which neglect they have diſcharged the defendant. 
As to the other point; ; the defendant cannot be ſaid to have made 

kimſelf 
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himſelf liable by his ſubſequent conduct; for, if that were ſo, 1787. 


the ſame reaſoning would have governed the caſe of Blſard and 
Goopart 


Hirſt (a), where there was an abhelute promiſe to pay. That there- gain 
t, fore was much ſtranger than the preſent ; for here the party did Dotuur, 
not abſolutely ſay that he would pay the bill ; but, under an ig- 
b. norance of all the circumſtances, he makes to pay it by inſtal- 
ments. This then at moſt was only a conditional offer, and not 
being accepted, was the ſame as if it never had been made. 
Lee and Dayrell in ſupport of the rule, The caſe of Bleſard 
and Hirt was materially different from the preſent ; for the 
ground of that deciſion was, that if notice had been given, it 
. would have been extremely material, as the drawer continued in 
: credit for three weeks after the bill had been diſhonoured, But 
h here it was utterly impoſſible that notice could have been of 
ſervice whatever, for the defendant being the only indorſer, could 
| not have reſorted to the drawer; for in truth he became inſol- 
vent immediately after the bill was tendered for acceptance, 
But ſuppoſing the neglect of the plaintiff had at one time dif. 
charged the defendant from payment, yet he made himſelf ſub- 
ſequently liable by his offer to pay, And no argument can be 
drawn from the ſilence of the Court in Ble/ard and Hir/?, for that 
point was never mentioned even in argument; but if it had been 
urged, it would have been deciſive in favour of the plaintiff, 

The plaintiff's counſel alſo offered to procure an aſſidavit, that 
the drawee had no effeCts of the drawer in his hands at the time, 
But as to this, the Court were of opinion that, as between theſe 
parties, that would make no difference. 

ASHHURST, J. The caſe of  Blefard v. Hirſt goes the whole 
length of deciding the preſent. It was there determined that 
though it was not neceſſary that the holder ſhould preſent the 
bill for acceptance before it became due, yet if he do, he muſt 
give immediate notice to the perſon from whom he received the 
bill in caſe it is diſnonoured. Here ſuch notice was not given, 
and therefore the defendant was diſcharged. But then it is ſaid 
that he made himſelf ſubſequently liable by his propoſal to pay 

. the bill by inſtalments, which amounted to an acknowledgment 
of the debt. That argument might as well have been urged 
in the caſe of Blſurd v. Hirſt as the preſent, if it had been 
thought material. For there the indorſer abſolutely promiſed to 
pay the bill on his return from Leeds ; but, o his being apprized 


(a) 5 Burr. 2670. 
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that he was not bound by law, he refuſed. And yet that was 


w— not held as a waiver of the want of notice. That indeed was a 
yo ſtronger caſe than the preſent; for here the defendant only made 
Dottzy. A conditional Mer to pay by inſtalments, which, being rejected, 
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put matters in the ſame ſituation as if no offer had been made. 
The defendant then had a right to ſtand on the ſtrict rule of law ; 
and by law he is not bound to pay. 

BULLER, J. It is rather extraordinary that in the caſe of 
Blefard v. Hirſt, it ſhould have been made a doubt whether no- 
tice of non-acceptance, in the caſe of an inland bill of exchange, 
was neceſſary to be given to the drawer. For it had long been 
ſettled that notice was neceſſary to be given in the caſe of foreign 
bills. But no mention is there made of the want of notice being 
waved by a ſubſequent promiſe : and that was a much ſtronger 
caſe than the preſent z for there there was an expreſs promiſe to 
pay by the indorſer: but in this caſe there was only a conditional 
promiſe, which was made by the defendant under a total igno- 
rance of all the circumſtances relative to the bill having been 
diſhonoured. All this is an anſwer to an action againſt the in- 
dorſer. But if the action had been brought againſt the drawer, I 
ſhould have been willing to let in the affidavit to ſhew that the 
drawer had no effects in the hands of the drawee. That would 
be like the caſe of Bicherd:te v. Bolman (a). If A. draw on B. 
it muſt be taken primd facie that he has effects in his hands; 
otherwiſe he has no right to draw on him: but if the drawer has 
no effects in the hands of the drawee, he cannot be injured by 
want of notice that the drawee will not pay. 

GRosk, J. If there be any difference between the caſe of 
Blefard v. Hirſt and the preſent, it is in favour of this defendant. 
For at the moſt, this was only a conditional offer to pay, but that 
was a poſitive promiſe by the defendant to take up the bill as he 
returned from Leeds. That caſe, therefore, being preciſely in 
point, muſt govern the preſent, 


Rule diſcharged, 


( Arte, 4c 5, 
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BIR H againſt SHARLAN D. Friday, 
f May 11th. 


T HE defendant being in execution at the ſuit of the plain- A bond and 
tiff in September 1785, a commiſſion of bankrupt iſſued — 
againſt him, and he was declared a bankrupt. Soon after, in confeſs 
order to regain his liberty, he gave the plaintiff a bond and war- — — 
rant of attorney to confeſs judgment for the old debt. That — 
bond and warrant of attorney having been put in force, the de- bankruptey, 
ſendant obtained a rule to ſhew cauſe why he ſhould not be diſ- ny 
charged out of execution, having obtained his certificate, upon liberty, is 
the grounds that the bond and warrant of attorney were bad, no by We 
attorney on his behalf having been preſent when they were exe- fcate,altho* 


cuted; or ſuppoſing they were valid, the debt might have been _ original 


proved under the commiſſion. — 
Mingay ſhewed cauſe. As to the firſt objection, the caſe of if the ob- 
Fell and Riley (a) is deciſive. It is there ſaid, that the rule of get 15a 
Eaſter Term, 15 Car. 2. which requires that an attorney on the aged in 
part of the priſoner ſhould be preſent when a bond and warrant it is — 4 


of attorney are executed by him, only relates to perſons in — 
cuſtody upon meſne proceſs. With reſpect to the ſecond ground, ſhould be 


the old debt was extinguiſhed, and a new conſideration aroſe upon 1 

which the bond and warrant of attorney were given, which ope- — time of 

rated as a new debt. That therefore, being ſubſequent to the —— 

bankruptcy, could not be proved under the commiſſion. — 
Baldwin, in ſupport of the rule, abandoned the firſt ground; 

but contended, that the giving the bond and warrant of attorney 

to confeſs judgment for the ſame debt, and to the ſame plaintiff, 

did not raiſe a new debt, and therefore might have been proved 

under the commiſſion. 

Per Curiam, This certainly is to be conſidered in the light of 

a new debt ariſing upon a new conſideration, becauſe the bond 

and warrant of attorney were given in order to procure the de- 

fendant's liberty. The old debt was thereby extinguiſhed. That 

point was determined in the caſe of Vizers and Aldrich (5), and 

in Faques and Willy in the Term Reports (c). This is the 

ſame as if a new promiſe had been given for the ſame debt 


upon the ſame conſideration, even after a certificate obtained, 


(4) Corop. 281. vi 2 Stra, 1245- CP. (5) 4 Burr. 2452. () Aue, 559. 
| which 
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1787. which would operate as a new debt, becauſe the old debt ſtill 
— rained in equity. 


Br an en Rule diſcharged (a). 
againſt 
SHAR= (a) Vide poſt. Parkirſon v. Caines, 3 vil. 616. as to execution of bond and warrant 


FAND. by a priſoner. 


. : Mackenzie againſt MACKENZIE, 

8 FH E defendant having been arreſtsd on the following af- 
bail, facing fidavit, Bower obtained a rule to ſhew cauſe why he ſhould 
"xp A not be diſcharged on filing common bail. The affidavit was in 


— : the following terms: That the plaintiff*s ſiſter, A. Anderſon, 
to pay a l- by her will, gave and bequeathed unto the plaintiff 100 J. and 
$99 ol. directed that the ſame, with the other legacies, ſhould be paid 


equeathed by | : 
his teftatrix, immediately after her death, and made the plaintiff's daughter 


Tun 4 . reſiduary legatee. That the plaintiff's daughter, after proving 
— the will, married the defendant, and in September 1785 the 
ebat plainrif, Plaintiff received a letter from the defendant, containing (as the 
— ſaid Jun, defendant mentioned in the letter) a copy of the teſtatrix's will; 
caaſedſevcral in which copy, which was written by the defendant, it was 
ba, ſtated that the legacies were to be paid at the expiration of 
#9 the dgfend- twelve months after the death of the teſtatrix, and not imme- 


ft there diately after that event, as the truth really is. That, in the ſame 

_—_ letter, after ſtating ſecurities belonging to the ſaid teſtatrix to 

r the amount of 280 J. in his cuſtody, the defendant promiſed to 

ſuliciently pay the plaintiff his legacy of 100/. in May following. That 

politive. the plaintiff, not receiving the ſaid ſum, cauſed ſeveral applica- 
tions to be made to the defendant for payment thereof without 
effect; therefore the defendant is juſtly indebted to the plaintiff in 
the ſum of 1001. for the reaſons herein-before mentioned. 

Chambre ſhewed cauſe, and contended that the aſſidavit was 
ſufficiently poſitive to hold the defendant to bail. In Moultby 
and Richardſon (a), an affidavit that the defendant was indebted 
to the plaintiff in ſuch a ſum as he computes it, was held ſufficient. 
This affidavit is more certain, for the defendant not only ſwears 
poſitively to the debt, but alſo ſhews the foundation of it. 

ASHHURST, J. An afhdavit to hold to bail muſt be poſitive, 
and nothing ought to be left to be collected by inference. This 
affidavit is not ſuſliciently poſitive as to the debt, but it ſhould 
hare ſtated in addition that the ſum was ſtill due and unpaid. 

If it had ſo done, I ſhould have held it ſufficient, 


(4) 2 Burr, 1032. 


BuLLER, 
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Bur LER, J. There is a difference between the practice of 1787. 
this court and that of the Common Pleas. In this court the af 
fidavit muſt be poſitive as to the debt: But there the defendant _ _ 
is ſuffered to file a croſs affidavit, and the plaintiff may afterwards S 


file an additional one, in order to ſupply the defects of the firſt. xxnze. 
Therefore as no croſs affidavit is permitted to be filed in this 
court in anſwer to the plaintiſf's, it is abſolutely neceſſary that 
the affidavit on which the defendant is held to bail ſhould be 
poſitive. Now, in this inſtance, the plaintiff does not ſwear that 
the debt is ſtill due; it may be true, that he made ſeveral appli- 
cations without effect, and yet it may have been paid afterwards. 
This Court are ſo ſtrict in conſtruing affidavits to hold to bail, 
that in one inſtance they held an affidavit, that the defendant was 
indebted to the plaintiff in 5000 l. for money had and received, and 
for which he had not accounted, to be inſufficient ; which was a 
much ſtronger caſe than the preſent: and if I am not miſtaken, 
the caſe which was cited at the bar has been ſince over-ruled. 
An affidavit to hold to bail muſt be as ſtrong and poſitive as an 
affidavit to change the venue. 'Fhe caſes of aſſignees, executors, 
Dc. (a) are exceptions to the general rule. They are permitted 
to ſwear as to their belief only, which from the nature of their 
reſpective ſituations, is as much as they can do. 

Per Curiam, Rule abſolute (5). 


(a) Vide Helden v. Baker, ante, 83. 
(5) VJde H. Bl. R. C. B. 245; & Wieder v. C:feland, poſt. 5 vol. 364. 


— 


Tux N ER and Others againſt PEAR TE. Fridzy, 
May 11th. 


# Ba IS action was brought for withdrawing ſuit from the An obe- 


mill of the plaintiffs, fituated within the manor of Leeds, — 
which ſuit they claimed as lords of the ſaid manor. The de- CO 
fendant at the trial before Mr. Baron Perryn, at the laſt aſſizes aiter a triak, 


at York, ſet up an cxemption as being ſituated within the manor 3 ſuf- 
of Mypittert cum membris, which was part of the poſſeſſions of groundofit. 
the knights of St. John of Jeruſalem, the tenants of which manor — : 
had always been exempt from doing ſuit to the mill of the lord new trial: 
but it may 


of the manor of Leeds. It appeared that the manor of Whitkerk have ſome 
extended into the manor of Leeds, and the defendant brought 2 

evidence to prove that the houſes in reſpect of which this ex- where the 

CERS> - ap- 
plying appears to — 7 


emption 


— 
1787. 


Tuzxrr 
inft 


Prarie. 
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emption was claimed were ſituated within that part of N hitter, 
and were diſtinguiſhed by the mark of a croſs. Ihe jury found 
a verdict for the defendant; and a new trial was moved for, this 
term, upon two grounds: Firſt, That it was a verdict againſt 
evidence. Secondly, Upon an affidavit, that it had been dif. 
covered ſince the trial that ſive out of nine of the witneſſes on 
the part of the defendant were intereſted in the event of the 
cauſe, and therefore were incompetent, and ought not to have 
been received, The ground of their incompetency was ſtated 
to be, that they contributed towards the relief of the poor of 
Leeds, and that the overſeers of the poor had contributed twenty 
guineas towards carrying on this ſuit in reſpe& of the work- 
houſe, which was one of the St. John's houſes, and claimed a 
ſimilar exemption. In anſwer to this, an affidavit was made by 
thoſe witneſſes, that they did not know of this ſubſcription at 
the time they gave their teſtimony. 

Ceckell, Serjeant, Word and Topping, ſhewed cauſe againſt the 
rule; and as to the ſecond objection, they contended that it 
came too late, even if it were entitled to any conſideration at 
all: For in ſtrictneſs no perſon could be objected to as an in- 
competent witneſs, after he had been ſworn in chief. In Abra- 
hams and Bunn (a), where a witneſs was not objected to till 
after his examination, Lord Mansfe!d ſaid, * in ſtrictneſs, the 
objection comes too late after he has been ſworn in chief, exa- 
mined and croſs-examined. The ſtrictneſs ot law, in this reſpect, 
is very wiſe and ought to be adhered to, for the relaxation may 
be abuſed, and muſt always occaſion waſte of time.” But at all 
events, ſuppoſing the objection could be gone into, ſome of the 
moſt material witneſſes did not know that the houſes to which 
they belonged did contribute towards the general fund at the 
time that they gave their evidence: So that all objection, in 
point of intereſt, is entirely done away from them, and there 
were others who had no intereſt whatever, 

Chamber and Lau, in ſupport of the rule. If a witneſs has an 
intereſt in the cauſe, however ſmall or remote, that will render 
him incompetent. Here the witneſſes not only claimed a ſimilar 
exemption in reſpect of the poor-houſe, but likewiſe contributed 
to the defence of this action. In the caſe of Abrahams and Bunn, 
Lord Mansfield was only itating what had been the ancient 


(a) 4 Fun 2252, 


doctrina 
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doctrine in reſpect to witneſſes; and he certainly did not intend 
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to recognize it in its fulleſt extent, for he ſays that it had been re 


laxed in modern times, and, in that inſtance too, he held the wit- 
neſs to be competent; therefore it was decided on another ground. 

The Counſel on each fide alſo argued this caſe upon the merits; 
as to which, the Court being of opinion that the weight' of evi- 
dence was in favour of the verdict, they alſo diſcharged the rule 
on that ground; but they firſt gave their opinions upon the 
other point. 

AsHHuRsT, J. The regular time for objecting to the com- 
petency of witneſſes is at the trial. The ancient doctrine on this 
head was ſo ſtrict, that if a witneſs were once examined in chief, 
he could not afterwards be objected to on the ground of intereſt. 
Perhaps that ſtrictneſs may in ſome degree be relaxed by the cuſ- 
tom of ſuffering witneſſes to be examined conditionally, which is 
only waiving the objection for the time. But ſtill the objection 

muſt be made at the trial. Beſides, the affidavit on the part of 
the plaintiffs is anſwered as to the bias which might be ſuppoſed 
to be on their minds; for they ſwear that they did not know of 
any ſubſcription at the time of giving their evidence. 

Bur.LER, J. There has been no inſtance of this Court's grant- 
ing a new trial on an allegation that ſome of, the witneſſes ex- 
amined were intereſted ; and I ſhould be very ſorry to make the 
firſt precedent. Anciently, no doubt the rule was, that if there 
were any objection to the competency of the witneſs, he ſhould 
be examined on the woir dire; and it was too late after he was 
ſworn in chief. In later times, that rule has been a little re- 
laxed; but the reaſon of doing ſo muſt be remembered, It is 
not that the rule is done away, or that it lets in objections which 
would otherwiſe have been ſhut out. It has been done princi- 
pally for the convenience of the Court, and it is for the further- 
ance of juſtice. The examination of a witneſs, to diſcover whe- 
ther he be intereſted or not, is frequently to the ſame effect as his 
examination in chief: So that it ſaves time, and is more con- 


venient to let him be ſworn in chief in the firſt inſtance; and in 


caſe it ſhould turn out that he is intereſted, it is then time 
enough to take the objection. But there never has yet been a 
caſe in which the party has been permitted after trial to avail 
himſelf of any objection, which was not made at the time of 
the examination. But in the preſent caſe there is not the leaſt 


foundation for tl is Court to interpoſe; for it cannot be ſaid 
| that 


Tus xte 
againſt 


Pranty, 
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that the witneſſes were ſwayed by this intereſt in the leaſt degree, 
I do not ſay that it might not have been a ground to object to their 


TosxEz teſtimony on the trial, ſuppoſing the whole of what was ſuggeſted 


againſt 


Pzaxte. by the plaintiff was true: but it would have been neceſſary to 


have determined another queſtion firſt, Whether the houſes in re- 
ſpect of which the witneſſes are ſuppoſed to be intereſted were 
really houſes formerly belonging to the knights of St. John of 
Feruſalem, before any deciſion could have been made on their 
competency ? but at any rate we will not permit them to make 
the objection now. Where it appears that one or more material 
witneſſes who were examined on a trial were intereſted, it may 
afterwards weigh with the Court as a circumſtance for granting 
a new trial, provided the merits of the cafe are doubtful ; but as 
a ſubſtantive objection, I am clearly of opinion that it ought not 
to be allowed. 

Grost, J. As to the competency of the witneſſes, it is not 
contended that in point of law we are bound to reject their teſ- 
timony now. This then is an application to our diſcretion ; and 
the queſtion is, Whether that ſhould induce us to reject their 
evidence after verdict ? If this objection had been made before 
me at the trial, perhaps I might have admitted it ; but then, by 
the rule of law, objeCtions of this nature muſt be made at the 
trial. And if the plaintiff will inſiſt upon the ſtrict rule relative 
to the incompetency of witneſſes, the defendant has an equal 
right to avail himſelf of the rule that the objection now comes 
too late. Formerly the rule was to examine on the voir dire; that 
indeed has been relaxed, But this application requires us to go 
farther; and the affidavit ſtates no ſufficient grounds in ſupport of 
it. In the firſt place, it does not clearly appear that the plaintiffs 
did not know of the objeCtion at the time of the trial, It is 


ſworn very looſely ; and if they knew of it at that time, that 
would be a deciſive reaſon for refuſing to allow it now. However, 
although no new trial has ever been granted on ſuch an objection, 
I do not know but that if a proper affidavit were made, it might 
have ſome influence on my mind, where the party applying has 
merits; but here the weight of the evidence is in favour of the 
verdict. 


Rule diſcharged, 
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The KING againſt Jonn Hocs. Soturdoy, 
May 12th. 
HE defendant having been rated to the poor for « the A houſe and 


engine-houſe,” appealed to the court of ſeſſions at Lancaſter, — 


who confirmed the rate, and ſtated the following caſe for the ton, which 
FE are rented as 

opinion of the Court. 3 
« John Hogg was rated to the relief of the poor for a building —_— 

& called The Engine Houſe, which conſiſts of a bay of building — 


« about eigliteen feet long and nineteen wide, in which there gane - nl 
. . - mu ue 
« is a carding machine for manufacturing cotton. The engine are rateable 


« js not fixed to the premiſes, but capable of being moved at — 
« pleaſure, The building, independent of the machine, is worth à particular 


. : SIE lac - 
te only two guineas per aunum, for which the appellant is willing — 


« to be rated. The building and machine together are rated at the opera- 


jon of 
« 361, The uſage of the town of Ribchefter has been not to rate — ſta- 
c perſonal property.” tute. 


C. Id. 266. 
This caſe was argued in this court laſt Hilary Term: but the S. C. 


Court wiſhing to be ſatisfied in ſome further particulars reſpect- 
ing the premiſes rated, directed the following rule to be ſerved on 
the juſtices ; 

Upon hearing counſel! on both ſides, it is ordered that the 
« order of ſeſſions in this caſe be ſent back for the juſtices to 
te hear evidence, and ſtate to this Court, Whether the engine 
« mentioned in the ſaid order be worked with water or with 
« hands? and whether the houſe wherein the ſaid enginc ſtands 
« be a dwelling-houſe, or built for the purpoſe of receiving the 
« engine? and whether it be uſed for any other purpoſe than 
ce working the engine? and in what manner the engine is put up 
ce in the engine-houſe ? and what is its ſize and bulk? and alſo 
« whether the owner of the building has contracted to diſcharge 
« the occupier from all taxes? 

To which the ſcſhons returned the following anſwers : 

« That the engine therein mentioned, is generally worked 
ce qvith water, but frequently by the hand. That the building 
herein the ſaid engine ſtands is nt a dwelling-houſe, nor was 
te it ereCted for the purpoſe of receiving the engine, but formerly 
tc was uſed for the purpoſes of turning bobbins, and as a weaver's 
&« ſhop, and is now uſed for the purpoſe of :arrying on the cot- 
© ton manufaCtory, there being in the ſame building two other 
« engines beſides the engine before mentioned, worked as 

5 &« aforeſaid; 
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& aforeſaid ; one of which is alſo uſed for the purpoſe of carding, 
“and the other for tumming, cotton, which tumming is another 
5 proceſs of the ſame manufactory. All the engines are placed 
* on the floor, and noways annexed or faſtened to the ſame, but 
&« may be moved at pleaſure, and carried out and worked in any 
other place, either by means of water or manual labour, and 
are not adapted to any particular building. The frame, in 
ee which the engine ſtands, is twelve feet in length, three feet 
« eleven inches in breadth, and two feet nine inches in height, 
t the ſemidiameter of the largeſt cylinder, with a ſmall roller at 
ce the top, riſing twenty inches above the frame; the engine ſink- 
« ing in the frame ſeventeen inches. Leonard Walmſley is the 
« leſſee of the premiſes under the owners, and is ſubject by his 
4c leaſe to diſcharge the premiſes from all taxes. And Hagg the 
« appellant is the undertenant : but Walmſley pays the taxes.“ 
Caldecott, in ſupport of the order of ſeſſions, contended that 
though the amended cafe was ſtill defective, and the queſtions 
ſtated by the Court evaſively anſwered, yet that ſufficient appeared 
on the caſe to enable the Court'to adjudge that this was a ſpecies 
of property rateable to the poor. Firſt, The engine houſe, con- 
ſiſting of the engine and the building (which form together one 


_ undivided ſubject) is rateable to the poor under the 43 Eliz. c. 2. 


f. 1. Secondly, The engine itſelf, independent of the houſe, as 
producing a certain annual profit without any riſk, is liable to be 
rated to the poor. 

As to the firſt; the caſe ſtates that this property is rated as a 
houſe called the engine-houſe, that this is not a dwelling-houſe, 
and that the uſe to which it was formerly applied was ſimilar to 


the preſent. The houſe is merely a caſe for the engine, and 


would be of no uſe without the engine. The engine gives name 
to the houſe, and the houſe and the engine together form one 
entire ſubject. It is only ſtated negatively in the caſe that the 
engine is not fixed to the fler, but for any thing that appears to 
the contrary, it may be fixed to ſome other part of the building: 
and, as it is worked by water, it muſt in ſome ſort be faſtened to 
the building. In ſome reſpects this is ſimilar to a mill, where the 
mill and the houſe are conſidered as an entirety. It appears by 
the cafe that Walmſley is the leſſee of the premiſes ; which mu 

comprehend the engine as well as the houſe: And as he is to 
pay all the taxes, this cannot be ſaid to be a tax on labour, ſince 


the building is in the hands of an undertenant. The caſe of St. 
6 | Nicholas 
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Nicholas Glouceſter (a) is immediately in point. There the Court 
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ſaid, that the houſe was built for the machine, and not the ma- 232 
ING 


chine for the houſe: It did not appear in that caſe that the 
machine was part of the houſe, but only that it was in the houſg, 
And 


(a) The Kine againff the Churchwardens and Overſeers of St. Nicnotas, 
G LouctsTER, E. 23 Ger. 3. B. R. 


The caſe ſtated that the mayor and burgeſſes of the city of Gleuceſter, about five 
years ago, were poſſeſſed of and entitled to a houſe in the pariſh of St. Nicko/as, Glous 
ler; and, being ſo poſſeſſed, erected a maclune in a ſtreet leading by the ſaid houſe, 
for the purpoſe of weighing waggons, carts, Cc. with coals and other things, and 
have received at the rate of 2 4. per ton for all goods weighed. That the ſteel- yard, 
part of the ſaid machine, by which the waggons; Sc. were weighed, was and al- 
ways hath been in the ſaid houſe; and the ſaid houſe is called the Machine. Houſes 
That the mayor and burgeſſes have no right to compel the owners of waggons to 
bring them to be weighed. That the houſe, independent of the machine, is worth 
51. per annum; and the profits of the machine about 40/. per annum. That the 
houſe ſands rated thus : ** The mayor and burgeſſes of Gloutefter for the machines 
houſe 24 1.11. 163.” The ſeſſions held that the profits of the machine were not 
rateable, and amended the rate to 5 /. only. 

Brarcroft ſhewed cauſe againſt the rule for quaſhing the order of ſeſſions. The 
queſtion is, Whether the weighing-engine in the machine-houſe is an object of the 
poor-rates, or whether the houſe alone ought to be rated? It appears from the caſe 
that the thing rated is the machine-houſe, the value of which is ſtated to be only 50. 
Now unleſs the Court can ſay, on theſe facts as ſtated in the caſe; that the weighing 
engine is part of the houſe, the order of ſeſſions muſt be confirmed. But that is a 
queſtion of ſact, and as the Juſtices at ſeſſions have not found it, this Court cannot 
preſume it. It does not follow that it forms a part of the houſe, becauſe it is ſtated 
to be in the houſe. And though poſſibly the machine may be preſumed to be a part 
of the freehold by being let into the ground, yet it dbes not follow that it is a part of 
the houſe. Now it the engine be not a part ofthe houſe, the Court cannot determine 
on this caſe that it is rateable as perſona/ty; for the rate is on the houſe, If every 
thing within the houſe is to be rated under the name of the houſe, all machines be- 


tives, 


Cald. 262; 
8. C. 


longing to manuſactures would be equally the ſublect of taxation; but that would be 


to impoſe a tax on manuſactures. 

Lee (Solicitor-Ceneral) contra. It is ſtated in the caſe that the ſteel-yard has al- 
ways been in the houſe, upon which the whole machine depends; the machine there - 
fore muſt be taken to be a part of the freehold. The circumſtance of the payments 
having been voluntary cannot vary the queſtion in this caſe; for there is no uncer- 
tainty in the payments; the machine produces certain annual profits, which the caſe 
ſtates to be 40/, If the houſe without the machine be worth only 8g /. and from its 
ſituation, uſe, or any other circumſtance, it becomes worth 40/. it is liable ſor fo 
much: the very thing, which tendets the houſe more valuable, is the machine. Ap 
in this caſe, it is perſectly immaterial whethet this is real or perſonal property; for, 
by the private acts made for the proviſion of the poor in this city, perſonal as well 
as real property is liable to the poor-rates. 

Lord Mansy1z.t v. Though the caſe does not ſufficiently explain whether this 
machine or ſteel-yard is annexed to the freehold, yet the nature of the thing ſupplics 
the place of an explanation. It muſt, from the very nature of it, be annexed to 
the freehold. It is ated ta be the machine. houſe, and the ſteel - yard is the moſt 
valuable part of the houſe. The houſe was built for the machine, and not the ma- 
chine for the houſe. No objection ariſes from the amount of thr rate; for, though 
ao deduction is Rated to be made for the labour of warking the fnachine, or fof the 
wear and tear of it, yet it is only rated at a little moge than half the value. | 

Wrzx x8, | concurred; adding that the whale was tyidently conſidered as on- 
entire thing, for it was called the Machine Here... | 
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And though that circumſtance was inſiſted on at the bar, yet the 
whole was held rateable. If the argument ab inconvenienti were 
to be reſorted to on ſuch an occaſion, it is to be obſerved that 
theſe manufactures tend to encreaſe the number of the poor in 
thoſe places where they are carried on; and thoſe perſons who 
are the means of encreaſing the poor rate ought to contribute 
to the ſupport of the poor. The fact introduced into the caſe, 
with reſpeCt to the uſage of not rating perſonal property in this 
pariſh, cannot vary the preſent queſtion ; for till the caſe of the 
weighing-engine, no ſuch property as that had been rated; and 
yet that was no objection in that caſe. In 7he King againſt Sal- 
trem (a) the Court ſaid, that the uſage of a particular pariſh 
couid not control the conſtruction of an act of parliament. And 
in The King v. Harman (6), Probyn, J. ſaid, uſages that can vary 
the conſtruction of an act of parliament muſt be univerfal, and 
not only the uſage of a particular pariſh. 

Secondly, The engine, as producing a certain annual perma- 
nent profit without any riſk, is rateable. It cannot now be con- 
tended that, as a general queſtion, perſonal property is not rate- 
able. In the caſe of the London waterworks (c) it was argued 
that the projects of a hazardous adventure were not fit objects of 
taxation : now the circumſtance of haying recourſe to ſuch argu- 
ments admits generally that perſonal property is rateable. In 
Rolls v. Gell (d), the leſſee of lead mines under the crown was 
held rateable for the certain annual profits which he received. 
So in the caſe of the weighing-engine there was a certain extra- 
ordinary profit ariſing from it which was determined to be rate- 
able. It it be objected that this is a tax on labour and manuſac- 


* 


(+) Bor rx, J. I cannot think that the juſtices at ſeſſions lad any doubt but 
that the engine was a patt of the houſe, and the moſt material part, becauſe the 
profits aroſe from thence. The doubt leit to the Court was, whether profits are rate- 
able. But the rate muſt be in proportion to the profits. If a private houſe be 
rated at any particular ſum, and it be converted into a ſhop, the rate muſt inertaſe 
in proportion to the Increaſed value of the houſe : but if the ſhop be again cenvertet 
into a private houſe, the rate muſt proportionably decreaſe. This caſe is ſimilar to 
the Cheltenham Spa; while the waters are fold, the rate muſt be in Proportion to the 
profits ariſing from the ſale. In the preſent caſe, the deſcription is ſufficient. The 
houſe is known by the name of, and rated as, the 2ſachine- Hyw'e . It is one entire things 
| Rule abſolute for quaſiing the order of ſeſſions. 


() Ah, Juſtice, was fitting in the Court of Chancery, as one of the Lords 
Commutiioners of the Creat Scal. 49% 


6% Z. 34G. 3. B. R (I] Fore, 9. (e) Cid. 155. u. ( Corep. 451. 
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tures, the anſwer to it is, that the tenant is not to pay the tax; and 1 787. 
whatever doubt there might be, whether the perſon who carries —— 
on the manufacture would be ſubject to the rate in reſpect of the Tde Kine 
riſk he runs, yet as ſoon as the engine is let, that riſk ceaſes; it = 


then produces a certain annual profit, and the manufacturer is 

not liable, ä 
Bearcroft, Cockell Serjeant, and Topping, contra. The caſe 
of St. Nicholas Glouceſter does not apply here. There the Court 
expreſsly ſaid they were ſatisſied on the circumſtances of that 
caſe that the engine was part of the freenold, and that the build- 
ing was only made to cover it, It was fixed in the ſtreet, which 
was the ſoil of the corporation, and therefore it came within 
the words of the ſtatute. It has been frequently remarked by 
the Court that they ought, in- deciding queſtions upon the 43 
Eliz. c. 2. to be governed by the words, and not to extend 
them by conſtruction. Now there are no words iti that act, 
which can juſtify the preſent rate, unleſs the engine be conſi- 
dered as part of the tenement. In the firſt place it is a rate on 
a houſe called the engine-houſe; but if it be not a houſe, it is 
immaterial what the name is; and this is expreſsly. ſtated not to 
be a dwelling-houſe. In the next place the houſe was not built 
for the purpoſe of the engine: it was formerly uſed as a weaver's 
ſhop, and at preſent it contains two other engines belides the one 
in queſtion, all of which, the caſe expreſsly ſtates, are not fixed, 
It is ſaid that, becauſe it is ſometimes worked by water, it muſt 
be fixed ; but that is negatived by the caſe, for it is ſtated that 
it may be moved at pleaſure. This cannot be ſaid to be one 
entire ſubject; for if the houſe were freehold, the building 
would go to the heir, and the engine to the executor. Notwith- 
ſtanding the original leſſee is to pay the taxes, to rate this engine 
would be to impoſe a tax on the manufactures of the country 
becauſe the under-tenant muſt pay a higher rent in proportion to 
the quantum of the taxes, ſo that the rate muſt ultimately fali 
on the manufacturer. They admitted that the uſage of a parti- 
cular place could not control an act of parliament, but con- 
tended that general uſage might explain it. Now if this en- 
gine be rateable, the ſame reaſon will extend the rate to ſtocks 
ing or woollen machines, which were in uſe at the time of the 
act, but which have never been held to be the ſubject of a rate. 
It appears in all the caſes where perſonal property has been held 
liable to be rated that there has been a conſtaut uſage in that 
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particular place in ſupport of it : but here ſuch an uſage is ex- 
preſsly negatived. As the argument of inconvenience has been 
reſorted to, that theſe manufaQtures encreaſe the number of the 
poor, it muſt be obſerved that the fact is the reverſe; for they 
are the means of affording employment to many of the poor, 
who would otherwiſe have been under the neceſſity of receiving 
relief from the pariſh. 

ASHHURST, J. It ſeems to me that this cafe is ſtill left im- 


perfect, for it is not ſtated negatively that this engine is not in 


ſome way or other fixed to the houſe while it is in a ſtate of 
working, It is only ſtated that it is not fixed to the Hor: but 
it may be fixed to the walls of the building without being fixed 
to the floor. And conſidering the nature of the thing, it muſt 
be ſo; for it is lated that the engine is worked by water, and 
the force of the water would diſplace it if it were not faſtened 
to the building. We cannot take any facts that do not appear 
on the caſe, as it is now returned; and it is not ſtated negatively 
that the engine is not fixed to the houſe. At all events part of 
the ſubject is rateable j and the rate is on the hore itſelf z and if 
the thing itſelf be rateable, the quantum of it is not for our con- 
fideration, but for that of the juſtices below. There are many other 
circumſtances ſtated here which would induce us to diſcharge this 
rule. This caſe comes directly within the caſe of St. Nicholas Glou- 


ceęſter. The houſe and engine are leaſed as an entire ſubject; for 


it is ſtated that the premiſes (which comprehends the engine and 
the houſe together) were let to Walmſley, who underlet to Hegg: 
and that takes away all leaning we might otherwiſe have to diſ- 
courage a tax which might poſſibly be a tax on labour; for this 
is not ſuch a tax, but on the contrary it is expreſsly ſtated to be 
a rate on the leſſor of the premiſes. On the whole therefore I 
am of opinion, that there is no good reaſon to induce the Court 
to make this rule abſolute. | 

But.LER, J. I have always been of opinion that it would 
have been better to have given a direct opinion at once upon the 
conſtruction of the 43 Eliz. c. 2. than to ſtate particular caſes, 
in order to ſee whether they formed exceptions to the act 
without giving an opinion on the general conſtruction of it. In 
the caſe of Atkins v. Davis (a), I Rated the principle to be 
that every man ſhould pay accordiag to his ability ; it ſeems to 
te a principle of natural juſtice ; and if that be right, the Court 
has nothing to do in doubtful caſes, but to ſee how they can 

(a) Tre 23 Geo, 3. B. R. 
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be adapted to the principle. In that caſe I agreed with the Court 1787 
that we cannot impoſe a ne tax on the ſubje& by conſtruQion: 
we are not to make, but to explain the law. But I then thought _—— 
and {till do think that, as a general queſtion, perſonal property is 80. 
rateable, and the queſtion ought always to be, Whether the parti- 
cular caſe be an exception to the general rule? I am very well 
aware of the great difficulty of rating perſonal property in all 

- caſes: but if it can be done, we muſt pronounce the law; and I 

think by law it is rateable, 

Nov in this caſe it is objected that the property is diſtinct in its 
nature; that the building and the engine are not the ſame, becauſe 
the former would go to the heir and the latter to the executor. 
This may be ſo in {ome caſes, but I think the objection is perfectly 

immaterial here. If the houſe be freehold it will go to the heir, 
if leaſehold to the executor; and if the engine be diſtin from 
the houſe, that at any rate would go to the executor. But if the 
property be in its nature rateable, it is indifferent to whom it will 
belong. However, in this caſe it is clear that both the engine and 
the houſe go together, for they are in the hands of a leaſeholder; 
they are rented together, and therefore would go to the executor, 
But in my opinion that does not make any difference in the queſ- 

; tion. The counſel for the appellants then objected that this is a 

rate on manufaCtures; I agree that it is ſo, Yet it is not a rate 

on labour, which cannot be maintained; but on the produce of la- 

bour, and the produce of labour is rateable. What a perſon may 

acquire in a profeſſion is not eo nomine rateable; but if, with his 

profits, he purchaſe land, Sc, that may be rated, Therefore, in 
| queſtions of this kind, we arc not to go into the manger in which 
the property may have been acquired; but the queſtion ought al- 
ways to be, Whether the thing which exiſts is to be rated? And 
the rule is that perſonal property, if viſidle and yielding a certain 
annual permanent profit, may be rated. In the preſent caſe the 
houſe and the engine are let together as an entirety; and upon 
this ground alſo I am of opinion that the rate is good. 

GRosr, J. The queſtion for the opinion of this Court is not, 
Whether the rate itſelf be equal or not ? that is a matter for the 
conſideration of the juſtices below: but the queſtion here is, 
Whether by law this particular ſpecies of property as deſcribed in 
the caſe is or is not rateable? Now the property in queſtion is 
an engine-houſe fitted up with this engine in it (whether fixed 
to is or not is not ſtated), and all let together under one leaſe, 
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1787, For it appears that Walmſley was the leſſee of the premiſes, which 
— comprehends the engine as well as the houſe. Then the engine 
_ — is let as part of the houſe; and the rate is upon the engine-houſe, 

Hos. Now by the expreſs words of the ſtatute 43 Eliz. c. 2. ,. 1, every 

occupier of lands, houſes, &c. is liable to be rated. Leaſehold pro- 
perty has always been rated, and this comes within that deſcrip- 
tion. Suppoſe the owner of a tenement, which unfurniſhed would 
let only for a triſſing rent, fitted it up as a malt-houſe, and put a 
malt-mill into it, and then let the whole together; the whole muſt 
be eſtimated together as any other leaſehold property according to 
its value. It has heen argued that this rate cannot be ſupported, 
becauſe it has not been the uſage in Ribeheſter to rate perſonal pro- 
perty. But we are interpreting an univerſal law, which cannot 
receive different conſtruQions in different towns. It is the general 
5 law of the land that this kind of property thould be rated; and 
. vue cannot explain the law differently by the uſage of this or that 
f particular place, It there had been any agreement eatered inta 
by all the inhabitants of the town not to rate any particular ſpe- 
cies of property for their own accommodation, that might have 
been binding upon themſelves as an agreement: but if a caſe be 
ſtated for the opinion of this Court upon the law on the ſubject, 
we cannot conſtrue the act of parliament according to their agree- 
ment. As to uſage, I am clearly of opinion that it ought not to be 
attended to in conſtruing an act of parliament, which cannot ad- 
mit of different interpretations: where the words of the act are 
doubtful, uſage may be called in to explain them. Here it is not 
[ pretended but that the houſe is worth the ſum at which it is rated; 
; and if ſo, we cannot ſay that property in ſuch circumſtances ſhall 
not be taxed, As to the argument of this beiny property of dif- 
; ferent kinds, and that part of it would go to the heir, and part 
| to the executor, it does not proye that the houſe ought not to be 
| taxed at the ſum at which it is let, but it attempts to ſhew that it 
1 ſhould be taxed only at the ſum for which it would be let, if there 
'$ were no fixtures; but here the houſe and the engine are let to- 
gether as an entire ſiuliect, and as ſuch they are liable to be rated, 
1 | This caſe is not to be diſtinguiſhed from that of St. Nicholas in 
wt Glouceſter. 
| Rule to quaſh the order of ſeſſions diſcharged (a), 
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HIS was a rule to ſhew cauſe why the ſum of 70/. 134. 10d. 
paid by the plaintiff to the ſheriff of Middleſex under a writ 

of fieri facias iſſued at the ſuit of J. Gover againſt the goods, Sc. 
of the defendant ſhould not be repaid by the ſheriff to the 


_ plaintiff, 


The circumſtances which gave riſe to this application were theſe: 
On the 25th of November 1786 the plaintiff entered up judgment 
againſt the defendant for 605/. and on the ſame day ſued out a 
Heri facias directed to the ſheriff of Middleſex ; on which a warrant 
was granted on the ſame day to Simp/on a ſheriff's officer, who 
entered and took the defendant's goods on the evening of that day. 
On the 27th of November another ſheriſſ's officer entered the de- 


fendant's houſe by virtue of a warrant on a ſſeri facias dated 23d of 


November for 631. 105. and intereſt, beſides fees, c. at the ſuit 
of Gover. On the return of the writ, the plaintiff applied to the 
ſheriff for a bill of ſale, who informed him that Gover's execution, 
being brought into the office prior to the plaintiff's, mult be firſt 
ſatisfied z; upon which the plaintiff paid into the ſberiff's hands 
70/. 135. 10d. the amount of Gover's execution, which was the 
jum now claimed. | 

Bearcrofſt, Mingay, Palmer, and Carre, ſhewed cauſe, and con- 


tended that the ſheriff was not only juſtified, but bound to give a 


preference to Gover's execution, becauſe the writ which was firſt 
delivered to the ſheriF muſt be firſt executed. At common law the 
goods were bound from the teſte of the fieri facias ; but by the 
29 Car. 2. c. 3./. 16. they are bound from the delivery of the writ 
to the ſheriff. The moment therefore Gover's executiòͤn was de- 
livered to the ſheriff, the defendant's goods were liable to ſatisfy 
his debt. In Smalcomb v. Buckingham (a), Ld. Holt faid, if two writs 
be delivered ra the ſheriſf on different days, and the ſheriſf execute 
the laſt firſt by making ſale of the goods, the ſale will ſtand good, and 
the perſon who delivered the firſt writ to the ſheriff ſhall have his 
remedy by an action againſt him. But the reaſon given why the 
vendee in ſuch a caſe ſhould keep poſſeſſion, is, becauſe it is for the 
quiet of purchaſers. So that, if the ſheriff had actually made ſale 
of the defendant's goods under the ſecond execution, the vendee 
might have retained them againſt the creditor under the frlt exe- 


(a) Carth, 420. 
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cution: but as no ſale was made under the plaintiff's writ of exe- 
cution, the goods were bound in the hands of the ſheriff by the de- 
livery of Gover's writ. The ſeizure by the ſheriff's officer was a 
ſeizure by the ſheriff; and no act has been done in this caſe to give 
an abſolute priority to the plaintiff's execution: but if a preference 
has aCtually been given to either, it is to Gover, becauſe this appli- 
cation appears to be made to recover back money paid under G- 
ver's writ. As no ſale was made under the plaintiff's execution, 
the writ firſt delivered to the ſheriff is entitled to a priority. So 
though an extent at the ſuit of the crown takes place of an execu- 
tion ſued out before; yet if the goods have been actually ſold under 
2 prior execution, an extent will not over-rcach the ſale. And this 
is the reaſon of making proviſional aſſignments under commiſſions 
of bankrupt, leſt an extent ſhould iſſue before a final aſſignment. 
Burrough, contra, adraitted that the ſheriff has in law no 
election, but is bound to execute that writ firſt which is firſt 
brought to his office. But though he is ſo bound, yet if in poi::: 
of fact he does eleQ, ſuch election binds the gaods, and the 
other party has only a remedy againſt the ſheriff, An execution 
is an entire thing, and cannot be ſuperſeded after it is once be- 
gun. Clerk v. Withers, Salk, 322. Charter v. Pecter, Cre. 
EL. 597. Moor 542. Here the ſheriff had begun to execute the 
plaintiff's writ firſt, which when once begun could not be de- 
feated by Gover's execution, 'The ſtatute of frauds makes no 
difference in the preſent caſe: at common law the goods were 
bound from the teſte of the writ; and this ſtatute directs that 
they ſhall only be bound from the delivery of the writ to the 
theriff, But it was determined ſoon after the paſſing of that act, 
ie that it was only made to aſſiſt a purchaſer in market overt, and 
that it left the party to the ſuit as he was at common law (a).“ 
In 2 Eg. Caf. Abr. 381. Ld. Hardwicke recognized the ſame 
conſtruction. 1 Ld. Raym. 252. In Salk. 323. it is ſaid, that 
by a ſeizure of goods under an execution the property is abſo- 
Jutely diveſted out of the defendant, and is in abeyance. From 
the moment of the ſeizure under the plaintiff's execution, the 
plaintiff had a right to the produce of the goods, though he had 
no property in the goods themſelves. And though the act of the 
officer be the act of the ſheriff ſo as to make the ſheriff anſwerable, 
yet the entry of one officer for a particular purpoſe under a ſpecial 
warrant cannot be the entry of the ſheriff for another purpoſe. 50 

| (a) Clin. 257. 
that 
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that the entry of Simpſon under the plaintiffs execution cannot 1987. 
be conſidered as the actual execution of Gover's writ, And in- 
dependent of the right, it would be highly inconvenient to allow zer- 
a dormant execution to take place of a ſubſequent one actually , <2 

. : : Jonas rox. 
executed: it would open a door to infinite fraud and injuſtice. 


And the ſafeſt rule ſeems to be, that he who firſt ſeizes ſhould 


be ſirſt entitled. 


Douglas, amicus Curie, mentioned the caſe of Rylot v. Pecl- 
ham (a), where it was determined that the execution laſt exe- 
cuted, though firſt delivered, was good againſt the ſheriff. 

ASHHURsST, J. The general principle of law, and which has 
not been contradicted by any of the caſes cited, is, that the per- 
ſon whoſe writ is firſt delivered to the ſheriff is entitled to a 
priority; and that the goods of the party are bound by the de- 
livery of the writ. But the legiſlature ſaw the inconvenience and 
hardſhip which would fall upon innocent purchaſers, if the 
vendee under the ſecond writ were liable to be diſpoſſeſſed of the 
goods which he had- bond fide bought; and therefore they guard- 
ed againſt it by the ſtatute of frauds. This I underſtand was the 
ſole object of that part of the act. It was only intended to ſecure 
the poſſeſſion of purchaſers under an execution. Here Gover's 
execution was delivered on the 23d of November, and the plain- 
tiff's not till the 25th. It is true indeed that the entry under the 
firſt execution was not made till the 27th, which was after the 
ſecond; but though the ſheriff ſuffered the ſeizure to be made 
under the ſecond writ firſt, yet he knew at that time of Gover's 
execution, and therefore made the bill of ſale to the plaintiff ex- 
preſsly under the condition of ſecuring him againſt Goaver. This 
then is not a bill of ſale under an execution to an innocent pur- 
chaſer, but to a perſon who purchaſed with notice of a prior claim. 


(a) M. 19 G. 3. B. R. the Court ſeemed to think at the time, what aſterwards 


appeared to be the fact, that in the caſe of R. and I', which has been cited, 


there had been an aQtual ſale. That caſe was as follows: 

Rybot v. Pecibum, Michaelmas 19 Geo. 3. U his was an action againſt the ſheriff 
for a falſe return to a fieri facias. The plaintiff delivered a writ of execution to the 
ſheriff, under which his officer levied the debt, and wade à bill of ſale, Then the 
ſheriff diſcovered a former execution in the office, and returned nua bona, On this 
caſe the defendant obtained a verdict. 

But a motion was made for a new trial on the ground, that though the other writ 
of execution being delivered firſt was material between ti plaintiff in that ſuit and 
the ſheriff, and would be ſufficient to charge the ſheriff with that debt: yet it was 
not material between the preſent plaintiff and the ſheriff, for he, having once ſo/4 


under the plaintiff's execution, was anſwerable to him for the debt. Carth. 419. 


Salk. 320. & 5 Iod. 376. were cited, On the day of ſhewing cauſe, the defendant's 
Founſel gave up the caſe; and a verdict was order:d to be entered for the plaintiff. 


This 
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1787. This agreement takes it out of all the caſes cited with reſpe& to 
innocent vendees. The caſes cited thew clearly that though the 

9 poſſeſſion of an innocent vendee ſhall not be diſturbed, yet as to 
Jo ageinff u. All the reſt of the world the goods are bound from the delivery 
of the writ. In Rybot and Peckham the ſecond execution was 
completed; and it was for that reaſon that the claimant under 

the firſt execution could not recover the money out of the hands 

of the creditor under the ſecond execution z and his only re- 

| medy was by an action againſt the ſheriff, But that is not like 
| the preſent caſe; for here the execution was not ſo completely 
; executed as that the money was paid into the hands of the plain- 
h tiif chiming under the ſecond execution. He is not a vendee 


bit hout notice, and fo is not protected by the ſtatute. It is 
clear, therefore, that he is not entitled to recover this money 
out of the hands of the ſheriff, | | 
Bur.Len, J. At all events this rule muſt be diſcharged; for 
NB 13 ſuppoſing the law to be as the plaintiff's counſel has contended, 
1 this is not a cafe in which the Court ought to interfere on mo- 
ö tion: for if the plaintiff be right he may bring his action againſt 
| the ſheriffl. But I think the law is clearly otherwiſe. In the 
1 caſe of Nybet and Peckham, the ſheriff, having two writs of exc- 
| l cution, levied and /e under the ſecond. There the Court held 
ff | him anſwerable to both parties. But here Gover's writ was firſt 


delivered to the ſheriff, and he has actually /o/d under that exe- 
＋ cution, as appears by the plaintiff's own rule Therefore the 
i ſheriff having levicd at the ſuit of Gower is liable to him. 
4 G ROSE, J. declared himſelf of the ſame opinion; obſerving 
. chat tlie money which was the object of the preſent application 
| | was levicd under Gover's execution. | 
| | Rule diſcharged. 
| 
1 
10 aten, SHove againſt WE BB. 
. Iſay 16th, 
| The conG 599 UMPSIT for goods ſold and delivered; money paid, 
5 — laid out, and expended; money had and received; and for 
| — *roag goods fold and delivered to one A. Debinſon upon the defend- 
10 antecedencly ant's credit and at his requeſt. Plea the general iſſue. 
| 1 goods fold, and the reſidue thereof money paid at the time of granting it, the grantee may recover 
\ i back the vrhole conſiderat ion, if the annuity be {-t aſide for inſormality in regi!t.ring the memorial, 


Nuere, Wacther he can, if part of the conſid: ration be ſor goods ſold at the time ot granting the 
annuity? ; 


3 On 
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to On the trial at the ſittings after laſt Hilary Term at Guildhall 1 787. 

ꝛe before Buller J. a verdict was taken for the plaintiff, damages 

to 1601. 174. 3d. ſubject to the opinion of the Court as to the *"*"*® 
againſt 

y ſum of 118. 175. 3d. part thereof. Wax. 

8 The defendant on the 26th of Fuly 1783 executed a bond and 

r warrant of attorney to confeſs judgment thereon in the court of 

's Common Pleas, for ſecuring an annuity of 25/, during the life 

- of the defendant. The defendant alſo executed an aſſignment of 

e his half-pay as an enſign in the army as a collateral ſecurity, 

y I he deeds for ſecuring the annuity have been ſince ſet aſide in 

: the Common Pleas, becauſe part of the conſideration, for which 

. the annuity was granted, was 461. 19s. 9d. due from the de- 

J fendant to the plaintiff for goods previeuſly ſold by the plaintiff 

7 to him, which was not ſpecified in the memorial as regiſtered, 


The reſidue of the conſideration, for which the annuity was 
granted, was 71/. 17s. 6d. paid by the plaintiff to the defend- 
ant in caſh at the time of granting the annuity. The defendant 
is indebted to the plaintiff in 42/7. for goods ſold, | 

The queſtion for the opinion of the Court is, Whether the 
plaintiff is entitled to recover any, and what, ſum beyond the 
ſum of 421.? 

This caſe was argued on a former day in this term by Word 
for the plaintiff, and Bower for the defendant, when the Court 
took time to conſider of it, 

On this day A/hur}t, J. delivered the opinion of the Court. 

The queſtion in this caſe will depend on the conſtruction of 
the ſtatute 17 Geo. 3. c. 26. called the Annuity Act. It appears 
from the above ſtate of the caſe, that the contract between the 
parties was for the ſale of an annuity of 25 J. per ann. by the 
plaintiff to the defendant, the conſideration of which was a debt 
of 461. 195. 9d. antecedently contracted by the defendant, and a 
ſum of 711. 175. 6d. paid to him by the plaintiff in money. Upon 
the regiſtering of this contract under the Annuity Act, the con- 
ſideration was ſtated to be the ſum of 118/. 17s. 3d. paid in 
money, whereas part of it was for goods ſold. 'The Court of Com- 
mon Pleas very properly ſet aſide and vacated the ſecurity, which 
they found themſelves bound to do under the expreſs words of 
the ſtatute. And the queſtion is, Whether, a the ſecurity is ſet 
aſide, the party can reſort back to the original debt, the fairneſs of 
which is not impeached, and maintain his action for the recovery 
of it? On the part of the defendant it was argued that the Legiſla- 


ture meant to make it i/legal to contract for the ſale of an annuity 
ny for 


N 7 al c 2 - > 
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1787. for any other conſideration than that of money, and if any part of 


the conſideration is for goods delivered, it ſo far taints the tranſac- 
tion, that if the ſecurity is ſet aſide, no right of action can ever ariſe 
as for goods ſold. In order to decide this queſtion, it will be neceſ. 
ſary to conſider the proviſions and meaning of the act of parlia- 
ment. It firſt providesthat a memorandum of all deeds for granting 
life annuities ſhall within 20 days after the execution thereof be 
enrolled in the court of Chancery, which ſhall contain the date, 
names of the parties, c. otherwiſe the ſecurity ſhall be void. It 
then provides that in every deed, inſtrument, or other aſſurance, 
by which any annuity ſhall be ſecured, “ the conſideration 
« really and bond fide paid, which ball be in money only, ſhall be 
« fully and truly ſet forth and deſcribed in words at length, 
« otherwiſe to be null and void to all intents and purpoſes.” 
Then it provides, that © if any part of the conſideration ſhall be 
returned to the perſon advancing it, or if the conſideration be 
paig jn nptes which ſhall not be paid when due, or if the conſi- 
deration or any part of it be paid in goods, &'. in all and every 
of the aforeſaid caſes it ſhall and may be lawful for the party to 
apply by motion, Cc. and if it ſhall appear to the Court that 
ſuch practices as aforeſaid or any of them have been uſed, it ſhall 
and may be lawful for the Court to order the deed, bond, &c. to be 
cancelled, and the judgment, if any has been entered, to be va- 
cated.” Theſe are the principal proviſions in the act of parliament 
on which the queſtion ariſes. Now had any part of the conſi- 
deration been for goods delivered at the time, which by agree- 
ment were to ſtand for ſo much money as the value put upon 
them, then the queſtion would have fairly ariſen, Whether, as 
this was in the teeth of the act of parliament, and one of the 
miſchiefs the act meant to remedy, as great frauds were practiſed 
in palming goods upon the purchaſer of the annuity, which 
were not of half the eſtimated value; then I ſay the queſtion 
would fairly have ariſen, whether, if the ſecurities were ſet aſide, 
the law would have raiſed any implied promiſe to pay the value 
of the goods? and the maxim might have been urged qued ex ma- 
leficio non oritur contraftus. But as that is not the caſe here, we 
give no opinion upon it. The goods here were not originally de- 
livered with a view to any ſuch contract, but were really and 
bond fide ſold. Ihe contract was ſtrictly legal, and not within 
the miſchiefs intended to be remedied by the act. 

Ihe ſecurity then is ſet aſide, not on account of any fraud or 
deſect in the contract itſelf, but upon a formal defect in mak- 


ing 


plaintiff is entitled to recover for them. 
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ing the memorial, or at leaſt it was an innocent miſtake of the law. 1 787. 
And taking that to be the caſe, when the ſecurity was vacated, the 
original contract revived. If indeed the fale had been made afew S 
days before colourably, and with a view of afterwards ſtating the Wz22- 
antecedent debt as a part of the conſideration of an annuity in- 
tended to be granted, that would have totally altered the caſe 
but as it is to be taken that they were bond fide fold, we think the 


In regard to the money paid as part of the conſideration ; as the 
ſecurity is not ſet aſide for any fraud in the tranſaction, but mere- 
ly for a miſtake or omiſſion in form, it becomes unconſcientious 
in the party to retain it, and is therefore recoverable on the count 
for money had and received to the plaintiff's uſe. Therefore we 
are of opinion that the plaintiff is entitled to recover for his 


whole demand, | 
Judgment for the plaintiff 160/. 19 f. 3d. 


—— — 


GoopT1TLE on the Demiſe of EsTw1ck againſt War. ap Ml 
| 13 
1 PON a motion for a new trial, where Bearcroft, Bower, & paper 


containi 


and Mills argued for the defendant, and Plumer for the words of 
leſſor of the plaintiff, the Court took time to conſider, and now — 
 A$HHURST, J. delivered the opinion of the Court as follows: With an a- 
This was an ejectment brought by the leſſor of the plaintiff, that the 22 


was opened by the defendant's counſel (at the laſt Oxford aſſizes 2 future, 
before Groſe, J.), dated in 1779, which was prior in point of a n 


time to the demiſe to the leſſor of the plaintiff, The agreement, ——— 


when produced in evidence, appeared to be on paper unſtamped, and not as 
and not under ſeal; it imported to be articles of agreement be- 8 
tween Lord Abingdon and the defendant's father, by which Lord therclore it 


need not be 


Abingden, in conſidetation of a ſum of money to be paid by Way, — if 
execut 


ſold him the goods in his honſe at Rycot. The ſubſequent part before 23 C. 
of the agreement was as follows ; And further the ſaid Earl of 3: Cages 
of a term to ſatisfy creditors, not having notice of an agreement for a leaſe before the grant of 
the term, may maintain an ej-&ment againſt the tenant in poſſeſſion under the agreement. A leaſs - 
in writing, though not under ſeal, cannot be given in evidence, unlcſs it be ſtamped. 


« Abingdon 
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ce Abingdon doth hereby agree to let, and the ſaid Richard Way 
te agrees to rent and take, for the term of ſeven, fourteen, or 
cc twenty-one years, in caſe the ſaid Earl ſhall fo long live, at 
&« and for the rent of 1400/. a- year, to be paid half-yearly, (the 
de ſaid Earl to pay or allow all manner of tithes and taxes 
c both ordinary and extraordinary) all his eſtate, &'c. at Rycot. 
cc Tt is agreed, the faid Richard Way ſhall enter upon all the ſaid 
& premiſes immediately, but not commence payment of rent until 
c Lady-day next. It is further agreed, that leaſes with the 
tc uſual covenants ſhall be made and executed by the parties on 
tc or before Michaelmas next.” 

On the production of this, it was contended that this being 
produced as a leaſe, and not being ſtamped, it could not be read 
in evidence; and the judge being of that opinion, the cauſe was 
not further gone into, and the plaintiff had a verdict. A motion 
has been made for a new trial, on the ground that this was not 
in fact a leaſe, though it was ſo opened by the defendant's 
counſel, but only an agreement. On the part of the plaintiff, 
it was contended that this is a leaſe, being by words de preſent ; 
for which was cited Prefer v. Philips at Niſ Prius, before Mr. 
Baron Perrot (a); or taking it not to be a leaſe, but only an agree- 
ment for a leaſe, then it gave the defendant only an equitable 
title, which cannot be ſet up in a court'of law againſt the plain- 
tiff who has a legal title. So that either way the verdict was 


right. On the part of the defendant it was contended, that 


though in common parlance, this may be termed a leaſe, it is 
in law only evidence of a parol demiſe, it not being under ſeal, 


and that, being only matter of evidence, it nced not be ſtamped. 


And as to the other objection, they anſwer that the defendant's 
agreement is prior to the demiſe to the plaintiff, and that they 
could have proved that the plaintiff, at the time of the defend- 
ant's title, knew of the demiſe to him; and that the convey- 
ance to him being a voluntary conveyance, he ſtands in the 
place of Lord Abingdon, and muſt be conſidered as a truſtee for 
the defendant; and the Court will not permit him to bring an 
ejectment againſt his cefur gue truſt. As to the queſtion whether 
this is or is not a leaſe, we are all of opinion that this is not a 
leaſe (b). The caſe in Ny 128. of Sturgeen and Paynter is 
in point, In the preſent caſe, there is alſo an exyreſs ſtipulation 
that leaſes ſhould be drawn before Michae/mas ; therefore it 


() Bull. N. P. 269. ; (5) Vide Cre. El. 33. 486. 


plainly 
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plainly was not the intention of the parties that ſuch agreement 1787. 
ſhould operate as a leaſe; but only that it ſhould give the defend. —— 


ant a right to the immediate poſſeſſion till a leaſe could be drawn, 
Had it been a leaſe, and as ſuch it was offered in evidence, we 
think that the determination was right, that it ough: to be ſtamped. 
For as to the argument that the word /eaſe is inſerted in the ſtamp- 
act amongſt other inſtruments which are all ſpecialties, and there- 
fore that it ſhall not be intended that the Legiſlature meant to in 
clude leaſes not by deed, we do not think any ſuch intention can be 
inferred, The only object of the Legiſlature was to raiſe a revenue 
from certain things enumerated. There is no reaſon why one of 
the things ſhould be charged rather than another. It is a matter 
of mere poſitive inſtitution ; and as it falls within the words, 
there is nothing in the nature of the thing to take it out of them. 
But if we thought that this had been a ſurprize upon the de- 
ſendant, and that by granting a new trial we could enable 
the defendant to make uſe of this paper as an equitahle agree» 
ment, and to ſer it up as a valid objection to preclude the plain- 
tiff from bringing his ejectment, we perhaps ſhould not re- 
fule it. 

The ground on which the defendant reſts his title is this; 
It is ſaid that the leſſor of the plainuff only repreſents Lord 
| Abingdon, it being a voluntary conveyance, and is to be conſidered 
as a truſtee for the defendant, and as ſuch he thall not bring an 
ejectment againſt his own ce/tu; que truſt. If we were to decide 
that, it would be going a great deal further than has ever yet been 
done. The only caſes, where this principle has been adopted, 
are where the leſſor of the plaintiff has been clearly and unequi- 
vocally a truſtze for the defendant; and it would have been of 
courſe for the Court of Chancery to have decreed a conveyance to 
him. It is not neceſſary for us to ſay what a Court of Chancery 
might do in the preſent caſe. But thus much. we may ſay, that 
it is not a mere voluntary conveyance to the leſſor of the plain- 
tiff. It is made to him as a truſtee for the benefit of creditors, 
and it is the ſame as if a mortgage had been made to any indivi- 
dual creditor, and he had brought the ejectment. In that caſe, 
it might perhaps be contended, that as each party had an equi- 
table claim upon Lord Abingdon, whoever Vr got the legal title 
to the eſtate, ought not to be diveſted of it by a court of equity. 
But we do not mean to give any opinion as to this. It is enough 
for us to ſay, that this being at leaſt a doubtful inquiry, which 
the defendant ſets up againſt a legal title, this court, or a judge, 
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Join in a 

ale and re- 
leaſe to 
make a te- 
nant to the 


præcipe, 
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at Nif Prius, would not, and ought not to interpoſe ; and there. 
fore it would be nugatory to ſend it down to a new trial. 
: Rule diſcharged (a), 
( Vide poſt. 2 vol. 739. Doe d. Coore v. Claire; & poſt. 5 vol. 163. Ree. d. Fackſen 
v. Add urner. 
— 
SMITH on the Demiſe of Ricyarps againſt CLYFFORD, 


E JECTMENT for lands lying in Normanton, Nottingham, 

tried before Heath, J. at the laſt Nortingham aſſizes; when a 
verdict was found for the plaintiff, ſubject to the opinion of the 
Court on the following caſe; 

Fobn Richards by his will, dated 3oth June 1753, deviſed all his 
lands, c. in Normantonorelſewhere, either in poſſeſſion, reverſion, 
or remainder, to T homas Richards, T homas Lee the elder, and Thomas 
Lee the younger, tothe uſe of the teſtator's nephew, John Richard:, 
for lifez remainder to the firſt and other ſons of John Richards in 
tail; remainder to the heirs of the body of his ſaid nephew John 
Richards; remainder to truſtees in truſt to ſell the ſame and divide 
the money ariſing therefrom among :ne teſtator's four ſiſters, and 


— his niece therein named. On 3oth May 1754, the teſtator by a co- 


the eſtate - 
tail limited 
to the ſons 
of B. is not 
de veſted by 
the recove- 
ry, nor is 
eie any 
forfeiture of 
the reſpec- 
tive eſtates 
of A. and 
3. 


dicil to his ſaid will declared the ſaid deviſe as far as related to his 
nephew to be null and void, and directed that he ſhould only have 
ſo much of the ſaid premiſes as ſhould amount to the yearly value 
of 207. with certain limitations over. By indentures of leaſe and 
releaſe, dated 4th and 5th April 1764, between Thomas Lee, the 
ſurviving truſtee in the will, of the firſt part, John Richards, the 
teſtator's nephew, of the ſecond part, John Clyſſord, the defendant, 
of the third part, and Thomas Dalby and William Dixwell of the 
ath part, reciting the will and codicil, and alfo an indenture dated 
18th November 1760, between the faid F. Richards, the teſtator's 
nephew, of the one part, and the defendant of the other part, 
by which Richards in conſideration of 3oo/. granted to the de- 
fendant all the eſtate, ©. deviſed to him by the teſtator which 
ſhould be allotted to him by his truſtees, for ninety-nine years, 
if Richards ſhould ſo long live; and alſo reciting a decree in 
Chancery, whereby it was decreed that the will and codicil of 
Richards ſhould be eſtabliſhed, and the truſts thereof performed, 
and that Richards (party to the indenture) was entitled to have 
ſo much of the deviſed premiſes as ſhould amount to the yearly 
value of 201 and that Lee, the ſurviving truſtee, ſhould ſet out a 


part of the premiſes of ſuch yearly value, Lee in obedience to 
that 
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that decree, by and with the approbation and appointment of the 
preſent defendant, and Richards (party thereto) bargained, ſold, 
releafed, allotted, confirmed and appointed, unto Dalby and Dix- 
avell, and their heirs, all the premiſes in the releaſe and appoint» 
ment mentioned, to the uſe of the preſent defendant, his execu- 
tors, &c. for ninety-nine years, if Richards (party thereto) 
ſhould ſo long live, remainder to Richards for life, remainder to 


the firſt and other fons of Richards ſucceſſively i in tail, remainder 


to the heirs of Richards (party thereto) in tail, remainder to the 
uſe of Lee and his heirs, upon the truſts in the ſaid will and co- 
dicy} appointed. By indentures of leaſe and releaſe of three parts, 
of the 21ſt and 22d of June 1765, between the preſent defendant 
and Richards of the firlt part, F. Gregg of the ſecond part, and 
John Kirkland of the third part, for docking and barring all 
eſtates tail, and all reverſions, &c. of the premiſes in queſtion, 
the defendant and Richards granted, Qc. to Gregg, to make him 
tenant to the præcipe, that a recovery might be ſuffered of Trinity 
term then next, that K:rt/and ſhould be ſeiſed to the uſe of the 
defendant for the term of ninety-nine years, created by the deed 
of November 1760, determinable on the deceaſe of Richards, re- 
mainder to Richards and the defendant, and the heirs of Richards 
for ever. In Michaelmas term 1765, a recovery of the premiſes 
was ſuffered, in which Kirkland was demandant, Gregg was the 
defendant, and the preſent defendant and Richards were vouchees. 
The defendant confeſſed leaſe, entry, and ouſter, but no evidence 
was given of an actual entry upon the land made by the leſſor of 
the plaintiff before the ejectment brought. John Richards the 
nephew of the teſtator, and father of the leſſor of the plaintiff, is 
now living. John Richards, the leſſor of the plaintiff, is the eldeſt 
ſon and firſt tenant in tail under the will of the teſtator. At the 
time of ſuffering the recovery, the leſſor of the plaintiff was an 
infant under twenty-one, and is now of the age of thirty years, 
Thomas Lee the younger was the ſurviving truſtee named in the 
teſtator's will at the time of the execution of the deed of 1764. 

The queſtion for the opinion of the Court is, Whether the 
leſſor of the plaintiff is entitled to recover? 

Willis, for the leſſor of the plaintiff, contended firſt, that the 
recovery ſuffered by Cord, the tenant for years, and Richards, 
the tenant for life, was a forfeiture of their reſpeCtive eſtates in 
the premiſes. And ſecondly, that the lefſoz of the plaintiff 

Vor. I. Pant II. 30C was 
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was entitled to recover, notwithſtanding no actual entry was 
proved. 

In conſidering the firſt queſtion, it may be neceſſary to advert 
to the ſituation of the different parties after the will in 1753, 
and at the time of the recovery in 1765. Richards ſenior being 
tenant for life under the will, together with Lee the ſurviving 
truſtee, conveyed by the deed of 1765 to Dalby and Dixwell, to 
the uſe of the defendant for ninety-nine years, remainder to 
Richards ſenior for life, remainder to the lefſor of the plaintiff 
in tail. By that deed the defendant became tenant for years, 
the uſe being executed by the ſtatute. And under the will and 
the deed of 1765, Richards ſenior was only tenant for life, and 
the leſſor of the plaintiff tenant in tail. 'The defendant, tenant 
for years, and Richards, tenant for life, then ſuffered a recovery 
to the uſe of the defendant for the term firſt created, (which was 
then extinguiſhed,) remainder to the defendant, and Richards for 
life, remainder to Richards in fee. Now it is perfectly clear, that 
alienations by particular tenants, when they are greater than the 
law entitles them to make, and diveſt the remainder or reverſion, 
are forfeitures to him whoſe right is attacked thereby (a). If 
tenant for life ſuffer a common recovery, or any other recovery, 
by covin and conſent between the tenant for life and the reco- 
veror, this is a forfeiture of his eſtate, and he in the reverſion 
may preſently enter (5). The ſame law, which is laid down with 
regard to tenants for life, holds alſo with reſpect to tenants of 
the mere frechold, or of chattel intereſts (c). There can be no 
doubt therefore, but that Richards the tenant for life forfeited 
his eſtate by being vouched in the recovery, The defendant, who 
was tenant for years, alſo forfeited his eſtate in three ſeveral ways; 
firſt, by ſurrendering his term as an independent eſtate to the 
uſe of a term which was extinguiſhed 3 whereby he took back no 
eſtate at all ſor years, but a larger eſtate for life as joint-tenant. 
Secondly, by jaining with the tenant for life in the recovery to 
give him an eſtate in fee, whereby the remainders were defeated. 
Thirdly, by joining with the tenant for life to make a tenant to 
the przcipe, there was an union of the two eſtates, by which the 
tenancy for years was completely merged. As to the firſt, the 
term was extinguiſhed by the deed of 1765. Under the deed to 
lead the uſes of the recovery, the eſtate is declared to be to the uſe 


(a) Co. Lit. 251. 4. 2 Bl, Com. 274. (5) Co, Lit. 356. 4. 1 Co. 15. a. 
(-) 2 Bl. Com. 275. 1 l. 571. i 
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is eſtopped from ſaying fo, and from ſaying that the term was not 
ſurrendered. A recovery may be attempted to be ſuffered, and be 
an eſtoppel againſt the perſon ſuffering it, though it ſhall not have 
effect as a recovery. As if tenant in fee- ſimple be diſſeiſed, and 
after diſſeiſin ſuffer a recovery, this is good by way of eſtoppel 
againſt the difleiſce and his heirs for they ſhall not be admitted 
againſt their own act to impeach the recovery, nor can the re- 
coveror have any thing, becauſe the tenant to the præcipe way 
out of poſſeſſion, and conſequently had nothing to loſe. C0. 
Car. 288. Beſides, here the tenant for years took back a joint 
eſtate for life, which was larger than his former eſtate, which is 
in itſelf an abſolute forfeiture, With reſpect to the ſecond cauſe 


of forfeiture : it is immaterial whether Chord, the tenant for 
years, was or was not a neceſſary party to the recovery, becauſe he 
bas averred himſelf to be ſo on the record by being vouched ; by 


that he made himſelf particeps criminis, And a tenant for years 
may forfeit his eſtate by doing any act to enlarge any eſtate to 
the prejudice of thoſe in remainder, even though he does not en- 
large his own eſtate. Dyer 339. Co. Lit. 251. J. 1 Ro. Abr. 855, 
1.8. 1 Leon. 262. 1 And. 45, 6. As to the third, the eſtate 
for years merged in the eſtate for life, when they united in the 
tenant to the præcipe, becauſe there was an union of two eſtates 
in the ſame perſon for the ſame purpoſe. If the caſe of Foun- 
tain v. Che (a) be cited on the other fide, it is ſufficient in an- 
ſwer to it to ſay, that the leſſce for years by being made tenant to 
the præcipe for ſuffering a common recovery, did not extinguiſh 
his term, becauſe it was in him for another purpoſe. So that it 
does not apply to the preſent caſe. That caſe turned on the 
ſaving clauſe in the ſtatute of uſes (5). But in this caſe, the two 
terms were in the tenaut to the precipe for the ſpecial purpoſe 
of ſuffering a recovery. Chemi's caſe, cited in 7 Co. 20. 4. and 
Ferrers v. Fermor, Cre. Fac. 643. both went on the diſtinction 
made in the ſtatute 27 H. 8. c. 10. / 3. 

Secondly, actual entry was not neceſſary in this caſe. Dongl. 
468, Bull. N. P. 103. | 

The Court then ſtopped the counſel on this point, it being 
clearly eſtabliſhed that actual entry was not neceſſary. 


(6) 27 H.8. c. 10. [4+ 
30 2 Sutton 


(a) 3 Mid, 107. 
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Sutton for the defendant, after obſerving that if the mortgagee 


—  — had forfcited his eſtate, it was ſolely owing to a blunder, made 


SMITH 
againſt 

CLyYy- 
FORD, 


two points; firſt, that the recovery was no forfeiture of any 
eſtate ; and, ſecondly, that if the freehold eſtate of Richards were 
forfeited, the mortgage term, which was created prior to the ge- 
covery, was not extinguiſhed. 

As to the firſt, the parties to this recoyery had ſuch an intereſt 
in the premiſes as enabled them for ſome purpoſes to ſuffer a re- 
covery, Under the will and codicil in 1753 and 1754, J. Ri. 
chards the elder took an eſtate for life in poitlefion, with a re- 
mainder in tail, veſted not indeed in poſſeſſion, but in intereſt, 
It is true, that according to Lewis Boxwles's caſe (a), and the caſe 
of Celſen v. Celſon (5), thoſe two eſtates could not unite on ac- 
count of the intexmediate remainder to the deviſee's firſt and 
other ſons in tail. But in that ſituation, Richards the elder was 
enabled by his eſtate ſor life to make a tenant to the precipe, 
and by reaſon of his eſtate tail, to come in under the voucher in 
order to bar that remainder, Now this recovery does not affect 
the intermediate remainder to his firſt and other ſons ; and there- 
fore is not within the ſtatute 14 El. c. 8. In Wiſeman v. Crow (c), 
it was held that the ſtatutes 32 H. 8. and 14 Eliz. g. 8. only ex- 
tended to reſtrain recoveries againſt tenant for life only, and 
which at common law would bar him in remainder. And in 
Com. Dig. title Forfeiture A. 3. it is ſaid, that an alienation 
by a particular tenant is no forfeiture, if the reverſion or re- 
mainder is not thereby diveſted, This recovery, being with a 
ſingle voucher, may have a legal operation ſo as to bar the eſtate- 
tail to Richards in remainder, without deveſting the remainder 
to his firſt and other ſons, which was precedent to this eſtate- 
tail, Meredyth and Others v. Leſlie and Others, 6 Bro. Harl. 
Ca. 209. Co. Lit. 204. h. u. 1. Pigg. Recov. 109, And in Cs, 
Lit. 214. a. it is ſaid, that if two perſons grant, it ſhall be pre- 
ſumed that each grants that which he lawfully may grant. If 
then Richards was vouched in the recovery, in reſpe& of his 
eſtate-tail, the leſſor of the plaintiff cannot recover during the 
life of the tenant for life; and it is expreſsly ſtated 1 in the calc, 
that the tenant for life is ſtill living. | 

But, ſecondly, if the freehold eſtate was forfeited by the re- 
covery, the mortgage term was not affeQed by it. It is extremely 
clear, that if the mcrtgagee had not joined in the recovery, his 


(2) 11. 0. 79. (5) 2 4k. 250. (e) Cre. Eliz. 562. 10 Co. 46. a. 
f intereſt 
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intereſt could not have been affected by it. Then the queſtion 
is, Whether he has done any act to forfcit it? Now he only 
conveyed his term to the ſame perſon to whom the mortgagor 


conveyed his intereſt z and the tenant to the præcipe was merely C- 
'FORÞU, 


a truſtee ſor the mortgagor. If the tenant in tail, Richards the 
elder, did not do any act to incur a forfeiture, neither did the 
tenant for years, becauſe he did not diſplace the remainders. 
And the only reaſon why the mortgagee took a joint eſtate for 
life was for the purpoſe of barring dower. He had no intention 
of taking a greater eſtate than he had before. Neither can it be 
ſaid that the term merged when united with the freehold in the 
tenant to the præcipe, becauſe he had the term in one right, and 
the freehold in another. Co. Lit. 338. b. And beſides, by the 
uſes of the recovery it was expreſsly declared, that the old uſe 
ſhould continue. However, if the term merged, it revived again 
aſter the recovery was ſuffered. For this the caſe of Ferrers v. 
Fermor (a) is directly in point. 

Willis, in repiy. By the recovery the tenant for years not only 
took back his former term, but he alſo took a joint eſtate for life. 
That muſt , have its legal operation; for the intention of the 
parties, that it was only for the purpoſe of barring dower, does 
not appear here. This is not like the caſe of Ferrers v. Fermor, 
where the leſſee took only for the purpoſe of the recovery, and 
retained only his original term. In this caſe the intermediate 
eſtate tail was deſtroyed by the recovery and this is like the 


caſe in Dyer, 339 · 3 
* ar. v. vult, 


And afterwards A/dburſt, J. delivered the opinion of the 
Court. 

The only queſtion that has been made is, Whether the reco- 
very that has been ſuſfered by Cord, the tenant for years, and 
Richards, the tenant for life, or the acts which were done pre- 
paratory to it, will amount to a forfciture of their reſpective 
eſtates? Now, as to Clyford, the tenant for years, it will be 
totally nugatory to conſider whether he has done any act to forfeit 
his eſtate, unleſs the tenant for life has likewiſe forfeited his; for 
if he has not, he is the only perſon who can take advantage of 
the forfeiture of the eſtate for years; ſo that I ſhall lay the queſ- 
tion relative to the tenant for years entirely out 0* the caſe, 

— 


(% Cro. Fac. 633. | 
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In regard to Richards, the tenant for life, it is inſiſted that, 
by ſuffering a recovery, he has forfeited his eſtate for life; for 
which was cited Co. Lit. 256. a. The paſſage is, „Here note, 
« that albeit the action be falſe and feigned, yet is the recovery 
« fo much reſpeQed in law, as it worketh 2 diſcontinuance. 
« But if tenant for life ſuffer a common recovery, or any other 


recovery, by covin and conſent between the tenant for life 


« and the recoveror, this is a forſeiture of his eſtate, and he in 
« the reverſion may preſently enter for the forfeiture.” Lord 
Cale then obſerves, that ** fince Littleton wrote, the ſtatute of 
« 14 Eliz. c. 8. was made, concerning this matter, which hath 
« been well conſtrued and expounded, and necds not to be re- 
« peated.” But we all of us think that this paſſage can only be 
underſtood of a bare tenant for life, who takes upon himſclf to 
do an aQ inconſiſtent with the nature of his eſtate ; and which 
before the ſtatute of Elizabeth, would have difplaced the remain- 
ders ſubſequent, and turned them to a right. The forfeiture of 
his eſtate was therefore a proper puniſhment upon him for at- 
tempting to do an act inconſiſtent with his tenure, and calculated 
to injure him in the reverſion. But the law will never puniſh 
a man for doing that which is not inconſiſtent with the nature of 
his eſtate, and which may have a legal operation. Such is the 
caſe here; for Richard; ſtood in two ſeveral characters; that of 
tenant for life, with a remainder in tail ſubſequent to that limited 


to his firſt and other ſons. This remainder in tail is all that he 


ſought to bar; and the law ſays, that having the immediate free- 
Hold, and an eſtate tail in remainder in him, he has a right to bar 
it. Upon what principle then is it that a forfeiture ſhould be 
incurred? Has he taken upon him to do any act inconſiſtent 
with the nature of his eſtate ? The tenant to the præcipe is made 
by leaſe and releaſe; this is a /awful conveyance, as it is called, 
and paſſes no more than a man lawfully may. Had it been done 
by feoffment, that perhaps, in reſpect of the manner of doing 
it, might have admitted of ſome argument ; but here it was per- 


fectly legal. 


The next thing then is, Whether the recovery itſelf will ope 
rate fo as to ſubje him to a forfeiture ? And, as to this, we ate 


all clearly of opinion, that it does not; becauſe there was a legal 
. ſubject for it to work upon, namely, his remainder in tail. 


Richards is vouched enters into the warranty, not in reſpect 
of his tenaneg for lie Wolf his remainder in tail; and the re- 


2 I mpence 
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compence-in value is ſuppoſed to go to thoſe who would have 1787. 
been entitled to his eſtate- tail, and thoſe who ſtood ſubſequent to 
them; and paſſes over his firſt and other ſons, who have the firſt $7# 
eſtate-tail in them. And as they receive no recompence, their Cr vr. 
eſtate is not diſplaced, nor in any manner affected by the recover. 
It ſeems plain, from the words of the ſtatute of Elizabeth, 
what kind of recoveries the Legiſlature conſidered as fraudulent, 
and meant to prohibit z for it ſays, “ that all ſuch recoveries 
« hereafter to be had or proſecuted by agreement of the parties or 
« by covin, as is aforeſaid, againſt ſuch particular tenant of any 
« lands, c. whereof the ſame particular tenant is, or hereafter 
« ſhall be, ſeiſed of any ſuch particular eſtate as is aforeſaid, or 
« 2gainſt any other, with voucher over of any ſuch particular 
« tenant, c. ſhall, as againſt thoſe in remainder or reverſion, be 
« void, and of none effect.“ Then comes a proviſo, © that no- 
« thing therein contained ſhall extend, or be prejudicial, to any 
tc perſon that ſhall hereafter by good title recover any lands, Qe. 
« quithout any fraud or covin, by reaſon of any former right or title, 
« but that all ſuch ſhall be in like force as before the making of 
« the act.“ Therefore a recovery ſuffered under the circum- 
ſtances which exiſt in the preſent caſe is expreſsly ſaved. And we 
are all of opinion that there muſt be judgment for the defendant. 
Poſtea to the defendant. 


HIB BERT and Others againſt CARTER. 


N was an action upon a policy of aſſurance on goods — vert 

on board the ſhip Devonſbire, at and from Jamaica to and delivery 
London ; which inſurance was ſtated upon the head of the po- fag to 
licy to be made * on account of Robert Kerr, Eſq.” The plain» creditor | 

tiffs were merchants in London, and the general conſignees of — — 
Kerr, who was a planter in the iſland of Jamaica. They were — 
in the conſtant habit of procuring inſurance upon his goods as — trom 
ſoon as they received advice of their being ſhipped. On the — —— 


23d of December 1782, the plaintiffs received advice from Kerr But if the 
intention of 


of his having ſhipped ten hogſheads of ſugar on board the the parties 
Devonſhire, in which letter, dated 18th of October 1782, was 9 

contained a general direction to inſure whatever goods were ſhip- oniy to bind 
ped by him. The inſurance was immediately effeed; but in the de ner Pre 


ceeds in caſe 


month of November, between the time when the order was ſent of 2 
i 


goods, then an inſurance made on account of the indotſer, after ſuch indorſement, is 8004. 
| 304 and 
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1787. and the time when the defendant ſubſcribed the policy, Kerr had 


indorſed the bill of lading to one Dellprat in Jamaica, to whom 


HIBPFSRT there was an arrear of intereſt due upon mortgage on Kerr's 


againſt 


cars. eſtate in that iſland. The plaintiffs had notice of this indorſe- 


ment, after the inſurance was made, by a letter from Kerr to 
them, wherein he informed them, that he had been obliged to 
aſſign the bills of lading for the net proceeds to Dellprat. The 
bill of lading as it originally ſtood expreſſed the ſugars to be ſhip- 
ped en account and riſt of the ſhipper, and directed the delivery 
to his order, or that of his aſſigns ; the indorſement was in the 
following terms: © deliver the above ſugars to Mr. John Hodg- 
« ſor, for aceount of S. Dellprat, ſigned Robert Kerr.“ The 
ſhip was loſt in the courſe of the voyage. 

At the trial of this cauſe at the laft ſittings at Guildball, be- 
fore Buller, J. the plaintifls reſted their caſe here, and contended 
that upon theſe facts they were entitled to a verdi& for the 
amount of the inſurance. On the other hand it was objected, 
that Kerr having aſſigned the bill of lading before the inſurance 
was actually effected, the averment in the declaration, that theſe 
ſugars had been inſured on his account, was not true, for he had 
not then any inſurable intereſt remaining in him, the entire pro- 
perty in the goods having paſſed out of him by the aſſignment 
of-'the bill of lading, which operated in this inſtance as a pay- 
ment. And Buller, J. being of this opinion, upon the general 
ground, that the indorſement of a bill of lading paſſed the whole 
property, would haye nonſuited the plaintiffs ; but it appear- 
ing that the defendant had neglected to pay the premium of 
twenty guineas into court, the plaintiffs took a verdict for that 
ſum. | 

Upon a motion on the part of the plaintiffs in this term for a 


Erſkine and Eaft contended, that the verdict ought to have 
been taken for the whole ſum inſured. The indorſement of 
the bill of lading only bound the conſignment of the goods in 
England, and cannot be taken to have transferred the whole pro- 


-perty-out of the conſignor in the mean time, He was anſwer- 
able again to Dellprat for the amount of the ſugars, in caſe 


they did not arrive ſafe ; the bill of lading was put into his hands 
merely as a collateral ſecurity for the debt; he was only to re- 
ceive the net proceeds; and therefore it cannot be ſaid to be a 


payment upon the ſpot, for it is not certain what the net proceeds 


8 a will 
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will be. If ſo, there did remain an inſurable ire in the 
conſignor, for he was to run the riſk of the voyage. The caſe 
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of Caldwell and Ball (a) went no further than to determine that His 
the indorſement of a bill of lading bound the conſignment. The Ara. 


principal diſpute between the parties was, who ſhould get tlie 
conſignments of an eſtate in the Weft Indies. It is evident from 
the very terms of this bill of lading, that the riſk of the voyage 
was to be run by the ſhipper; for, upon the face of it, the goods 
are expreſſed to be ſhipped ** on account and at the riſk of the 
« ſhipper ;” and the indorſement, only directing the delivery to be 
« on account” of another perſon, leaves the riſk as it was be- 
fore. But, admitting that by the general law the indorſement of 
a bill of lading daes transfer the whole property out of the con- 
ſignor, yet the conſignor may recover from the under-writer as 
a truſtee for the perſon really entitled. This doctrine ſeemed to 
be admitted in the caſe of Delaney and Staddart (b), which was 
ſtronger than the preſent; for there, there had been an actual 
ſale of the ſhip inſured between the time of ſending the order for 


inſurance, and the time when the inſurance was actually effected; 


and there, the action was held to be ſuſtainable againſt the un- 
der-writer in the name of the vendor, though in reality for the be- 
nefit of the vendee; ſo here perhaps the inducement for taking the 
bill of lading, if it is to be conſidered as an abſolute transfer of the 
property, was the idea of ſecurity from the goods being inſured, 
| The Court however, upon this occaſion, were all clearly of 
opinion that where a bill of lading is taken by a creditor as a 
ſecurity for his debt on his own account, the whole property 
paſſes by the delivery, and is to be conſidered as a ſatisfaction of 
the debt pro tanto. That the parties were always at liberty to 
vary from the general rule, by entering into any particular agree- 
ment between themſelves ; but that it muſt be ſhewn in order to 
take advantage of it. They conſidered the caſe of Caldwell and 
Ball as deciding the general queſtion. And as to the caſe of 
Delaney and Stoddart, there was an agreement that the policy 
ſhould be transferred. They therefore refuſed the rule. 

But afterwards on a ſubſequent day.the motion was renewed 
by leave of the Court, on an affidavit ſtating the particular tranſ- 
action between the parties; That Kerr had no intention whatever 
of paſſing the whole property by the indorſement of the bill of 
lading; his intention being no more than to bind the conſign- 
ment of the goods in ZEng/and; to which purpoſe he had ordered 
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1787. his correſpondents to pay the net proceeds to Dellprat, as appears 
by the letter before mentioned; and that ſince that time Kerr's 
3 „ Exccutor had actually accounted to Dellprat again for the amount 
Caxrzr. of the ſugars which had been loſt, a demand having been made 
on them to that purpoſe. A rule was now granted to ſhew cauſe 
why there ſhould not be a new trial; which was afterwards 

made abſolute without hearing either ſide (a). 


(a) The cauſe came on to be tried a ſecond time at the ſittings after Fafter Term 
at Guildbal/, when, the ſame clear evidence of the intention of the parties being given 
as had been ſet forth in the affidavit laid before the Court, Mr. Fuftice Buller was of 
opinion, that the plaintiff was entitled to recover the amount of the infurance. He 
ſaid the general doftrine was clear, that the indorſement of a bill of lading prima facie 
transferred the whole property in the goods; but this was ſubject to be controlled by 
the evident intention of the parties. Here advice was ſent by the conſignor to his cor- 
reſpondents at home that he ly d been obliged to give the bill of 1:ding to Dellprat for 
the net proceeds, and the amount of the goods was actually accounted for again by 
Kerr's executors to Dellprat after the loſs was known. And beſides, what was ma- 
terial to be obſerved, no value had been put upon the goods at the time, which ſhewed 
that Dellprat was only to have the ner proceeds. 


Verdict for the tiffs (L). 
No motion was made for a new trial. mu 0 


(5) Vide Gedin v. The London Aſſurance Company, 1 Burr. 489. 


— — — 


Tucſday, J'Anson againſt STUART. 


15th, 

hg Had by T HIS action was brought in the Common Pleas for a libel 
any perſon printed in the Morning Poſt, which was ſtated in the de- 

deine ie ® claration with innuendes as follows : 
libel, and « The public cannot be too frequently cautioned againſt no- 
yon ec torious ſwindlers and common informers, A neſt of theſe 
1 « hornets” (meaning the notorious ſwindlers and common in- 
muſt ſtate formers,) © who live by ſucking the honey produced by induſ- 
ſhe particu- «& trious bees, have lately been diſcovered dividing the ſpoil at 
of fraud, by c their neſt in the corner of the king's road,” meaning the dwell- 
— — ing- houſe of the plaintiff, “from whence” (meaning the ſaid 
means to. dwelling-houſe of the plaintiff) © they” (meaning the ſaid noto- 

Port ii. . . 

rious ſwindlers and common informers) * have heretofore” 
(meaning before the ſaid time of printing and publiſhing the 
ſaid libel) * iſſued to ſting the unſuſpectingꝰ (meaning to infinuate 
and be underſtood thereby that the ſaid plaintiff was illegally, 
fraudulently, and diſhoneſtly concerned and connected with divers 
ſwindlers and common informers, and ſhared with them the ſpoil 
and plunder by them from other perſons unlawfully, fraudulent- 
ly, diſhoneſtly, and by ſwindling, gotten and obtained), The 
« head of the gang” (meaning the plaintiff, aud alſo meaning 
thereby 


w  " - ]ĩÜ˙ TY ww 
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thereby that the plaintiff was the principal and head of the gang 


of the ſaid ſwindlers and common informers) « poſſeſſes in a — 
« ſtrong degree the attribute of a gentleman, called the Devil, 
« who firſt ſeduces, then ſtimulates, and at laſt deceives, and $ 


« leaves his dupes to puniſhment” (meaning thereby and in- 


tending to be thereby underſtood that the plaintiff was guilty of | 


deceiving and defrauding divers perſons, with whom he had 
dealings and tranſactions, and that he the plaintiff was not to be 
truſted). This diabolical character,“ (meaning the plaintiff,) 
« like Polyphemus the man- eater, has but one eye, and is well 
« known to all perſons acquainted with the name of a certain 
t noble circumnavigator” (meaning by the ſaid laſt mentioned 
words to allude to the name of the plaintiff PAnſen, and meaning 
thereby and intending that it ſhould be thereby underſtood that 
the ſaid falſe, ſcandalous, malicious, and libellous words, were ap- 
plicable to, and publiſhed of and concerning, the ſaid V. P Anſon). 

The defendant pleaded that the plaintiff had been illegaliy, 
fraudulently, and diſhoneſtly concerned and connected with, 
and was one of, a gang of ſwindlers and common informers, and 
had alſo been guilty of deceiving and defrauding divers perſons, 
with whom he had had dealings and tranſactions, wherefore he 
printed and publiſhed, &c. 

To this plea there was a ſpecial demurrer, and the following 
cauſes were ſhewn; that the defendant hath not ſet forth or ſhewn 
in or by his plea in what manner the plaintiff was illegally, frau- 
dulently, and diſhoneſtly concerned and connected with, and was 
one of, a gang of ſwindlers and common informers; and alſo that 

the defendant hath not thereby ſhewn or diſcloſed any particular 
perſon or perſons with whom the plaintiff was ſo illegally, frau- 
dulently, and diſhoneſtly concerned and connected; and alſo that 
the defendant has not ſhewn or diſcloſed any particular perſon or 
perſons with whom the plaintiff hath been guilty of deceiving or 
defrauding, or in what manner, or in what particular dealings and 
tranſaCtions, he hath ſo deccived and defrauded any ſuch perſon or 
perſons; and alſo that the defendant hath not in or by his plea ſet 
forth any day or time when the ſaid ſeveral facts alleged by him 
in that plea againſt the plaintiff or any of them happened; and 
alſo that the defendant has ſet forth the charges in that plea con- 
tained in ſo general and uncertain a manner, that the plaintiff 
cannot know what particular facts the defer dant will attempt 
to eſtabliſh by evidence on the trial of this cauſe in order to 
ſupport thoſe charges, and therefore cannot be prepared to diſ- 
proye or anſwer the ſame, 

4 After 
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Alfter argument on this demurrer, the court of Common Pleag 


— == (a) gave judgment for the defendant. The record was then re- 


Ax sow 


againſt 
STUART, 


moved into this court by a writ of error; and the errors aſſigned 
were ſimilar to the cauſes of demurrer. 

Mood, for the plaintiff, inſiſted that the plea of juſtification was 
too general and uncertain, becauſe it did not ſuſſiciently appriſe 
the plaintiff of the defence which was intended to be ſet up. 
The defendant ought to have alleged ſome particular crime, with 
the time, the place, and the perſons with whom the plaintiſf was 
ſuppoſed to be connected. A ſimilar juſtification was attempted 
to be pleaded in the caſe of Newman v. Bailey (5). That was an 
action by a juſtice of the peace againſt the defendant, who charged 
him with © pocketing all the fines and penalties forfeited by de- 
cc linquents whom he convicted, without diſtributing them to tlie 
« poor, or in any other manner accounting for a ſum of 50 J. then 
« jn hand.” The defendant pleaded that «the plaintiff was a juſtice 


of the peace, and that, during the time he acted as ſuch, he con- 
victed divers and ſundry perſons reſpectively in divers and ſun- 


dry fines and ſums of money, for and on pretence of their having 


reſpectively committed divers reſpective offences, againſt the form 


and effect of divers ftatutes of this realm; which ſaid reſpective 
fines and ſums of money, amounting in the whole to 50 /. he 
received of the reſpective delinquents ſo by him convicted, and 
had not paid the ſame to the ſeveral perſons to whom the ſame 
ought to have been paid by virtue of the reſpective ſtatutes, but 
had kept and detained the ſame, contrary, Sc.“ To this there 
was a ſpecial demurrrer; and the Court were clearly of opinion 
that the juſtification was bad, becauſe it did not ſpecify any one 


| fine or penalty which had been unjuſtly levied. 


Conſte for the defendant. The plea may be as general as the de- 
claration; and, in the preſent caſe, the plea denies the whole 
charge. This is diſtinguiſhable from the caſe cited; for there 
was a ſpecific charge that the plaintiff had taken certain fines 
which belonged to the king, and the juſtification was general. 
But here the point in iſſue was the whole life and character of 
the plaintiff; therefore it would have been to no purpoſe for the 
defendant to have ſpecified any one particular initance, becauſe 
that would not have been ſufficient to prove the charge in the 
declaration, And if the defendant had ſet forth many inſtances, 


he probably might have failed in the proof of one, and then his 


(a) H. 27 G. 3. C. B. () H. 16G. 3. E. R. 


juſtiſication 
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j aſtification could not be ſupported. And beſides, if it were ne- 
ceſſary to ſpecify all the charges, it would be making the record 
itſelf a libel, Pleas of juſtification need not be drawn with more 
preciſion and certainty than indictments: And there are ſeveral 
inſtances where a general charge of this kind is ſufficient even in 
an indictment, ſuch as charges of barratry; or keeping a common 


bawdy-houſe. 1 Hawk. P. C. 2 Hawk. P. C. c. 25. 7. 59. 


In 2 4th. 339. it is ſaid, that in the caſe of an indictment for keep- 
ing a common bawdy-houſe, without charging any particular faQ, 
though the charge be general, yet at the trial the proſecutor may 


give in evidence particular facts and the particular time of doing 


them; the ſame rule as to keeping a common gaming-houſe. So 
a general charge for keeping a diſorderly houſe was held ſufficient, 
2 Burr. 1232. In the preſent caſe, the being a ſwindler conſiſts 
in divers acts; and therefore it was ſufficient for the defendant to 
plead the charge generally, and give the particular facts in evi- 
dence. But if it be not now too late to take any exception to the 
declaration, that appears to be informal and inſufficient. It charges 
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againſt 
STUART. 


the defendant with having called the plaintiff a common informer 


and ſwindler: Now the former is not actionable, and the latter 
is not a legal term of which the law can take notice. It is true, 
indeed, that they are explained by i-nuendos to mean defrauding 
and plundering: but the terms themſelves are not capable of that 
explanation; therefore the defendant has a right to throw out the 
innuendos, and conſider the charge itſelf. And if the matter be 
not actionable, the manner is not material. Aſtley v. Young, 
2 Burr. 811. Beſides, the libel is not ſufficiently deſcriptive 
of the perſon of the plaintiff, 

Word in reply. The true nature of a plea is to diſcloſe to the 
plaintiff the particular facts, which are meant to be given in 
evidence againſt him : but this plea is fo general that the plain- 
tiff cannot be prepared to anſwer it. As to the charge in the 
declaration being too general, it is to be obſerved that it is the 
charge of the defendant, And if it were not actionable on ace 
count of its generality, any perſon might calumniate another 
with impunity by generally ſcandaliſing his character. This 
has been compared to an indictment for keeping a common 
bawdy-houſe, where it is ſaid that a general allegation is ſuſh- 
cient : but even there the houſe itſelf muſt be ſpecified ; the time 
and the acts done are only the evidence of keeping an improper 
houſe. Suppoſe the plaintiff had been indicted for ſwindling, it 


would 
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1787. would not havebeenſuſficient to ſtate, as this plea does, that hehad 
— beenguilty of deſrauding divers perſons: but the indictment muſt 
1 nr have ſtated whom he had defrauded, and the time when. So an 
rar. indictment generally for felony is not ſufficient ; it muſt allege the 

particular ſpecies of felony. Therefore on the defendant's argu- 
ment this plea cannot be ſupported. Then as to the declaration 
not being ſufficient: It is actionable to charge any perſon with 
that which may be the ſubject of an indictment. And there is 
no doubt, but that if the charge againſt the plaintiff were true, he 
might have been indicted for it. And even though certain words, 
which ſcandaliſe the character of another, be not actionable in 
themſelves, yet if they be reduced to writing, they become the ſub- 
ject of a libel. Auſtin v. Culpepper, 2 Show. 313. And the innu- 
endos are explanations in fact, which are admitted on this record. 
ASHHURST, J. This plea is bad on account of its generality. 
The ſubſtance of the libel is that the plaintiff was a common 
ſwindler, and that he, in concert with others, defrauded divers 
perſons. One part of the defendant's argument has been that 
this plea is only as general as the charge in the declaration. 
But it is to be obſerved, that it was the charge of the defendant, 
and the plaintiff was bound to ſtate it as it was made, And it 
does not follow, that the defendant ought to juſtify in ſo general 
2 way. The defendant is primd facie to be conſidered as a wrong- 
doer. When he took upon himſelf to juſtify generally the 
charge of ſwindling, he muſt be prepared with the facts which 
conflitute the charge in order to maintain his plea: Then he 
ought to ſtate thoſe facts ſpecifically, to give the plaintif an op- 
portunity of denying them; for the plaintiff cannot come to the 
trial prepared to juſtify his whole life. If the plaintiff had been 
a common ſwindler, the defendant ought to have indicted him; 
but he has no right to libel him in this way. And if the de. 
fendant has ated wrong in libelling the plaintiff, he has brought 
this diſſiculty upon himſelf: But where a man ſtands forth as 
a public proſecutor, he is entitled to the protection of the pub- 
lic. In ſome few caſes, a general charge in an indictment may 
be ſufficient; but thoſe of barratry and keeping a diſorderly 
houſe are almoſt the only inſtances. The latter caſe may be ſup- 
ported without mentioning the name of any individual who fre- 
quents the houſe, becauſe it may be notorious to the neighbours 
that diſorderly perſons do go there, without their being enabled 
to ſpecify any particular perſon, But where a charge of a 
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kind is preferred, it muſt be more particular in order to appriſe 
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the other party of it. Now here if the defendant can ſupport his ——— 
charge that the plaintiff has defrauded divers perſons, it muſt be J AN⁰t 


againſt 


known to him whom he has defrauded, and he muſt call them as $S7vaar. 


witneſſes to prove the particular acts of fraud: If he cannot ſub- 
ſtantiate his charge, he ought not to have made it. 

BuLLER, J. It ſeems to me that the argument of the defend- 
ant's counſel blows hot and cold at the ſame time, For, firſt, it 
is ſaid that the term © Swindler” imports a variety of acts of fraud, 
and therefore, that they could not be ſtated in the plea, becauſe it 
would be multifarious. But the objection afterwards taken to the 
declaration is that the term © Swindler” is too general, and cannot 
be legally underſtood. But Mr. J. Afton formerly held otherwiſe, 
for he ſaid that the word © Swindler” was in general uſe, and that 
the Court could not ſay, they were ignorant of it. But at all events, 
we cannot ſay on this record that we do not underſtand the im- 
port of it, for it is explained to be“ defrauding divers perſons.” 
The firſt queſtion then here is, Whether the defendant is at liberty 
to charge the plaintiff with ſwindling, without ſhewing any in- 
ſtances of it ? That is contrary to every rule of pleading ; for 
wherever one perfon charges another with fraud, he muſt know 
the particular inſtances on which his charge is founded, and there- 
fore ought to diſcloſe them. The rule in pleading is this, that 
wherever a ſubject comprehends multiplicity of matters, to avoid 
prolixity, generality of pleading is allowed; as a bond to return 
all writs, c. But if there be any thing ſpecific in the ſubject, 
though conſiſting of a number of aCts, they mult be all enumerated; 
as on a covenant © to infeoff of all his lands,” the covenantor in 
ſhewing performance muſt ſtate them all; ſo if a perſon be bound 
© to pay all the legacies in the will,” he muſt ſpecify them all, 
and aver payment of each; and the reaſon is, becauſe alltheſe facts 
lie within the knowledge of the party (a). Now in the preſent 
caſe, if this plea were to be ſuffered, it would be to allow any per- 
ſon to libel another more on the records of the Court than he could 
do in a public newſpaper. If the plaintiff has been guilty of any 
acts of ſwindling, the defendant muſt be taken to know them. He 
could not prove the juſtification, as he has pleaded it, by general 
evidence ; but he has no juſtification, unleſs he can prove the ſpe- 
cial inſtances; and, knowing them, he ought to put them on the 
record that the plaintiff might be prepared to anſwer them. It has 


a) Cre, El. 
() Cre. Eu 2 
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been ſaid, that this caſe is different from that of Newman v. Bailey, 


7 becauſe that was a ſpecific charge. But that is not ſo; for there 
NSON 


againſt 
STUART. 


the plaintiff was charged with pocketing all the fines, &c. which 
was as general as poſſible. And there the Court ſaid it was ne- 
ceſſary to ſpecify the particular acts. The cafes of indictments, 
which were cited, do not apply here. As to that of barratry, it 
has always been ſtated as an exception to the general rule : I have 
not been able to diſcover how that exception was firſt eſtabliſhed ; 
but it is of ancient date. But in that caſe ſomething more is re- 
quired than is ſtated in the preſent cafe; for though the indictment 
is good in a general form, yet it has always been held that the 
profecutor muſt give the defendant notice before the trial of the 
particular inſtances that are meant to be proved, ſo that even there 
the inconvenience of allowing a general charge is guarded againſt, 
With reſpeC to the caſe of an indictment for keeping a common 
bawdy-houſe ; there more certainty in the indictment is required 
than is ſtated here; for it muſt ſtate the place where the houſe is 
ſituate and the time; the crime therefore is particularly ſtated in 
that caſe, for the offence is the beeping of the houſe : And it is not 
neceſſary to prove who frequents the houſe, for that may be im- 
poſſible; but if any unknown perſons are proved to be there be- 
having diſorderly, it is ſufficient to ſupport the indiftment. So in 
the caſe of a common ſcold, it is not neceſſary to prove the par- 
ticular expreſſions uſed; it is ſufficient to prove generally that ſhe 
is always ſcolding. Therefore in all theſe inſtances, the party is 
ſufficiently appriſed of the nature of the charge which is intended 
to be proved againſt him. It is not true, as was contended, that 
the general character of the plaintiff is put in iſſue; for the evi- 
dence to ſupport the defendant's plea muſt be ſpecial. Where it 
is permitted to the party to give general evidence of character, as 
in the caſe of a priſoner, he cannot enter into particular inſtances: 
but where, as in the preſent caſe, the whole defence ariſes from 
the proof of particular facts, the general character is not in iſſue. 
Then as to the declaration itſelf, it contains as libellous a charge 
as can well be imagined. 

Gxoss, I. declined giving any opinion, as he had argued this 
caſe at the bar in the court of Common Pleas. ; 
Judgment reverſed. 
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GoopTiTLE on the ſeveral Demiſes of EDWARD NORRIS, Trey, 
J. BLAGDEN Hal, JoSEPH PAaRTINGDON, and Ep- May 15th. 
WARD JEFFERY, and Mazy his Wife, againſt Joan 
Moxa Widow, and RICHARD David. 


E JECTME NT for lands at Penmarke and Porthkerry, A ſecond 
— Glamorgan, tried before Hot i um, Baron, at the laſt Hereford wbuba ges 


aſſizes. Verdict for the plaintiff, ſubject to the opinion of the on j 
Court on the following caſe. | — — * 
R. Jener, being ſo:ſed in fee of the premiſes in queſtion, nad Boi 
ritance, 


namely, the manor of Penmarke, and certain lands in Perthberry ard h s all 


in Glamorganſbire, by indenture of demiſe, dated 14th April „A k 


1761, granted chem to Margaret Aubrey for nine hundred and recover in 
ninety-nine Years, ſubject to a proviſo for redemption, on pay- — 
ment of 5000 J. and intereſt at a day therein mentioned; which firſt mort- 
ſum was not paid at the day. On the 16th of Augyft 1768, by — 


indenture of aſſignment of four parts, between Margaret Aubrey "ice of 
ſuch prior 


t of the firſt part, R. Jones of the ſecond part, ahn Lockwood and mortgage. 
- R. Morris of the third part, and Richard Loc beuaad of the fourth 

bo part, Margaret Aubrey, in conſideration of 7194 /. 14 5. due to her 

n from Jones, for principal and intereſt on the mortgage of 14th 

r of April 176 r, and alſo on bonds, aud which was paid her by the . 
* ſaid John Lockwood and Robert Morris by the direction of Jones, 

is by the like direction of Jones and nomination of John Locb- 

d wood and Robert Morris, aſſigned all the premiſes compriſed 

at in the indenture of demiſe of the 14th of April 1761 to 

ei- Richard ' Lockwood, his executors, &c. for the reſidue of 

it the term of nine hundred and ninety-nine years, in truſt, as to 

a5 the manor of Peumarke, for Robert Jenes, and, in the mean 
es: time, to attend the inheritance, and as to the other lands in 
om Port hkerry, comprized in the deed of 1761, in truſt for Jobn 


Lockwood and Morris. By indenture of aſagnment, dated 13th 
of December 1769, Robert Jones and Richard Locbauvad aſſigned 
all the premiſes in queſtion to Richard Morland, his executors, Ec. 
for the remainder of the term of 999 years, in truſt for 
Nathan Sprigg, for ſecuring 10,900 / lent by Sprigg to Jones. 
By indentures of leaſe and releaſe, 14th and 15th December 1769, 
Jones mortgaged the premiſes in tee to Sprigg for ſecuring the 
10,0001, On the gth of June 1777» Sprigg by his will ap- 

Vol. I. ParT II. 4M pointed 
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1787. pointed Richard Moerland and Edward Norris, one of the leſſors of 
the plaintiff, executors. Merland is fince dead, having appointed 
_— Fe/eph Partingdon and J. Blagden Hale, two others of the leſſors of 
* _ the plaintiff, executors. Mary, the wife of Edward Jeffery, the other 
RCAN. 
leſſor of the plaintiff, is the heir at law of Sprigg the mortgagee. 
The two defendants who defend ſeparately for different pre- 
miſes, but which are all in mortgage to Sprige, ſet up mortgages 
in fee from Robert Jones, prior to that of Sprigg. The defendant, 
Jean Morgan, claims under a mortgage in fce of the manorof Pen- 
marke by Jenes to M. Morgan, dated 3d and 4th of April 1767. The 
other defendant, Richard David, claims under a mortgage in fee of 
the lands in Porthterry by Jones to him, dated 27th and 28th July 
1769. Both the defendants arc in poſſeſſion by ejectments brought 
upon their ſeveral mortgages. Atthetimeof the mortgage to Sprigg, 
all proper ſearches were made on his part for incumbrances, and 
he had all the title deeds that could be found delivered to him at 
the time he advanced his money, except the demiſe of the 14th of 
April 1761, and the aſſignment of the 16th Auguſt 1768, which 
were kept inthe hands of Joh Lockwood, on account only of their 
containing other premiſesin mortgage to John Lockwood, and which 
were not included in the mortgage to Shrigg, nor aſſigned to Mor- 
land his truſtee, but counterparts of them were then delivered to 
Sprigg. The queſtion for the opinion of the Court is, Whether 
che leſſors of the plaintiff are entitled to recover the premiſes 
contained in the two mortgages ſet up by the defendants ? 
Worrall for the leſſors of the plaintiff, after premiſing that 
the title of the defendant organ was different from that of the 
other defendant, inaſmuch as it aroſe previous to any aſſign- 
ment of the mortgage term to Richard Lockwod the truſtee, 
ſtated the queſtion to be, Whether the term, aſligned to the 
truſtee to attend the inheritance for the mortgagor, ſhall be 
conſidered to paſs by the releaſe af the mortgagor only, the 
truſtee not being a party to it? Wherever a term is created for 
the purpoſe of raiſing money, and the mortgage is forfeited, the 
term will afterwards continue in the mortgagee, notwithſtanding 
the mortgage money is paid. It is true, indeed, that the mort- 
gagor may redeem in equity on payment of principal, intereſt, 
and coſts: but ſtill the legal eſtate continues in the mortgagee, 
znd muſt be ſo conſidered in a court of law. Here the legal 
term was in Morland the truſtee. The term was firſt created in 
Aubrey by Fenes ; it continued in Aubrey till her mortgage was 
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paid off, when ſhe aſſigned to Richard Lockwood in truſt ſor 


Jones to attend the inheritance : but {till it was ſubject to the 


appointment of Zones, and he afterwards did in fact aſſign 
to Morland in truſt for Sprigg, under whom the plaintiff claims, 
Terms in groſs and terms to attend the inheritance at com- 
mon law are the ſame thing: As leng as they exiſt, rhe owner 
of the ſoil is kept out of the legal eſtate. And though the 
uſe and benefit of the term are for the ce//ui que trufl, yet the 
legal eſtate is in the truſtee. With reſpect to terms to attend 
the inheritance, there is no diſtinction between thoſe expreſ. ly 
created by the party, and thoſe ariſing by conſtruction of a 
court of equity. The only caſe to warrant any ſuch diſtinction 
is that of Oxick v. Breckett (a); but the authority of that 
caſe is doubtful, for the decree is not entered in the regiſter's 
book. It is no objection that ſuch terms, if not at all events 
to attend the inheritance, will deſcend differently: That ar- 
gument was urged in the Duke of Norfelt's caſe (b); but the 
owner of the ſoil may ſever them. Hayter v. Rod, 1 P. me. 
360. The legal eſtate not being in Jener at the time of the 
mortgages to the defendants, and the truſtee of the term not 
having joined in the conveyances, the defendants acquired no 
legal title. But the legal title was afterwards conveyed by the 
deed of 13th December 1769 to Marland in truſt for Sprigg, un- 
der whom the leſſors of the plaintiff claim. And $Sprigg had not 
merely a good egal title, but he had alſo a good equitable title; 
he is a bond fide purchaſer without notice, he is in poſſeſſion of 
the title deeds, and has an aſſignment of the mortgage term. 
And the rule in equity is, that, where there are ſeveral claimants 
in equal degree, the one who has the legal title ſhall be preferred. 
Where a mortgagce lends money on mortgage, he is party to a 
fraud unleſs he takes the title deeds, becauſe by thoſe means he 
enables the mortgagor to mortgage the ſame eſtate to a ſubſequent 
mortgagee, And it is for that reaſon that a puiſne incumbrancer 
is permitted to obtain an outſtanding term and exclude a prior 


incumbrancer. Iſarſb v. Lee, 2 Ventr. 337. Willoughby v. Vil- 


loughby, Tr. 30 G. 2. Butl. Co. Lit. 293. b. u. (c). Stanhope v. Lord 
Verney, ibid. Where a term is attendant on the inheritance, and 
the owner of the inheritance levies a fine, though the truſtees of 
the term are thereby barred, and can never afterwards claim any 


(a) 1 Eg. Caf. Abr. 355. (5) Cb. Caf. 46. 
(e) Cer, Lord Hardavizke in Chancery, 1756, See the next caſe. 


2D 2 thing, 


757 


1787. 


Good - 

TITLE 
aa 
ORGAN, 


— , — — —— 
— — 
> = af . 


— 
— ER IF 


_— ——— 


g A yo 
2 — — 


— — 


— — 


„ . — 
= — 3 
1 2 
= 
— —— — — 


— _ - — * — * 
2ů ä Üꝝk98 . — e nr— 4 — 
— — — 7 


j 

| 

[ 

l 
1 


CASES ix EASTER TERM 


758 
1 1787, thing, yet it may be ſet up to ſupport incumbrances. Carth. 100. 
f The counſel then cited 2 Fern. 5 24. 599. 1 Ch. Caf. 201. 35, 
ö ee 1 Vern. 187, 8. and 3 P. Wrmis. 330. to ſhew how purchaſers may 
i ga protect themſelves againſt prior incumbrances; they may even 
\ — protect themſelves by procuring an alignment of the term pen- 


dente lite. 2 Vez. 571. 
Nicol, for the defendants, admitted the authority of the caſes 


cited, but obſerved that they were not applicable here; for 
| though it be indiſputably ſettled that a court of equity would 
4 not interpoſe between parties, whoſe claims are equal in equity, 
: to take away any advantage which either party might have, yet 
the queſtion here is who has the /ega/ title. It is extremely 
clear, that when Lord Hale laid down the rule in the caſe of 
Marſh v. Lee, that a prior legal term outſtanding ſhould have the 
preference, courts of law were not fo liberal in aſſiſting equita- 
ble titles in ejectment: But it has been eſtabliſhed ſince that 
5 time, that a legal term outſtanding in a truſtee ſhall never be ſet 
10 up againſt the cut que truſt. In Doe dem. Briſtow v. Pegge (a), 
0 it was held, that where a legal term was created for a particular 


purpoſe, if that purpoſe were ſatisfied, or if it were unſatisfied 
and 
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(a) E. 25 Geo. 3. J. R. 
0 Dor on the demiſe of BIS Tow againſt PGO. . 
4 vol. 684. Eiectment was brought for a moiety of the manor of Minilurne, &c. under the 
contra, will of D. Burnel/, as one of his co-heirs. By the teſtator's marriage ſettlement in 
1748 two terms in truſt were created; one for ninety-nine years, to ſecure an annuity 
of 200L to his mother; the other for one thouſand years, for raiſing 3000 l. for his 
wife, in caſe ſhe ſhou'd have noiTue ; the money to be raiſed out of the rents and pro- 
fits, or by ſale or mortgage. The teſtator died in 1774, having no iſſue, and deviſed 
all hiseſtates to truſtees and their heirs, to the uſc of them and their heirs in truſt, after 
the death of his widovr, who vas cntitled to a life eſtate under the marriage ſettlement, 
for ſuch perſon or perſons as according to the laws of deſcent ſhould be his heirs at 
law, and the heirs of their bodics, to take as tenants in common, Sc. if more than one, 
The defendant filed a bill in Chancery in 1776 againſt all perſons who were ſuppoſed 
to have any claim as lieirs at law, and againſt the truſtees, and an iſſue was directed 
under which he was found heir at laws by deſcent from a daughter of a common an- 
ceſtor. The leſſor of the plaintiff ally had filed a bill in 1783, his Claim having never 
been known before ; hut upon the death of the widow, he brought thisejzeQment, and 
proved his pedigree from another daughter of the ſame common anceſtor. At the trial 
the defendant ſet up theſe terms; the teftator's mother being ſtill living, and lier 
annuity regularly paid by the receiver appointed by the court of Chancery; the 
30001. having likewiſe been raiſed for his widow, and the term aſſigned in mortgage, 

Mr. Juſtice Hz aT 1, who tried the cauſe at the laſt afſizes at Notringham, nonſuited 
the plaintiff, with leave to move to ſet atide the nonſuit, and enter a verdict for the 
plaintiff, if the Court ſhould be of opinion that he w.s entitled to gecover, 

Upon the motion, it was ſtated that the receiver had been appointed by the court of 
Chancery during the life of the widow, and ſor ſuch premiſes only as her life eſtate 
did not extend to; and that the lenor of the plaintiff did not defire to difturb the 


terms, but was ready i partake of the charge. 
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and not connected with the litigating parties, it ſhould never be 
ſet up between them in ejectment; but ſhould be conſidered 
as 


Wilſen, Dayreit, and Brough, tor the plaintiff. As theſe parties chim from the 
fame common anceſtor, under one and the ſame title, one of them ought not to be 
permitted to ſet up theſe terms againſt the title of the other, ſince he himſelf is per- 
mitted to ſhew his title, ſubject to the ſame incumbrances. Such an objeRion ought. 
en no account to prevail as between theſe parties; and the poſſe {{:on of one tenant in 
common is the poſſeſſion of both. 

The annuity not being in arrear, the truſtees of the term of ninety-nine years 
themſelves could not recover poſſeſſion. Beſides, a truſt-eſtate ſhould never be ſet up 
againſt the ceſtui gue truſt. And as to the remainder aſter the terms are ſatisflec, 
there is a reſulting truſt, and the termors are truſtees for the heir at law. Nay, till 
default of payment of intereſt, or the money raiſed, the terms are in truſt for the 
heir at law. An ejectment is in the nature of a teigned iſſue, and merely intended 
to try the real title. In the caſe of Lade v. Ho/ford and Another, Bull. Niſ Prius, 110. 
Lord Mansfield declared, that he and many ot the judges had reſolved never to ſuffer 
a plaintiff in ejectment to be nonſuited by a term ſtanding out in his own truſtee, or 
a ſatisfied term to be ſet up by a mortgagor ag.inſt his mortgagee, but to direct the 
jury to preſume it ſurrendered, 

So in the caſe of White ex dem. Whatley v. Hawwlins, M. 14 Geo. 3. Bull. Ni Prius, 
96. and Daugl. 23. n. 7. it was held, that a mortgagee need not give notice to a te- 
nant to quit before ejectment brought, if he mean only to get into the receipt of the 
rents and profits, and not to diſpute the title of the tenant. Mi v. Gallimere, Dai. 
265. In this inſtance, the leſfor of the plaintiff is willing to admit the charge of 
theſe terms, and take ſubject to them. 

Balguy and Gally, contra. If a tenant in common hold adverſely, an ejeQtment will 
lie: but the defendant does not hold adverſely, and the terms ſet up are no part of the 
title of either party, but paramount to both. The purpcſes tor which they were cre. 
ated have ariſen, and are ſubſiſting. If an ej & ment were ſuch an ifſuc as is con- 
tended, the doctrine of terms would be <xtinguiſhed, and all differences by reaſon of 
ſuch being outſtanding, at an end. The rule is, tata plaintiff in cjectment mult te- 
cover by the ſtrength of his own title, Bull, NH Prizs, 208, ; and muſt ſhew a right 
of poſſeſſion, 1 Burr. 119. Theſe terms being unſatisfied, the plaintitf is not ertitk d 
to the poſſeſſion. It is true that a ſatisfied term carrot be ſet up, Dough, 69 5. But 
the only cafes where unſatisfied terms cannot be ſet up, are againſt cui que truſt, in 
a cleay caſe, or againſt thoſe under whom the defendant claims. But if the truſt be 
doubtful, the Court will leave the party applying to his remedy in equity. 

They alſo cited a caſe before A b¹‘] Juſtice, at Leier ſummer aſſizes 258, 
White ex dem. Henſon v. Beaumont, which was an ejectment brought by a deviſee againſt 
the heir at law, who produced a mortg ge term, on which the plainticÞ® was noniuit- 
8d; that being deemed a complete bar. 

Lord Mansr1zt Do, Ch. ].—An cjectment is a fiftit.ous remedy to try the title to 
the poſſcſſhon of lands ; it is of ir finite conſequence that it ſhould be adapted to attain 
the ends of juſtice, and not ent ngled in the nets of form. Great difficulties have 

ariſen as to the legal form of paſſing land, from ti modes of conveyancing in England 
fince the ſtatute of uſes. Truſts are a mode of conveyance peculiar to this country, 
In all other countries, the perſon entitled has the right and poiſe iſien in kimfelf. But 
in England, eſtates are veſted in truſtees, on whoſe death it becomes difficult to find 
out their repreſentatives; and the owner cannot get a complete title. If it were n 
ceſT.ry to take aſſignments of ſatisfied terms, terrible inconveniencies would enſue 
from the repre ſentatives of the truſtces not being to he ſound. Sir E. Ner:bey's clerk was 
truſtee of near half of the great e ſtates in the kingdom ; on his death it was not known 
who was his hir or repreſentative. So that where a truſt term is a mere matter of 
3D 3 N form, 
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1787. as if it had never been created. In the preſent caſe, this is a term 


attendant on the inheritance ; it muſt be conſidered as belonging 
Gocn- to, 
TITLE 5 


1 form, and the deeds were muniments of another's eſtate, it ſhall not be ſet up againſt 
the real owner. It is therefore ſettled, that a ſatisfied truſt ſhall be taken to be a truſt 
for the benefit of the heir at law. A truſt ſhall never be ſet up againſt him for whom 
the truſt was int nded. It is a mere form of conveyance. And it is admitted, that 
where the term is in truſt ſor the benefit of the leſſor of the plaintiff, the defendant 
ſhall not ſet it up in ejectment as a bar to his recovery. 

To go a ſtep ſurther ; third perſons may have titles, and therefore, the Court ſay, that 
where there is a tenant in poſſeſſion under a leaſe, which is a bar to the recovery of the 
leſſor, he being to recover by the ſtrength of his own title, yet to prevent this from 
being turned improperly againſt the perſon entitled to the inheritance, whoſe right 8 
not diſputed by the tenant, if the leſſor diſpute the property anly againſt another, and 
give notice to the tenant that he does not mean to diſturb his tenancy, the Court will 
never ſuffer the tenant to ſet up the leaſe as a bar to the recovery. 

There is another diſtinction to be taken 3 whether, ſuppoſing a title ſuperior to that 
of the leſſor of the plaintiff exiſts in a third perſon, who might recover the poſſeſſion 
againſt him, it lies in the mouth of a defendant to ſay ſo in anſwer to n ejectment 
brought againſt himſeli by a party having a better title than his own. I fcund this 
point ſettled before I came into this court, that the Court never ſuffers a mortgagor 
to ſet up the title of a third perſcn againſt his mortgagee. For he made the mortgage, 
and it does not lie in his mouth to ſay ſo, though ſuch third perſon might have a right 
to recover poſſe ion. Nor ſhall a tenant who has paid rent, and acted as ſuch, ever 
ſet up a ſuperior title of a third perſon againſt his leſſor, in bar of an ejectment brought 
by him ;. ſor the tenant derives his title from him. Laying down theſe principles, let 
us now ſee the application of them to this caſe. There are diſpures between the 
plaintiff and the defendant, who are co-heirs; as ſuch, the phintiff claims half of the 
property, and wiſhes to be admitted into poſſeſſion of the premiſes with the de- 
tendant. He proves his deſcent. Then what is the Cefence fet up? A truſt ſor a 
third perſon, an annuity, is ſet up. The plaintiff admits the charge, and ſays, that 
he only claims ſubject to the incumbrances. The truſtees do not affert their title. 
Then hail others be admitted to ſet it up? It is clear that the other co-heirs ſhall not 
be permitted to diſpute the title with him. He and the defendant have an equitable 
title as tenants in common, and the plaintiff muſt recover a moiety. 

W1rLLzs, J. concurred. P | 

AsunvzsT, J. In ſuch a caſe as this a legal bar ſhall never be ſet up in ejectment 
azainſt the juſtice of the caſe. The truſtees may perſorm their functions as well, after 
both the parties are in poſT:ſion, The old doctrine is relaxed in many inſtances. 

Burr, J. 1 entirely agree with my lord. An ohjection has been taken at the 
bar, that the plaintiff in ejectment muſt recover by the ſtrength of his own title: the 
old cafes certainly ſay ſo; but for the laſt forty or ſiſty years, cor.ſtant exceptions to 
this rule have been admitted. One caſe wich is received as clear law, and is an excep- 
tion to it, is that of a tenant who cannot ſet up the title of the mortgagee againſt tlie 
mortgagor ; becauſe he holds under the mortgagor, and has admitted his title. 

There was a caſe befcre ine at Cuilaball, and I believe another upon the Oxford cir- 
cuit, of the ſame nature, where a le ſſee for years had got poſſciſion of fome mort- 
gage deeds, and endeavcured to ſet up that title againſt the mortgagor; but though 
this ſhewed that the plaintif had no right to recover as againſt the mortgagee, yet I 
permitted him to Co ſo in that inſtance; and the deciſ on was acquieſced under. 

It is rot therefore true, that an outſtanding unſatisfied term is always an anſwer to 

17 | a pl.intiff in ejectment. So long ago ⁊s the time of Juſtice Gundry, when an out- | 
11 ſtanding ſatisfied term was offered by a defendant in cjectment as a bar to the plain- ' 
14 titt 's recovery, tiiat judge refuſ. d to admit it, ſaying, that there was no uſe in taking 
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to, and part of, the inheritance; and, if ſeparated in law, a court 
of equity would re-unite them. Whitchurch y, Whitchurch, 
2 P. Wms. 236. 2 Wilſ. 329. The ceflui gue truft is the com- 
plete owner, and his diſpoſition is the diſpoſition of the land. 
And the truſtee is conſidered merely as an inſtrument of convey- 
ance. Burgeſs v. Wheate, 1 Black. Rep. 162. Now to apply 
theſe principles to this caſe; the term was created in 1961; in 
1768 the mortgage money was paid off, and the term was aflign- 
ed in truſt for Janes and his heirs, to be diſpoſed of as he ſhould 
appoint, and in the mean time to attend. the inheritance, and to 
protect it againſt meſne incumbrances; in 1767 Janes mortgaged 
to one of the defendants, and in 1769 to the other, both of 
them being prior to the mortgage under which the plaintiſf 
claims, At the times of the reſpectire mortgages to the 
defendants, the truſtee of the term became the truſtee of 
the defendants, and the term could not be ſeparated from the 
inheritance without his conſent: And if previous to the con- 
veyance to Sprigg in 1769 the defendants had brought eject- 
ments upon their mortgages, neither Jener nor Richard Lock- 
wood his truſtee could have ſet up this term as a bar to their 
ejectments. Then if Jener himſelf could not ſet up the term, it 
ſeems to be abſurd to ſay that thoſe who claim under him can; 
for they cannot claim a greater eſtate than he had. Then Janet, 
having parted with the inheritance, had no power afterwards to 
make any appointment of it differently. His power was gone, 
though it were collateral, by the conveyance of the land (a). 
With reſpect to the charge of fraud againſt the defendants, it is 
to be obſerved that the mortgagor has alone been guilty of 


— — — 


an outſtanding term, but for the ſake of the conveyancersꝰ pockets: ſince which tun: 
it has been the uniform doctrine, that if the plaint:ff be entitle to the beneficial intereſt 
ke ſhall recover tue poſſeſſion. The next objection is, that this is a reverſionary 
intereſt; but that is not material; ſor it has been further ruled of late years, taat * 
a leſſor of a plaintiff may recover in an ejectment a reverſionary intereſt, ſubjeQ to a 
leaſe and right of preſent peſſeſſion exiſting in another. 

The annuitant is only entitled to her 200 J. per annum; and not to the poſſeſſion 
itſ-lf wh} there is no default: indeed ſhe does not require it. But the heir at law is 
entitled to the poſſe ſſion ſubject to that charge. The annuitant however is in a 
different ſituation ſrom the mortgagee ; for the latter is entitled to receive the whole 
in diminutien of the principal and intereſt. 

So that the plaintiff muſt have a gencral judgment for that part which is not in 
the poſſeſſion of the receiver; and as to that which is, he muſt enter into a rule not 


to dillurb that poſſeſſion ; ſubmitting to the mortgage and tue aanu 7. 
Rule abſoiute, 


(a) 1 P. Wins. 778. 
3D 4 fraud; 
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fraud ; and though he could not be puniſhed criminally for it, 
yet thoſe who claim under him, ſhall not be benefited by it. 
So if a parſon be fimoniacally preſented to a church, he ſhall 
not enjoy the church; neither ſhall a bankrupt, who obtains 
his certificate fraudulently, avail himſelf of it. As to the caſe 
of Willoughby v. Willoughby, it was determined at a time when 
it was not ſo well underſtood, as at preſent, how far an outſtanding 
term could be ſet up. The cafe in 1 P. Vm. 360. turned on the 
intention of the owner of the inheritance to ſever the term. 
The ſame obſervation applies to the caſe in 3 Ch. Caf. So in the 
caſe of the fine; as it was the intention of the parties to bar the 
term, though it was not ſatisfied, yet it might be ſet up by a 
purchaſer. 

AsnnuRsT, J. No man ought to be ſo abſurd as to make a 
purchaſe without looking at the title deeds; if he is, he muſt 
take the conſequences of his own negligence. If the firſt 
mortgagee had uſed ordinary precaution, he muſt have known 
that this term was then outſtanding. And if he did know of it 
and neglected to take an aſſignment of it, it was enabling the 
mortgagor to commit a fraud by mortgaging the ſame eſtate 
again. By this therefore he became particeps criminis ; and he 
may ſuffer ſor the conſequences of the fraud; and the leflors of 
the plaintiff claiming under Sprigg, who have got the legal eſtate, 
mult be preferred. 

BULLER, J. It is an eſtabliſhed.rule in a court of equity 
that a ſecond mortgagee, who has the title-deeds, without no- 
tice of any prior incumbrance, ſhall be preferred ; becauſe if a 
mortgagee lend money upon mortgage without taking the title- 
deeds, he enables the mortgagor to commit a fraud. If this has 
become a rule of property in a court of equity, it ought to be 
adopted in a court of law. Here the defendants took mortgages, 
without enquiring after the title-deeds; the ſubſequent mortgagee 
is a purchaſer without notice; and as he has taken the title- 
deeds, he has the better title. 

GRosr, J. declared himſelf to be of the ſame opinion. 


Poſtea to the plaintiff (a). 


(a) Vide 2 Brewn's Cb. Ca. 650. 
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We were favoured with the following Caſe from the MS. Netes 
of Lord Chancellor Hardwicke. 


In Chancery, Zune 19th, 1756, 


W1iLLOUGHBY and Others againſt WiLLouGHBY 
and Others. 


ORD Chancellor Hardwicke delivered his opinion in this 
caſe as follows : | 

George Willoughby, the huſhand of the plaintiff Jane, being 
ſeiſed in fee, ſubject to a mortgage- term for years, on the 12th 
November 1717, in conſideration of, and previous to, his mar- 
riage with the plaintiff, entered into articles to ſettle the eſtate to 
the uſe of himſelf for life, then to ſecure a jointure of 350 /. per 
annum to the plaintiff Jane, remainder to the firſt and other ſons 
of the marriage in tail-male, remainder to George Willoughby in fee, 
with power to charge the premiſes by deed or will with 3000 . 
for younger children's portions. On the 24th March 1718 ſettle- 
ments were made in purſuance of the articles. On the 15th 
Auguſt 1718 the old term was aſſigned to Sling and Popham 
upon an expreſs truſt declared, in truſt for George Willoughby, his 
heirs and aſſigns, to attend and wait upon the freehold and inherit- 
ance of the premiſes, and to be ſubſervient thereto, On the 24th 
March 1750 George Willoughby made his will, and executed his 
power by charging the eſtate with 3000 J. for his younger child- 
ren, and afterwards died, leaving the plaintiff Jane his widow, 
and the defendant Henry Willoughby his eldeſt ſon, together with 
three daughters and a younger ſon George, co-plaintiifs with the 
mother. The plaintiff Jane was entitled under the marriage 
ſettlement to her jointure of 350/. per annum. The defendant 
Henry, who was tenant in tail under the marriage ſettlement, 
ſuffered a common recovery, and barred the entail, and declared 
the uſe to truſtees and their heirs, upon truſt neverthelcfs to the 
uſe of ſuch perſon and perſons, and for ſuch eſtate and eſtates, as 
he the ſaid Henry Willoughby by deed ſhould appoint. He after- 
wards borrowed 870 J. of his mother, and by an appointment 
mortgaged the eſtate to her for a term of 500 years. During all 
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term, and has notice at the ſame time of a certain incumbrance, prier to his own, the prior incum- 
tranccr has the beſt right to call for the legal eſtate, amd to ſatisſy linmfeit of any other incum- 
brances upon the eſtate; although ſuch other incumbrances were not known to the ſecord m.crigagce 


at dhe time lie advanced his money. 
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this time the old term remained outſtanding in Sky/ling and Pop. 
ham. But on the 15th June 1752 the defendant Henry borrowed 
800 J. of the defendant Feffery Cripps, and for ſecuring it, mort- 
gaged the premiſes to Cripps in fee. And on the ſame day Shy/ling 
the ſurviving truſtee in the aſſignment of the old term to attend 
the inheritance, by the direction of the defendant Henry, aſſigned 
that term to the defendant Alexander Boote, in truſt to protect 
Cripps's mortgage of the fee. It appeared in evidence that pre- 
vious to the taking of this mortgage, and on that occaſion, Cripps 
had full notice of the marriage articles; notwithſtanding which, 
he took a covenant in the mortgage deed ſrom the defendant 
Henry, that the premiſes were free from all incumbrances, except 
one indenture of aſſignment of the old term to defendant Boote, and 
the faid term and the meſne aſſiguments thereof, in the ſaid laſt 
aſſignment mentioned. But it does not appear that the defendant 
Cripps had any notice of the mortgage made by Henry to the 
plaintiff his mother. 

The plaintiff Jane, the mother (together with her younger ſon 


and daughters), brings this bill to have the benefit of her jointure, 


under her marriage ſettlement ; and to have a ſale of the eſtate, 
ſubject to her 350 J. per annum : and out of the money ariſing by 
the ſale to be paid the arrears of her jointure, and next the pro- 
viſions for the younger ſon and the daughters, and then her mort- 
gage for 870 J. and the other incumbrances in their order, The 
defendant Cripps, the puiſne mortgagee, now ſubmits that the 
plaintiff Janes jointure and the proviſions for the younger child- 
ren ſhall be preferred ; but inſiſts that his mortgage ought to be 
preferred in payment to that of the plaintiff Zane; the legal eſtate 
of the prior term being veſted in the defendant Baate, his truſtee, 
and he being a purchaſer by his ſecond mortgage without notice of 
the firſt ; on this principle, that the legal eſtate of the term being 
in a truſtee for him, he has both law and equity on his fide, 
while the plaintiff Jane has only an equity as againſt the term. 
Two queſtions have been argued at the bar. Firſt, a general 
queſtion, Whether, this term having been aſſigned to Skylling and 
Popham upon an expreſs truſt declared t attend upon the freehold 
and inheritance and to be ſubſervient thereto, the defendant Cripps 
could in equity have had the benefit of it to protect his mortgage 
both againſt the jointurc, the proviſions of the younger children, 
and the prior mortgage, even ſuppoſing he had. had no notice of 
any of thema? Secondly, a particular Gs Whether the de- 
fendant 
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jointure, and portions, and conſequently not being entitled tothe ——— 


entire abſolute benefit of the legal eſtate of the old term, can be 
preferred to the plaintiff Mrs. Millaugbby, even as to her mort- 
gage, or muſt come in only according to his priority in order of 
time ? 

The firſt queſtion depends upon three conſiderations: 1ſt, 
What is the nature of a term attendant upon the inheritance ? 
2dly, What kind of grantee or owner of the inheritance is en- 


' titled to the protection of ſuch a term? Or, in other words, in 
whoſe hands ſuch a term ſhall be allowed to protect the inherit- 


ance? 3dly, Againſt what eſtates, charges, or incumbrances, 
the protection ariſing from ſuch a term ſhall extend? 
1ſt, What is the nature of a term attendant upon the inherit- 


* ance? The attendance of terms for years upon the inheritance is 


the creature of a court of equity, invented partly zo protect real 
property, and partly to beep it in the right channel. In order to it, 
this court framed the diſtinction between ſuch attendant terms, 
and terms in groſs, notwithſtanding that in the conſideration of the 
common law they are both the ſame, and equally keep out the 
owner of the fee ſo long as they ſubſiſt. But as equity always 
conſiders who has the right in conſcience to the land, and on that 
ground makes one man a truſtee for another; and as the common 
law allows the poſſeſſion of the tenant for years to be the poſſeſ- 
ſion of the owner of the frechold, this Court ſaid, where the tenant 
for years is but a truſtee for the owner of the inheritance, he ſhall 
not keep out his cui que truſt, nor, pari ratione, obſtruct him in 
doing any acts of ownerſhip, or in making any aſſurances of his 
eſtate; and therefore in equity ſuch a term tor years ſhall yield, 
ply, and be moulded, according to the uſes, eſtates, or charges, 
which the owner of the inheritance declares, or carves out of the 
fee. Thus the dominion of real property was kept entire. Of 
this we meet with nothing in our books (a) before Queen Eliaa- 
beth's reign, when mortgages by long terms of years began to 
come into uſe. Before that time, the law looked upon very long 
terms with a jealous eye, and laid them under violent preſump- 
tions of fraud, becauſe they tended to prevent the crown of it's for- 
feitures, and the lord of the fruits of his tenures. Neither could 
there, much before that time, be any uſe of a term attendant upon 
the inheritance to preſerve the limitations of a ſettlement in many 


caſes; becauſe the tenant for years was in the power of the owner 


(a) Ld. c J. Pembirion's argument in the Duke of Nerfolt's caſe, p. 24. 
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of the freehold, till the ſtatute 21 Her. 8. c. 15. which enabled 


— hin to falſify a recovery againſt the tenant of the freehold ; til} | 
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then, by ſuch a recovery the term was gone, and conſequently 
could attend upon nothing. But ſince the law was altered by 
that ſtatute, and the term was preſerved, this Court could lay hold 
of it. Proceeding upon theſe principles, wherever a term for 
years has been veſted in a ſtranger in truſt for the owner of the 
inheritance, whether by truſt expreſsly declared, or by conſtruc- 
tion or judgment of this Court, which is called a truſt by opera- 
tion of law, this Court has ſaid that the truſt or beneficia! intereſt 
of ſuch a term ſhall follow or be affected by all ſuch conveyances, 
aſſurances, or charges, as the owner creates of the inheritance, 
Though the law ſays, that the term and the fee being in different 
perſons, they are ſeparate diſtinct eſtates, and the one not merged 
in the other, yet the beneficial and profitable intereſt of both 
being in the ſame perſon, equity will unite them for the ſake 
of keeping the property entire. Therefore, if the owner of the 
inheritance levy a fine ſur conu/ance de droit, or ſuffer a common 
recovery to uſes, the truſt of the term ſhall follow and be govern- 
ed by thoſe uſes, although a term for years is not the ſubject 
of a fine ſur conuſance de droit, much leſs of a common recovery; 
nor would equity allow the truſt of a term in groſs to be 
ſettled with ſuch limitations. This doctrine is always allowed 
to have it's full effect as between the repreſentatives, that is, 


the heir either in fee-ſimple or fee-tail, of the owner of the in- 


heritance, and the executor, and all perſons claiming as volun- 
teers under him; though certain diſtinctions have been admit- 
ted as to creditors, which are not material to the preſent caſc. 
And in general the rule has been the ſame, whether the truſt of 
the term be created by expreſs declaration, or ariſe by eonſtrue- 
tion and judgment of this court, On this ground are the caſes 
of Ten and Tyffon, 2 Ch. Ca. 49. and 55. and 1 Vern. 1. 59. 
and Stamferd, 2 Vern. 520. and Precedents in Chancery, 232. 
Hayter and Red, 1 P. Wms. 360. Whitechurch v. Whitechurch, 
before the lords commiſſioners 1725, 2 P. Wms. 236. and Lady 
Dudley and Lord Dudley, Precedent; in Chancery, 241. 2 Chan, 
Caf. 160. which was a caſe on the cuſtom of London. All theſe 
caſes were cited at the bar, and I chooſe to put them together 
without ſtating them particularly, becauſe they all tend only to 
prove this general propoſition. But although in all theſe caſes 


this Court conſiders the truſt of the term as annexed to the in- 
10 heritance, 
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heritance, yet the legal gate of the term is always ſeparate from 1787. 
it, and muſt be ſo, otherwiſe it would be merged. And this 
gives the Court an opportunity to make uſe of ſuch terms, as a Wit 
guard and protection to an equitable owner of the inheritance again# 
againſt meſne conveyances, which would carry the fee at com- , no Wo 
mon law; or to a perſon who is both legal and equitable owner . 
of the inheritance, againſt ſuch meſne incumbrances as he ought 
not to be affected with in conſcience. And here the Court often 
diſannexes the truſt of the term from the ſtrict legal fee; but 
{till in ſupport of right. This brings me to the ſecond con- K. 
ſideration. 1 
2dly, What kind of grantee or owner of the inheritance is en- 1 
titled in this Court to the protection of ſuch a term? Or, in bi. 
other words, in whoſe hands ſuch a term ſhall be allowed to pro- 
tect the inheritance ? In the firſt place, he muſt be a purchaſer 
for a price paid, or for a valuable conſideratian. He muſt be a pur- 
chaſer bone fidei, not affected with any fraud or colluſion. He muſt 
be a purchaſer 4vithout notice of the prior conveyance, or of the 
prior charge or incumbrance; for notice makes him come in 
fraudulently. And here, when I ſpeak of a purchaſer for a va- 
luable conſideration, I include a mortgagee, for he is a purchaſer 
pro tanto. If he has no notice, and happens to take a defective 
converance of the inheritance, defeCtive either by reaſon of ſome 
prior conveyance, or of ſome prior charge or incumbrance, and if 
he alſo take an aſſignment of the term to a truſtee for him, or to 
himſelf, where he takes the conveyance of the inheritance to his 
trultee, in both theſe caſes he ſhall have the benefit of the term 
to protect him; that is, he may make uſe of the legal eſtate of 
the term to defend his poſſeſſion, or, if he has loſt the poſſeſſion, 
to recover it at common law, notwithſtanding that his adverſary 
may at law have the ſtrict title to the inheritance. This made me 
ſay, that in thoſe caſes the Court often diſannexes the truſt of the 
term from the ſtrict legal fee; but {till in ſupport of right. For 
if a man come in fairly and bon4 ide, and has paid a price for the 
land, and has acquired an eſtate in it which the law will ſupport, 
{a plank by which at law he may ſave himſelf from ſinking, ) there 
can be no ground in equity or conſcience to take it from him. 
This is the meaning of what is generally expreſſed by ſaying, that 
where a man has both law and equity. on his fide, he ſhall not be 
hurt in a court of equity. It was once doubted whether, if the 
term were veſted in a third perſon, a truſtee generally, and not in 0:5 
* | 
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1987, the party himſelf, he ſhould be allowed the benefit cf it in equity, 
————— becauſe the Court ought to determine for whom the ſtranger was 
5. .- 2 truſtee, and then the rule is qui prior eft tempore potior eff jure. 

again But this was ſettled by my Lord Comwper in the caſe of Wilker 
tooanny, and Boddington, 2 Vern. 599 & 600. He lays it down to be a 
4; | rule in equity, that where a man is a purchaſer for a valuable con- 
4 Lada Frcs $a ke fideration without notice, he ſhall not be annoyed in equity, not 
| only where he has a prior legal eſtate, but where he has a better 


I. 
| 7 beg fel 5 * right to call for the legal eftate than his adverſary. And for this 


| reaſon his lordſhip diſmiſſed the bill. But here I defire it may 
4 be obſerved, that he muſt have the better right to call for an 
# aſſignment of the legal eſtate, for the ſake of the uſe I ſhall make 
| of it afterwards. 

. 3dly, The third conſideration is, againſt what eſtates, charges, 
or incumbrances, the protection ariſing from ſuch a term ſhall ex- 
tend? The anſwer to this queſtion may, I think, be laid down 
very generally, againſt all eſtates, charges, and incumbrances, 
created intermediate between the raiſing of the term and the pur- 
chaſc. But here I deſire to be underſtood to take in all the qua- 
lities or requiſites before laid down, valuable conſideration, bona 
Fides, and entire fairneſs in the purchaſe, freedom from notice 
either expreſs or implied, and the having of the firft and be? right 
to call for the legal eſtate of the term. All theſe muſt concur to 
warrant this protection. And here ariſes the diſtinQtion where- 
upon great ſtreſs was laid for the plaintiff in this cauſe, and 
which was much laboured : 1ſt, It was admitted that this will 
be ſo, where the old term is ſtanding out in the original mort- 
gagee or grantee of it, or his repreſentatives, and has never been 
aſſigned to attend the inheritance ; but that where it has been fo 
aſſigned upon an expreſs truſt, it ſhall attend the firſt limitations 
of the inheritance, and all the eſtates derived out of it; it mall 
protect them, as here the uſes of the marriage ſettlement, and the 
ſubſequent purchaſer without notice can no ways gain the benefit 
of it. 2dly, That where it is ſo aſũgned upon an expreſs truſt to 
attend the inheritance, it is become ſo annexed to that inherit- 
ance, that it cannot be ſevered from it. But the argument is not 
well founded. It is an attempt to eſtabliſh a new diſtinction be- 
tween a term attendant upon the inheritance by expreſs declara- 
tion of the truſt, and a term ſo attendant by conſtruction or judg- 
ment of a court of cquity. No authority or precedent of this 


court has been cited to warrant this diſtinction; and the only 
caſe, 
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caſe, where any thing of that nature appears, is to the contrary, 
I mean that of Oxqwick and Brockett, in the Abridgment of Eq. 
Caf. 355- How authentic that report is, I cannot take upon 
me to ſay, for the decree is not entered in the regiſter's book, 
and the minutes are ſo imperfect that nothing material can be 
collected from them, except that there was an aſſignmnt of a 
mortgage term to attend the inheritance in the caſe, Let us 
then examine the grounds of this difference. 

Firſt, It was urged, that where a term appears to be aſſigned 
expreſsly to attend the inheritance, it is notice to a purchaſer or 
mortgagee, that there are ſome limitations of the inheritance to be 
protected by it; and, if ſo, the purchaſer or mortgagee takes his 
aſſignment of it with notice. But I take this to be a miſtake, 
It is notice of nothing, but that there is an inheritance to be pro- 
tected, and that the term is attendant. And it does by no means 
imply, that the inheritance is ſettled or bound by ſpecial limita- 
tions; for a ſatisfied term may be, and often is, aſſigned to attend 
an inheritance in fee-{imple, as well as a fee-tail, or an eſtate 
carved out by particular uſes and limitations, It therefore gives 
notice to a purchaſer of nothing but what he had notice of by 
the deeds making out the title to the ſee. In this reſpect it is 
juſt the ſame as where the truſt to attend the inheritance is con- 
ſtructive or implied. Indeed if the truſt be declared to attend the 
freehold and inheritance, as limited or ſertled by ſuch a deed, or to 
protect the uſes of ſuch a ſettlement, as is ſometimes done, that will 
be notice of the deed or ſettlement, and conſequently of all the 
uſes of it, and the purchaſer is bound to find them out at his peril. 
And I look upon this to have been the ground of the miſtake. 

Secondly, It was argued, that a term expreisly aſſigned to at- 
tend the inheritance, is ſo connected with it that it will go 
along with all the uſes and intereſts deviſed out cf that inhe- 
ritance for a valuable conſideration, That where a new con- 
veyance is made of it for a valuable conſideration, the truſt of 
the term will immediately follow it, and the truſtee will become 
2 truſtee for the new uſe. That fo it was here upon the firſt 
mortgage made to the plaintif, Mrs. Willughly, by the de- 
fendant her ſon, and the ſurviving truſtee, Hing, could not 
alter the truſt. I agree that it will be ſo againſt the grantor in 
that new conveyance of the inheritance, and his heirs, and all 
perſons claiming from him os volunteers, or with notice. So it 
is in all caſes where the owner creates a new eſtate, uſe, or in- 
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cumbrance, out of the inheritance, or a charge upon it ; confeſſes 
a judgment, or a ſtatute ſtaple, Oc. The truſt of an attendant 
term is affected with it in like manner as the inheritance is as 
againſt the grantor and his heirs ; and the purchaſer or incum- 
brancer will receive the benefit of it in this court. But when a 
new purchaſer for a valuable conſideration comes in without no- 
tice, and with all the qualifications which I have before men- 
tioned, and gets an aſſignment of the term, he comes in in a dif 
ferent degree ; and, as he is innocent, and has paid or given the 
value, and has got the law with him, how can a court of equity 
take it from him, without contradicting all their rules? This 
ſubſequent purchaſer, having uo natice, ſtands as againſt the prior 
purchaſer or incumbrancer, but in the common caſe. 

Thirdly, It was objected further, that this is to ſever the 
truſt of the term from the inheritance, and to leave the title 
of the inheritance to go one way, and the truſt of the term 
another way. That this was not in the power of the owner 
of the inheritance after his firſt conveyance, nor of the truſtce, 
nor of both joining together. It is not neceſſary here to enter 
into the diſcuſhon of all the caſes, wherein a term once attend- 
ant upon the inheritance may be diſannexed, and be turned 
into a term in groſs. It is certain that it may be done at any 
time by the abſolute owner of the inheritance; and fo it is 
admitted by Serjeant Maynard, in his argument of the Duke 
of Nerfoll's caſe (a); or it may be made to become a term in 
groſs upon a contingency, according to the reſolution of that 
caſe. But here is no queſtion of ſevering or diſannexing ; for the 
defendant Cripps, the ſecond mortgagee of the fee, claims the 
term as attendant upon the inheritance in him. In this court, 
had he come in without notice, he muſt be conſidered as a 
purchaſer of it, pro tanto, by his mortgage. He contracted for 
the ſecurity of the inheritance, and paid his money for it ; and 
though he had the misfortune ignorantly and innocently to take 
a defective title to that inheritance, ſtill it is the thing he 
bought, and defires to protect. If this were otherwiſe, it 
would prevent every puiſne mortgagee or purchaſer, who has 
got an aſſignment of an attendant term, from making uſe of it in 
his defence. The argument was enforced by ſaying that it will 
put it in the power of a truſtee of ſuch an attendant term to 
prefer which of ſeveral incumbraiicers he pleaſes, by aſſigning it 
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drer; and that this he can no more do than a truſtee to preſerve 
contingent remainders can be allowed in this court to join to de- 
ſtroy them. But this reaſoning anſwers itſelf; for I take it to be 
juſt upon the ſame foot as the caſe of a truſtee to preſerve con- 
tingent remainders. If ſuch a truſtee join-in a conveyance to a 
purchaſer for a valuable conſideration, and the purchaſer has notice 
of that truſt, the latter is affected with the truſt, and ſhall be de- 
creed to reconvey the eſtate tothe old uſes. But ifthe purchaſer 
comes in bond fide, and has no notice, he ſhall retain the eſtate, but 
the truſtee ſhall make ſatisfaction for his breach of truſt, in de- 
ſtroying the contingent remainder. It is juſt the ſame here, if 
the puiſne purchaſer or mortgagee has notice of the prior purchaſe 
or incumbrance, he ſhall not avail himſelf of the aſſignment of 
the term, but ſhall be decreed to reconvey, or procure it to be 
reconveyed. If he had u notice he muſt retain it; but if the 
truſtee, who joined in the aſſignment, had notice of ſuch prior 
purchaſe or incumbrance, his conſcience was affected by the truſt; 
it was a breach of truſt in him; and he ought to be decreed to 
make ſatisfaction. This in my opinion is what equity would 
demand, | 

To go aſtep further—ſee to what an extent this doctrine would 
go, if it were once admitted. It would make the aſſignment of 
ſuch an attendant term to a purchaſet's own truſtees, named on 
his behalf, to protect him againſt nothing. The truſt ariſing 
from: the attendancy is to protect againſt meſne incumbrances, 
that is ro ſay, meſne between the creation of the term, and the 
aſſignment of it, or the uſe that is made of it. But if it be al- 
lowed that wherever there is a conveyance made, or a charge or 
incumbrance created upon the inheritaace for a valuable conſidera- 
tion, that draws after it ſo much of the truſt of the term (as it 
really does), and that therefore a puiſne purchaſer or mortgagee, 
without notice, taking an aſſignment of it, takes it ſtill bound by 
the derivative truſt, ſuch puilne purchaſer or mortgagee can ne- 
ver be ſafe; and whether he had notice or not is nothing to the 
purpoſe ; for by this doctrine it is till open to all the prior in- 
cumbrances in the one caſe as well as in the other. 


There is but one thing dehind, which deſerves to be taken no- 


tice of under this head: it was ſaid to have been the general rule 
amongſt conveyancers in making marriage ſettlements, or con- 
veyances upon purchaſes, where they found an old term aſſigned 
upon expreſs truſt to attend the inheritance, not to diſturb it, 

Vor- I. Part II. 3E | or 


711 
1787. 


— 
WII 
To vous te 
azanft 
W1t- 
LOUGHBYs 


—_ 
— 


- — — — —— — = F 
- 2 _y I 222 — 
= - , 5 — N — OO 29. — 
gd — > —— — — ab — wy — * * = - Sax» =at; Y 
— — — 2 — 22 = 82 b = — 2 * © 
2+ 2 —̃ v— — I — — — " - — - * 12 " ** — E * - me. * 22 __ 
= — - — * — — — — EM > Y * * 3 _ — 7 * > 
— — ; = — 2 Fo = 
Pe 2 » Saf iS ob doe > I 2 7 — G - 2 P — — — * 
=. eh Loren 8 a — — — — _— - 82 — 3 a4 — 
> — 
— 9 = = = — — * — 
1 — - — 2 * - 
4 = * 
4 4 þ = —_ =— . > 
— — * * - 
— _—_— _—__—— —_——_— ; 


_— 
—— — 
— 


— 


2 — 


772 
1787. 


— 
WII 
LOUGHRY 
ie. 

11 


 LOVGHBY, 


CASES M EASTER TERM 


or take any new aſſignment of it to truſtees named by the pur- 


chaſer, but to rely upon it as it is. I have enquired of a very 
learned and eminent conveyancer, and cannot find there has been 
any ſuch general rule. If there had, I confeſs it would have been 
very material, as in my lady Radner's caſe, It is true that Mr. 
Jobn Ward of the Temple, who was conſiderable in that branch 
of buſineſs, has declared it to be his opinion, and he took it to be 
ſo. But how far he practiſed ſo, non conftat ; and if he did, it 
would not make a general rule, which is the point to be enquired 
after. To reduce it to reaſon, it mult be taken with a diſtinction. 
Where an old term has been aſſigned upon an expreſs truſt to 
attend upon and protect the inheritance, as ſettled by ſuch a deed, 
or the uſes of ſuch a ſettlement deſcribed or referred to particularly, 
as it ſometimes happens, and the conveyancer is ſatisfied that thoſe 
uſes of the inheritance have never been barred till his new ſettle- 
ment or purchaſe is made, he may very ſafely rely upon it, be- 
cauſe the very aſſignment carries notice of the old uſes. Nay, 
where the aſſignment has been generally in truſt to attend the 
inheritance, and the parties approve of the old truſtees, they may 
ſafely rely upon it, eſpecially in the caſes of a purchaſe or mort- 
gage, where the title deeds always are, or ought to be, taken in: 
for if he has the creation and the aſſignment of the term in his 
own hands, no uſe can be made of it againſt him. Such in- 
ſtances as theſe may account for the practice in many caſes, but 
cannot conſtitute a genera! rule. 

Much was ſaid under the head of "inconvenience, danger to 
marriage ſettlements, and to prior purchaſes fairly made. But 
the inconvenience which would ariſe on the other hand, of break- 
ing in upon the rule, That a purchaſer for a valuable conſideration, 
without notice, ſhall not be hurt in equity, or that a court of equity 
Hall never take away the benefit of the Igo from him, will balance 
all thoſe arguments, and be found to outweigh them. This rule 
in equity bears an analogy and conformity to ſcveral rules of the 
common law relating to collateral warranties, non-claims, and 
deſcents caſt, which are only the wiſe inventions and deciſions of 
the law to protect and quiet poſſeſſions. 

From this reaſoning, I am clearly of opinion, upon the firſt 
point, that the defendaut Cripps, the puiſne mortgagee, would 
have been entitled in a court of equity to the benefit of this truſt 
term to protect his mortgage, both againſt the marriage ſettic- 
ment and the plaintiff Jane's firſt mortgage, in caſe he had no 
notice of either, | b 
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I may ſeem to ſtand in need of ſome excuſe for being ſo long 
upon this head, ſince at laſt my decree in this cauſe will not 
turn upon it, but merely upon the ſecond point. But it had 
been ſo much laboured at the bar, and appeared in itſelf to be 
of ſo great importance to titles, that I thought it neceſſary that 
my opinion upon it at leaſt ſhould be known, and that the Court, 
by their ſilence, might not be underſtood to countenance this new 
ditinFion, which had been ſet up. 

The ſecond queſtion is a particular one, and ariſes upon the 
ſpecial circumſtances of this caſe ; whether the defendant Cripps, 
having full notice of the marriage ſettlement, the jointure, and 
the portions, and conſequently not being entitled to the entire 
abſolute benefit of the legal eſtate of the old term, can be pre- 
ferred to the plaintiff Mrs. Willoughby, even as to her mortgage, 
or muſt come in only according to his priority in order of 
time, Upon this point I am of opinion that he muſt come in 
only according to his priority in order of time. My reaſons are 
tro; 

Firſt, he has not the legal eſtate of the term in himſelf; nor 
has he, as this caſe is circumſtanced, the beſt or preferable right 
to call for that legal eſtate. Secondly, I cannot ſay that he took 
his mortgage clearly bond fide in this caſe. 

Conſider how the right would have ſtood as between the plain- 
tiff Mrs. Willoughby's mortgage and the defendant Cripps's mort- 
gage, in caſe there had been no aſſignment of the old term to a 
new truſtee for Cripps, but the legal eſtate had remained in 
Sty/ling, the ſurviving truſtee in the firſt aſſignment, to attend 
the inheritance. In that caſe it would have been moſt plain 
that Mrs. Willoughby's mortgage ſhould have been preferred. 
Wherever the legal eſtate is ſtanding out, either in a prior in- 
cumbrancer, or in ſuch a truſtee as againſt whom the puiſne in- 
cumbrancer has not the beſt right to call for the legal eſtate, the 
whole title and conſideration is in equity, and then the general 
maxim muſt take place, qui prior eff tempore potior eft jure. And 
this is the laſt point expreſsly determined by Sir Joſeph Jelyll in 
the caſe of Brace and the Dutcheſs of Marlborough, 2 P. Wms. 
495» His words are, © In this caſe it appears that a puiſne in- 
* cumbrancer bought in a prior mortgage, in order to unite the 
« ſame to the puiſne incumbrance but it being proved that there 
ewas a mortgage prior to that, the Court clearly held that the 
< puiſne incumbrancer, 2where he had not gotten a legal eflate, or 
* where the legal eſtate was veſted in a truſtee, could then make 


773 
1787. 


. 5 — —— . 


WII 
LOUCHBRY 

againſt 

WII 
LOUGHBYs 


352 «no. 


774 
1787. 


WII 
lov aur 
againſt 
VI 
LQUGHBY. 


CASES IN EASTER TERM 


te no advantage of his mortgage, but in all caſes where the legal 
« eftate is flanding out the ſeveral incumbrances muſt be paid 
« according to their priority.” Thoſe words, © in all caſes where 
« the legal oftate is landing out,” muſt be underſtood ſubject to my 
Lord Cowper's qualification and diſtinction, ſo ſtanding out as that 
the puiſne incumbrancer has not acquired the better or preferable 
right to call for that legal eſtate. Now this he has plainly not 
done here, for the defendant Cripps having full notice of the mar. 
riage ſettlement before he took his mortgage, the plaintiff, Mrs, 
Willoughby, has the better and preferable right, even as againſt the 
defendant Alexander Boote, the new truſtce, to call for the legal 
eſtate of the old term to protect her jointure. She might, upon 
equitable grounds, demand it to be aſſigned to a new truſtee for 
her; and when that was done, I think ſhe might protect her 
mortgage by it. 'This brings the whole to be an equity, and ſub- 
jets the caſe to the rule, gui prior eff tempore potior eft jure. She 
might come for an injunction to reſtrain Boote from recovering 
the poſſeſſion from her by ejectment, and compel the defendant 
Cripps to redeem her in reſpect of the arrears of her annuity, 
and then he muſt redeem her entirely. This is not ſo ſtrong as 
the caſe of tacking a third incumbrance to a firſt, in order to 
ſqueeze out a ſecond, becauſe it goes only in ſupport and preſerva- 
tion of the plaintiffs actual priority, her original, prior, equita- 
ble right, which ſhe acquired by having the firſt mortgage. 

But I think this point is materially corroborated againſt 
the defendant by my ſecond reaſon, which is, that he did 
not take his mortgage clearly bond fie in this caſe, It appears 
Plainly to me that he aimed at gaining an unfair advantage in 
the manner of taking his ſecurity, He had full notice of 
the marriage ſettlement, the jointure of 3501. per annum, and the 
younger children's portions. He knew all theſe to be prior in- 
cumbrances on the eſtate, and yet in contradiction to this, and 
with his eyes open, he took an expreſs covenant in his mortgage 
deed, that the premiſes were free from all incumbrances, except 
one indenture of aſſignment of the whole term to the defendant Boote, 
and the ſaid term and the meſne aſſignments thereof in the ſeid laſt 
aſſignment mentioned. This was plainly intended to conceal that 
full notice which he had of the marriage ſettlement ; and in con- 
ſequence thereof he has not admitted hf notice by his anſwer 
in this cauſe, but has put the plaintiff upon the proof of it; and 
now it comes out by the proofs, in this ſtrong light, that it ap- 


pears to have been fully ſtated in the caſe laid before his own 
2 counſel 
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counſel previous to the lending of his money. 'This is againſt 
conſcience, and is a badge of an indirect and colluſive intention. 

For theſe reaſons I am of opinion that the defendant Cripps 
wants, and ſtands deveſted of, two ingredients neceſſary to en- 
title himſelf in equity to the protection of this whole term againſt 
the plaintiff, that is to ſay; a clear bona fides, and the firft and beſt 
right to call for the legal eftate, and therefore that he can come in 
only according to the order of time, which is poſterior to the 
jointure, the portions, and the plaintiff's mortgage. f 

Decreed ; The proper accounts to be taken of principal and 
intereſt; a ſale of the eſtate; and application of the money 
ariſing by the ſale; and the mortgage to the plaintiff the widow 
to be preferred to the mortgage to the defendant Cripps, accord- 
ing to it's priority in time. 
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HE paupers, 7 Thomas and Barbara his wife, were 
removed from Langunwd to Margam, both in Glamorgan- 
ſhire, by an order of two juſtices, in which they adjudged that 
the paupers were laſt legally ſettled in the pariſh of Margam by 
virtue of a certificate, bearing date the iſt of May 1741, under 
the hands and ſeals of L. Ruff churchwarden, and H. Thomas 


overſeer of Margam, and A. Poxvell and S. Williams juſtices of 


the peace, and atteſted by two witneſſes. The parith of Margam 
appealed to the next ſeſſions at Glamorgan, where the order was 
affirmed on hearing the merits, Theſe orders being removed here 
by certiorari, this court in Hilary 1726, directed the ſeſſions to 
ſtate the number of overſcers and churchwardens of Margam at 
the time of granting the certificate. In anſwer to this rule the 
court of ſeſſiqns repreſented to the court of. King's Bench that 
they could not ſtate the ſame without proceeding to examine 
witneſſes on both ſides, which they did not conceive themſelves 
authorized to do without the further directions of the court 
of King's Bench. In Hilary 1787, the court of King's Bench 
ordered the court of ſeſſions to examine into and certify the num- 
ber of churchwardens and overſcers of the poor at the time of 
giving the certificate in 1741; and to examine and hear ſuch 
evidence as ſhould be produced by the parties to thoſe facts; to 
this rule the juſtices returned, that at the time of giving the'cer- 
tificate there were two overſcers and four churchwardens in Mar- 
. 
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A rule having been obtained to ſhew cauſe why the order of 
ſeſſions ſhould not be quaſhed, 
Plumer ſhewed cauſe. Although the certificate granted by the 


i, AY pariſh of Margam 1741, which now appears to be void from 
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the circumſtances of its not having been ſigned by a majority of 
the churchwardens and overſeers, was the only evidence before 
the juſtices who made the original order of removal, yet it does 
not follow that the ſeſſions did not hear any other evidence on 
which their deciſion was founded. And as it appears by the 
caſe that the court of ſeſſions confirmed the order on hearing th 
merits, it muſt naw be preſumed that they heard other evidence 
with reſpect to the ſettlement of the paupers in Margam. But 
if that preſumption cannot be made, the Court will ſend the 
caſe down to the ſeſſions, in order that it may be ſtated, whether 
or not they decided ſolely on the certificate i:ſelf. But at all 
events, if this court ſhould feel themſclves bound to quaſh the 
order of ſeſſions, it may be done without prejudice to any ſuture 
order of removal, as this is an objection to the form, and not to 
the ſubſtance, of the order. Otherwiſe it will be doing maniſeſ. 
injuſtice to the pariſh of Langunzwd, ſince this order, if quaſlied 
generally, will be for ever concluſive as to them. 

Lane, contra, was {topped by the Court. 

AsHHURST, J. As it is extremely clear that the court of 
ſeſſions have no power to make an original order of removal, 
this queſtion muſt depend on the validity of the order of the 
two juſtices; if that be bad in ſubſtance, the court of ſeſſions 
cannot amend it; for that would be to make a new order. Now 
the original order 2djudges, that the paupers were laſt legally 
ſettled at Margam by virtue of a certificate, which was figned by 
only one churchwarden and one overſcer : it appears on en- 
quiry that at the time of granting the certificate there were four 
churchwardens and two overſeers in Margam, fo that in fact it 
was not ſigned by a majority of them as the ſtatute directs; the 
certificate therefore is an abſolute nullity. 'Then the order of 
juſtices was confirmed by the court of ſeſſions, without any ad- 


judication that Margam was the laſt legal place of ſettlement 


of the paupers. But even ſuppoſing that the ſeſſions did in fact 
hear any other evidence than that which reſpected the certificate, 
and founded their deciſion upon ſuch evidence, that would be 
to make an original order of removal ; but they were not war- 


ranted in enquiring into any other queſtion than this, whether 
tlie 
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the order of the two juſtices was good or not. As to the conſe- 
quences of quaſhing this order generally, we cannot depart from 
the common rule, and add that it ſhall not prejudice any future 
order of removal, 


(a) Grosr, J. When this caſe firſt came before the court, the Mangan. 


only doubt was, whether the certificate was ſigned by a majority 
of the churchwardens and overſcers of Margam ; it now appears 
by the re-ſtatement of the caſe that there were four churchwardens 
and two overſeers in Margam at the time when this certificate 
was granted; therefore as it was ſigned by only one church- 
warden and one overſeer it is undoubtedly bad. In the original 
order of removal, it was adjudged that the paupers were laſt 
legally ſettled at Margam by virtue of the certificate. Then the 
queſtion is, Whether that order is right? but it cannot be ſup- 
ported ſince the certificate which was the foundation of it is 
void. If the certificate had been good, it would have been con- 
cluſive evidence of the ſettlement at Margam. The certificate 
not being good on account of it's not being ſigned by a majority 
of the churchwardens and overſeers, the paupers may have gain- 
ed a ſubſequent ſettlement in any other place; and the enquiry 
before the order of removal ſhould have been, whether they had 
gained any other ſettlement, or whether they were ſettled at 
Margam by any other means. But this adjudication 1s that they 
were ſettled at Margam by virtue of the certificate, and therefore 
che order of ſeſſions which confirmed the original order muſt 
be quaſhed. As to the queſtion, Whether or not this order will be 
concluſive againſt the pariſh removing? it may be doubtful ; at 
preſent I give no opinion about it. 'The order does not ſay ge- 
nerally that the paupers were laſt legally ſettled at Margam ; but 
only that they were ſettled there by virtue of the certificate. But 
if the order be concluſive againſt them, it is the conſequence of 
their own negligence in not taking care that the certificate was 
properly ſigned. However, in ail probability the paupers have 
gained a ſubſequent ſettlement in ſome other place where they 
may have reſided under the idea of the certificate being good. 
Rule abſolute, 


(#) Mr. Juſtice Buller was ſitting the whole of this day at Guildball. 
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Ast. The KINO again The Inhabitants of Su LG RAVE. 
16th. 
If a fervant N a rule to ſhew cauſe why an order of ſeſſions ſhould not 
— be quaſhed, it appeared that the pauper had been removed 
Newenter to from Chipping-warden to Sulgrave, and that the juſtices at the 
— ſeſſions had coufirmed the order, ſubject to the opinion of this 


d bei I 
-— Har Court on the following caſe. 


day bis 2 The pauper, ſubſequent to his gaining a ſettlement at Sulgrave, 
© hire him was hired the latter end of November 1785, to Fonas Welch of 


_ _ Wormleighten till Michaelmas then next, at 6/. 10s. wages. Two 


year at cer- or three days before Michaelmas the maſter offered him the like 


—＋ ſum for the year enſuing, which the pauper did not think ſuffi- 


—_ cient. On Michaelmas day the maſter offexed him ſeven guineas, 
remains in and they had agreed for wages all but the expence of waſhing, 


tilt. The ſervant had no intention of leaving his maſter, and he be- 


13 lieved his maſter had no intention of parting with him. He con- 
—— tinued in his maſter's houſe, and did what was to be done as 
and then uſual, but without any obligation; lodged at his maſter's houſe, 
* and did not remove any of his clothes, or offer himſelf to any 
22 - — other maſter, nor did his maſter ſeek after another ſervant. He 
the ſervice thought himſelf at liberty to have left his maſter if any better 
— — hiring had offered. He did not agree with his maſter on this 
1 day; but the day next but one, being the ſecond day after Mi- 
chaelmas Cchaelmas, the pauper agreed to accept the ſeven guineas as before 
day, and offered him for the year enſuing. 

— He did not expect that his wages were to be due on the follow. 
former ſer. ing Micbaclmas, but at the expiration of the year from the day 
— og he agreed with his maſter to accept the ſeven guineas; and he 

continued in the ſervice till the }/hit/untide following. 

Gally in ſupport of the order of ſeſſions, contended that the 
two ſervices at Wormleighton could not he coupled hecauſe there 
was a chaſm for a day, This queſtion depends upon the con- 
ſtruction of the 8 9 I. 3. c. 30. which, being an explana- 
tory ſtatute, cannot be extended beyond the words of it. Al- 
though it has been determined that a ſervant may gain a ſettle, 
ment by hiring and ſeryice under that ſtatute if he continue in 
the /ame ſervice during a year, though it be not performed under 
the /ame hiring, yet the Court has always been ſtrict in requiring 
a continuation of the ſame ſervice, And if there be an inter- 

ruption between two ſervices even for an inſtaut, they m_ 
5 4 


in THE TWENTY-SEVENTH Yrar or GEORGE III. 719 


be joined for the purpoſe of giving the ſervant a ſettlement. In 1787. 
the caſe of the King v. Fifehead(a), where the pauper, after quitting ——— 
his maſter's ſervice, returned on the ſame day and entered into a The Kn 
new contract, it was holden to be no diſcontinuance of the ſervice, Svr- 
becauſe there can be no fraction of a day, But in Viſbſord v. i ao 
Bretford (b), where the ſervant returned to his maſter the day after 
he had left his ſervice and made a new agreement, it was deter- 
mined that the pauper did not gain a ſettlement, becauſe there was 
an interruption between the two ſervices. It appears, therefore, 
that the party muſt be in the capacity of an hired ſervant during 
the whole period of a year. Now it is ſtated in this caſe that on 
Michae!mas day the pauper did not agree with his maſter, but the 
next day but one afterwards he did; ſo that he was not in the 
capacity of an hired ſeryant the day after Michaelmas day. And 
though he continued to wark for his maſter during that interval, 
yet the ſervice of that time was not of ſuch a nature as could be 
joined with the preceding and ſubſequent ones; for the pauper 
ſerved that time without any obligation; and hirings, which are 
not ejuſdem generis, cannot be coupled (c). The agreement on the 
Michaelmas day cannot be conſidered to be conditional in the firſt 
inſtance, ſo as to become ab/olute by a reference from the time 
when the contract was completed; becauſe it is expreſsly ſtated 
that they did not agree at that time. As to the pauper's having no 
intention of leaving his maſter, it has been repeatedly determined 
that the apprehenſion of the pauper is perfectly immaterial, (d). 
Dayrell, contra, inſiſted that all the requiſites of the ſtatute 
were complied with, becauſe there was a hiring for a year and a 
ſervice for a year, It cannot be ſaid that there was any diſcon- 
tinuance of the ſervices, becauſe the cafe ſtates that the pauper 
did not depart from his maſter's ſervice : He not only continued 
in the ſervice, but he had no intention of leaving it, neither had \ 
the maſter any intention of turning him away. The pauper did 
not ceaſe to continue in his maſter's ſervice, becauſe the contract 
was not completed till the ſecond day after Michae/mas, ſince it 
is ſtated that he was in actual ſervice and worked during that 
interval. And ſuppoſing no new contract at all had been made, 
the ſervant might have maintained an action againſt the maſter for 
his fervice on a quantum meruit, All thofe cafes, where the 
ſervices have not been coupled, have turned on a diſcontinuance 
of the ſervice. In the King v. Fifehead there really was an ab- 
(#1 Barr. K. C. 116. Batt. 293. (6) Bett. 270. (e) Furr. S. C. 280. (d) Caldæ. 81, 
ſence, 


1787. 


The K1 18 
again/t 
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ſence, for the ſervant went away; and even there the Court held 
it was no diſcontinuance. And as to the caſe of Wi/hford v. 
Bretford, there was clearly a diſcontinuance, for the ſervant went 
away and actually left the maſter's ſervice. 

ASHHURST, J. Ithink this was a good ſervice in Mormleighton 
according to the authority of all the caſes cited. All that the ſta. 


tutes require, is that there ſhall be a hiring for a year, and a con- 


tinuance in the ſame ſervice for a year. Now the caſe itates that 
in November 1785 the pauper was hired to ſerve till the Michaelmas 
following; that two or three days before Michae/mas the maſter 
offered him the ſame wages for the next year; that on Michaelmas 


day he offered him ſeven guineas, and that on the ſecond day after 


Michaelmas the pauper agreed to accept the ſeven guineas which 
had been before offered : It is further ſtated that the pauper had 


nointention of leaving his maſter, and that he did all his maſter's 


work as uſual. And though he thought himſelf at liberty to leave 
his maſter's ſervice on the Michae/mas day, and that, when he 
agreed with his maſter the ſecond day after Micbaelmas, he con- 


ſidered that the year was to be computed from that day, yet there 


was a good hiring and ſervice for a year, If ſo, the only queſtion 
is, Whether there was any diſcontinuance ? It appears from the 
caſe that there was not; for the ſervant continued in the ſame 


capacity; he did his work as uſual; and if he had continued ta 


ſerve for half a year without entering into any new contract, he 
would have been entitled to a compenſation for ſuch ſervice; the 
law would have implied that he continued under the former agree- 
ment, and would have meaſured his damages by his former wages. 


Then he mult be taken to have been in the capacity of a hired 


ſervant during that time. This is like the caſe of the King v. 
Croſcombe (a): There the pauper was hired to Doctor Lucy, who 
lived in St. Andrew's, for a year, and he continued with his maſter 
a quarter of a year longer without coming to any new agree- 
ment, when he removed with his maſter into the pariſh of St, 
Cuthbert, where he continued fix months. There was a ſuſſi- 
cient continuation in the ſame ſervice ſo as to give the ſervant a 


ſettlement in St. Cuthbert. In that caſe the ſervant was as much 


at liberty to quit his maſter's ſervice after the firſt year, as the 
pauper in this caſe was on the Michaelmas day, and it might as 
well have been ſaid that in that caſe there was not a continuance 


of the ſame ſervice: But there the pauper gained a ſettlement 


(a) Burr. S. C. 256. 


by 


Is THE TwEeNTY-SEVENTH TRAA Oo GEORGE III. 787 


by his ſervice in St. Cuthbert. The caſes, which were cited, do 178). 
not apply; for one was determined on the ground of there being — 
no fraction of a day; and in the other there was a total diſconti- he by 
nuance of the ſervice z and though the ſervice was only diſconti- Svz- 
nued for a day, it could not be coupled with the fubfequent one VM 
ſo as to give the pauper a ſettlement. | 
GR, J. I agree with the counſel, who argued againſt the rule, 

that two.ſervices cannot be joined if there be achaſm between them, 

or if they be not eju/dem generis : But in the preſent caſe there was 

no chaſm, and the ſervices were ejuſdem generis, Firſt, as to the 

ſuppoſed interruption : It is ſtated that the pauper was hired from 

November till the Michaelmas following, and that on the Michaelmas 

day his maſter offered him ſeven guineas for the next year, which 

he did not agree to accept till the ſecond day after M:chaelmas : But 

T think that the moment he agreed to take the ſeven guineas he 
conſented that the year ſhould commence from the Michae/mas day 

when the offer was firſt made. 'Then as to coupling the ſervices: 

It wasdetermined ſoonafter the paſſing of the ſtatute of 8 & ꝙ V. 3. 

c. 30. in the caſe of the King v. the Inhabitants of South Moulton (a), 

chat a ſervice for half a year under a hiring for a year might be 

joined with a ſervice for another half year under a hiring for half a 

year, becauſe they were ejuſdem generis: So here the firſt hiring and 

ſervice from November till the Michaelmas following maybe coupled 

with the ſubſequent one, as they arc both of the ſame nature. 


Rule abſolute, 
(a) 1 Lord Raym. 426. 
— —— —— —  — 
FosTER again} TAYLOR, Saturday, 
| 8 252 
Dr on bond; pleas, non ef fatum ; folvit poſt diem; and In debt on 
: bond, the 
” uſury, court 
Balguy had obtained a rule to ſhew cauſe why the venue ſhould nd 


not be changed from London to Lincoln, on the ground that the 2 
plaintiff's and the defendant's witneſſes lived in Lincalnſbire. the venue to 
Mood ſhewed cauſe; and obſerved, that it was the invariable CO 
practice of the Court not to change the venue in theſe actions, deſencearif- 
unleſs ſome ſpecial ground were laid; and that a ſuggeſtion that the witneſſes 

witneſſes lived in the country had never been deemed a ſufficient . 

reaſon to form an exception to the general rule. From the na- 

ture of the defence to this action, there could not be many wit- 
neſſes. 


1 


782 
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TarLon. 


Monday 
Ay 21th, 


A bill of 
Mcddleſex, 
filed of e- 
cord as of 
the 24 6. 3. 
when it 
ought to 
have been 
the 25th, 
may be 
amended 
agrccably to 
the truth. 
Vid. 6 Mod. 
33. 
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neſſes. And at all events this application was made too late, 
iſſue being joined, and the cauſe ſtanding in the paper for trial 
at the ſittings after term. 

On the defendant's undertaking to give judgment as of Trinity 
Term, and not to bring a writ of error, 

The Court ſaid, that when a ſerious defence was intended to 
be made, it was reaſonable to grant ſuch an application on 
ſimilar grounds, 

Rule abſolute (a). 


(a) Beavis adminiftratrix v. Mere, Tr. 21 G. 3. B. R. Debt on an indenture, 
Pleas, non eff faftum, and a ſet- off; Such an application was refuſed, In Pole v. 
Horrabin, M. 22 C. 3. B. R. Debt on bond. A motion was made to change the 
venue into Zaneaſoire, on the ground that the defence aroſe in Lancaſhire, with an 
offer to admit the execution of the bond; but the Court refuſed to grant the rule. 
So in Flecte v. Godfrey, E. 23 G. 3. B. R. which was a ſpecial action upon the caſe 
for running down the plaintiff's ſhip, Law moved to change the venue from York, 
ſhire to Suffolk, alleging that the defendant's witneſſes lived in Saft. It was an- 
ſwered on ſhewing cauſe that the plaintiff's witneſſes lived in Yorkfire: And Lord 
Mansfield faid, that the venue in ſuch actions could not be changed unleſs ſome 
ſpecial ground were laid ; that the reaſon alleged was not ſufficient, ſor that though 
it might be convenient to the defendant to try the cauſe in Suffolk, it was equally 
convenient to the plaintiff to try it in Yorifbire, and that he had a right to lay thy 
venue there; and the rule was diſcharged. 


— — —  — —  — — 
GREEN againſt RENNET, 


E65 had obtained a rule to ſhew cauſe why the bill of 

Middleſex (a), which was filed as in the 24th year of the 
reign of the preſent king, ſhould not be taken off the record ta 
be amended according to the truth of the fact, and recorded 
again as of Hilary Term 25th Geo, 3. 

Bearcreft ſhewed cauſe ; and inſiſted that the Court could not 
amend in this inſtance; it appearing upon the rule itſelf that the 
bill of Middleſex, to amend which was the object of the preſent 
application, was a matter of record. In the caſe of Robinſon v. 
Raley (6b), where, after a verdict found on ſome iſſues and a de- 


murrer argued as to others, an application was made by the de- 


fendant to withdraw the demurrers and plead, Deniſen, J. ſaid, 
«© The Court cannot help ſeeing that this is hn record. There- 
« fore we cannot help this: I wiſh we could, becauſe the merits 
« ſeem to be with the defendant.” 


(a) Ante, 656. (6% 1 Burr, 316. 
g b : BULLERg 
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BuLrter, J. In Robinſon and Raley, the application was to 
amend the pleadings, which was the act of the parties. But the 
reaſoning of that caſe does not apply to the preſent ; for tlils was 


763 
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— — 


Grrern 
againſt 


a miſtake of the defendant, and the motion is only to amend that RxxAx. 


miſtake according to the truth of the caſe. And beſides, in this 
caſe there is ſomething to amend by, namely, the præcipe; which 
is a circumſtance by which the Court have always been guided. 

There is a diſtinction between amending thoſe miſtakes, which 
are occaſioned by the act of the party, and thoſe which are oc- 
caſioned by the act of the clerk. As in the caſe of executors, 
if the clerk enter judgment de bonis proprits inſtead of de bonis 
teſlatoris, and error is brought, this Court will order the entry to 
be amended even if the record be ſent back from the Exchequer 
Chamber. Here we ſee that this is a mere miſtake of the at- 
torney, the preſent defendant. 

Gros, J. In the court of Common Pleas, fines and recove- 
ries are amended every day upon the principle that there is ſome- 
thing to amend by. 

Rule abſolute. 


— ——————— — — 


PARKER againſt WELLS in Error. 


U PON a writ of error from the judgment (a) of the Court 
of King's Bench, the following queſtions were put to the 
Judges by order of the Houle of Lords. 

Firſt, Whether the finding on this verdict be ſufficient where- 
upon to give final judgment? 

Secondly, If the finding be inſufficient, what award ought to 
be made on ſuch finding ? 

Thirdly, If the finding be ſufficient, whether upon ſuch find- 
ing the plaintiff in error appears to be a trader within the true in- 
tent and meaning of the ſtatutes concerning bankrupts? 

The Lord Chief Baron Eyre delivered the unanimous opinion 
of the Judges preſent upon the firſt queſtion in the negative; and 
upon the ſecond queſtion that a writ of venire facias de nous ought 
to be awarded; whereupon it was adjudged accordingly that the 
Court of King's Bench do award a venire facias de novs. 


(s) Arte, 40. 


ASTD 
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SUTTON againſt Jouns TONE in Error, 


0 64-25 cauſe (a) being removed into the Houſe of Lords, 

this queſtion was put to the Judges by order of their 
* What judgment or other award ought to be made 
upon the record as it now lies before the Houſe ? 

Mr. Juſtice Gouĩ p delivered the unanimous opinion of the 
Judges preſent, that the judgment given in the Exchequer 
Chamber ought to be affirmed; whereupon it was adjudged 

accordingly. 


(a) Ante, 5 50. 


Lord Mansfield, Chicf Juſtice, was unable to attend during 
the whole of this Term, 


The End of EaSTER TERM. 
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A. 


ABANDONMENT. 


t. WNERS of ſhips are not en- 
titled to abandon, unleſs at ſome 
period of the voyage there has been 
a total loſs, And where the jury 
have found only an average loſs, oc- 
caſioned by the perils of the ſea, the 
Court are precluded from ſaying there 
has been a total loſs. Cazelet and 
Others v. St. Barbe. Page 187 
2. If the ſhip arrive ſafe, the circum- 
ſtance of her not being worth repair- 
ing will not make it a total loſs. 15. 
3. The inſurance is upon the ſpip for the 
voyage. If either the ſhip, or the woy- 
age, be loſt, that is a total loſs. 156. 
4. Where an act of barratry has been 
committed during the voyage, as by 
imuggling, which ſubje&s the veſſel 
to 


orfeiture; Query, How far the | 


aſſured may abandon ? Lockyer and 
Others v. Offley. 252 
5. On a wagering policy the aſſured 
cannot abandon, MAulen Kemp v. 
Vigne. 304 
6. When the aſſured receive intelli- 
gence of ſuch a loſs as entitles them 
to abandon, they muſt make their 
election in the firſt inſtance; and if 
they abandon, they muſt give the 
underwriters notice in a reaſonable 


time ; otherwiſe . they waive their | 


, right to abandon, and can only reco- 
ver as for an average loſs. Mitchell 
and Others v. die. 608 

7. Where the woyage is loſt, but the pro- 
perty is ſaved, the owners may aban- 
don. 16. 

See BARRATRY, INSURANCE, Rax- 
sou-BILL. 8 


ABATEMENT. 


1. The four days allowed for pleading 
in abatement are both incluſive. Jen- 
nings v. Webb. 277 

2, Every plea in abatement muſt be 

leaded before the rule for pleading 
15 out, and cannot be pleaded after an 
imparlance ; unleſs the declaration is 
delivered ſo late in term that the de- 
fendant is not bound to plead to it in 
that term, or is delivered after term; 
in both which caſes the defendant 
may within the firſt four days, inclu- 
ſive of the ſubſequent term, plead any 
plea in abatement as of the preceding 
term, whether a rule be given or not, 
and Sunday is one. 278 

3. The plaintiff may ſign judgment if 
the defendant plead in abatement 
after the four days, though no rule to 
plead has been regularly ſerved. 
Brandon v. Payne. 689 


ABSENCE. 
See SETTLEMENT by hiring and fer- 
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ACCEPTANCE. 


See BILL of Exchange. 
Acceptance of Rent. See EVIDbE NCT, 3. 


ACCOUNT STATED. 
See InFACT, I, 2. 


ACTION or the Cafe. 


2. Poſſeſſion alone for above 60 years of 
a pew in a church is not a ſufficiehit 
title to maintain an action upon the 
caſe, even againſt a wrong-doer, for 
diſterbance in the enjoyment of it; 
but the plaintiff muſt prove a preſcrip- 
tive right, or a faculty, and ſhould 
claim 1t in his declaration as appurte- 
nant to a meſſuage in the pariſh. Stocks 
v. Booth. 428 

2. An action on the caſe will not lie for 
a malicious proſecution before a naval 
court martial, for an offence cogni- 
zable therein. Johnſtone v. Sutton, in 
Error, Exch. 493 

3. An action for a malicious proſecution 
will not lie, if probable cauſe appear 
in the proceedings. ib. 

4. Malice, and the want of probable 
cauſe, are both neceſſary to ſupport 
an action for a malicious prolecu- 
tion. | ib. 

$. An action on the caſe for delaying to 
bring an officer under arreſt to a naval 
court martial will not lie; it being a 
military offence, and the defendant 
not having been tried for it. 16. 548 

6. Action on the caſe lies for malici- 
ouſly obtaining or executing a war- 
rant to ſearch a houſe for ſmuggled 
goods, where none ſuch are found, 
Cooper and Another v. Beet, in Er- 
ror. 535 

7. An action on the caſe lies againſt a 

overnor for maliciouſly ſuſpending 
— from a civil office. Suther- 
lend v. Murray. 


ACTS / Parliament, 


538 


See STATUTES. TRADE, 5. | 


ADMINISTRATOR. 
1. Where the defendant bound himſelf 
as adminiſtrator to abide by an award | 
to be made touching matters in 11 


INDEX TO THE PRINCIPAL MATT ERS. 


pute between his inteſlate and angs 
ther, and the arbitrators awarded 
that he, as adminiſtrator, ſhould pay, 
Kc. he cannot plead plene adminiſtra. 
vit to debt on the bond; for by ſub. 
mitting to the award he has admitted 
aſſets. Barry v. Ruſh. 691 
See EXECUTOR. 


| 
ADMISSION. 
See Cory HOLD. SURRENDESR, 


| AFFIDAVIT. 
r. To hold to bail muſt in general be 
poſitive. Sheldon v. Baker. 83 
2. The caſes of aſſignees, executors, &c. 
are exceptions to that rule ; and they 
muſt ſwear as to their belief of the 
debt. ib. 
3. An affidavit to hold to bail on the 
— act, 27 Geo. 3. c. 1. ſhould 
ſpecify the nature of the offence, and 
aver that the defendant has incurred 
the forfeiture : but the offence need 
not be deſcribed circumſtantially : nor 
is the plaintiff obliged to ſwear that 
the defendant 1s indebted to him to 
the amount of the penalty. Davis v. 
Mazzinghti. 705 
4. An affidavit to kold to bail, ! ſtat- 
ing 2 promiſe made by the defendant 
executor, &c. to pay a legacy of 1co!, 
bequeathed by his teſtatrix, and con- 
feſling aſſets to the amount of 28014. 
but that the plaintiff, not receiving 
the ſaid ſum, cauſed ſeveral applica- 
tions to be made to the defendant 
without effect, therefore that the de- 
ferdant was indebted, c.“ is not ſuf- 
ficiently poſitive. Mackenzie v. Mac- 
tenxie. 716 
In one inſtance the court held an af- 
fidavit, “ that the defendant was in- 
debted to the plaintiff in 5goool. for 
money had and received, and for 
which he had not accounted, to be 
ſufficient, ib, 
See Juky. PRACTICE, 7. 


AGENT. 


1. An officer appointed by government 
treating as an agent for the public, 75 
not liable to be ſued upon contracts 
made by him in that capacity. Mac- 
beath v. Haldimand, 17% 


; 


— 


” 


2. Not 
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t. Not even though he contract by 
deed, if it be oz account of government. 
Urwin v. Wel/eley. 674 

3. A plaintiff is bound by the acts of 
his at:orney's agent in town, Grif- 
fiths v. I illiams. 710 

Ste INSURANCE, 21, 23. 


AGREEMENT. 
1. An agreement in writing to put in 
good bail for a perſon arreſted on 
meſne proceſs, at the return of the 
writ, or ſurrender the body, or pay 
debt and coſts, made by a third per- 
ſon with the bailiff of the ſheriff, in 
conſideration of his diſcharging the 
party arreſted, is void by 23 H. 6. 
c. 10. Rogers v. Reeves. 418 
2. But the undertaking of an attorney 
for the appearance of a defendant is 
not within the ſtatute, becauſe it is 
given to the plaintiff in the action, 
and not to the ſheriff, ib, 
3. Where a leaſe came into the hands of 
the original leſſor by an agreement 
entered into between him and the aſ- 
ſignee of the original leſſee, “that 
*« the leſſor ſhould have the premiſes 
« as mentioned in the leaſe, and 
*« ſhould pay a particular ſum over 
« and above the rent annually, to- 
© wards the good-will already paid 
«« by ſuch aſſignee; ſuch agreement 
operates as a ſurrender of the whole 
term. Smith v. Mapleback. 441 
3. The ſum in ſuch an agreement is 
conſidered as a ſum to be paid annu- 
ally in groſs, not as rent: and the aſ- 
ſignee cannot diſtrain either for that 
or for the original rent; but he has a 
remedy by aſſumpſit for the ſum re- 
ſerved for the good - will. ib. 
See CONTRACT. SHERIFF, EjiCT- 
__ MBNT, 8. 


ALLOWANCE. 


Lee PAUPER, 1. 


AMENDMENT. 


1. A bill of Midaleſex, filed of record a- 
of the 24 Geo. 3. when it ought to 
have been of the 25th, may be 

amended agreeable to the truth. 
Grgen v. Rennet, 732 


2. The principal circumſtance-the court 
look to in ſuch caſes is to ſee whether 
there is any document to amend by. 

782, 783 

3- Such miſtakes as are made by the 
clerk in court may be amended; 
but thoſe in the pleadings, being made 
by the party himſelf, cannot, ib. 

4. In the caſe of executors, if the clerk 
enter judgment de benis propriis, in- 
ſtead of de bonis telatoris, and error is 
brought, this court will order the 
entry to be amended, even if the re- 
cord is ſent back from the exchequer 
chamber, ib. 


ANNUITY, 


1. An action for uſe and occupation 
may be maintained by a grantee of 
an annuity after a recovery in eject- 
ment, againſt a tenant who was in 
poſſeſſion under a demiſe from year to 
year, for all rent in his hands at the 
time of notice by the grantee, and 
down to the day of the — in the 
ejectment; but not afterwards. Birch 
v. H right. 373 

2. The conſideration of an m—_ being 
partly a debt antecedently due for 

goods ſold, and the reſidue thereof 
money paid at the time of granting it, 
the grantee may recover back in an 
action for money had and received 
the whole confideration, if the an- 
nuity be ſet aſide for informality in 
regiſtering the memorial. Shove v. 
Webb. 732 

3. But, if part of the conſideration be 

for goods fold at the time of granting 

the annuity, guære, whether that can 
be recovered ? ib, 

See Sc FACIAS, 1. 


APPEAL. 


1. Notice of an appeal againſt a poor's 
rate muſt be given to the church- 
wardens or overſeers of the pariſh 
making the rate, by the 17 Geo. 2. 
c. 38. The King v. the Churchwards 
ens, Ec, of Maddern. 627 
2. But it is not neceſſary for the appel- 
lant to give notice to the perſon whoſe 
name is omitted in the rate. ib, 
See QUARTER Sens. Witwess, 6. 


3 F APPEAR. 


Vor. I. Paar IT. | 


PY 5 > — \ 


788 INDEX TO THE PRINCIPAL MATTERS. 


APPEARANCE. | 
See PRACTI1CY, 12. ATTORNEY, 2. 


APPOINTMENT. 
See PowWe x. 


APPRENTICE. 
See SETTLEMENT by Apprenticeſhip. 


APPURTENANT, 
See Pew, 1, 2. 


ARREST. 


1. One who is convicted of a penalty 
under the lottery act, cannot be ap- 
prehended on a Sanda for non-pay- 
ment of the forfeiture ; it not being 
a conftructive breach of the peace, 
though the deſcendant might have 
been indicted in a criminal manner on 
the act, in which cafe he might have 
been arrefted on a Sunday, The King 
v. Myers. 265 

2. So an attachment for non-perform- 

ance of an award is or ly in the nature 


of a civil execution. 16. 266 
3. So an attachment for non-payment of 
coſts, ib, 


Ser Baron and FEM, 9. 


ARTICLES of the Peace. 


1, Upon articles of the peace exhibited, 
the court have the power of requiring 
bail for ſuch a length of time as they 
ſhall think neceſſary for the preſerva- 
tion of the peace, and are not confined 
to a twelvemonth. The Kingv, A X. 


Bowes. 

2. And where the court had at firſt re- 
quired bail for 14 years, they after- 
wards lefſened the time to two years, 
upon its appearing to them that an 
information was depending againſt the 
defendant on the ſame account, which 
muſt neceſſarily be determined within 


that time. ib, 
ASSAULT u BAT T ERV. 
'$ce Cos 7s, 20. 
ASSETS. 
See ExeEcUTOR, 2, 3» 
ASSIGNEES of Bantrepr. 
See BAN K AH 155 Aﬀigrees of 


ASSUMPSIT, 

1. Where two pariſhes had been a long 
time united, and had had a joint ſex. 
ton, who was. paid by both, and after. 
wards one of them claimed a right of 
eleAing a ſeparate ſexton, of which 
they had given notice to the other, 
that other parith cannot maintain an 
action for money paid, laid out, and 
expended, to the uſe of the firſt pariſh 
for their quota of the ſexton's ſalary. 
Stokes and Others v. Lewis and Ano- 
ther, 20 

2. Neither can the right of the ſexton 
be tried in ſuch caſe without his being 


a oy to It, ib. 22 
3. Neither is the payment of the ſalary 
a joiat obligation on the two pariſhes, 
for the ſexton in ſuch caſe cannot 
bring his action againſt one of the 
parithes for the whole ſum. ib, 
4. Aſſumpſit for money paid, laid out, 
and expended, will not lie, when the 
money has been paid againſt the ex- 
preſs conſent of the party for whoſe 
uſe it is ſuppoſed to have been paid. 
ib. 21 
5. If A. be indebted to B. and pay ſuch 
debt to the attorney of a perſon ſuing 
A. in B.'s name, but without his au- 
thority, J. may notwithſtanding re- 
cover in an action for money had and 
received againſt 4. whoſe remedy is 
againſt the attorney who truſted to 
the counterfeited warrant of attorney 
as from B. although he conceived 
that he was acting under a real autho- 
rity. Robyn v. — 62 
6. Aſſumpſit for money had and re- 
ceived lies when a payment has been 
made on a contract which is put an end 
to. Towers v. Barratt. 13 Z 
7. But if it continue open, the plainti 
can only recover damages for the 
breach of it; and then he muſt ftate 
the ſpecial contract. ih. 
8. The difference between thoſe caſes 
where the contract is open, and where 
it is not ſo, is this; if the contract be 
reſcinded, as where, by the terms of 
it, it is left in the plaintiff's power to 
reſcind it by any act, and he does it; 
or where the defendant afterwards aſ- 
ſents to its being reſcinded ; the platn- 


tiff is entitled to recover back his 
TE whole 


INDEX TO THE PRINCIPAL MATTERS. 389 


Whole money; and then an action for 
money had and received will lie. But 
if the contract be open, the plaintiff's 
demand is not for the whole ſam, but 
for damages arifing out of it; and 
then he muſt ſtate the ſpecial con- 
tract. 133 

9. In an inferior court the declaration 
muſt allege that the money was had 
and received within the juriſdiction, as 
well as that the defendant promiſed to 
pay within it. Trevor v. Wall, 151 

10. Where a man has actually paid 
what the law would not have com- 
pelled him to pay, but what in equity 
and conſcience he ought to pay, he 
cannot recover it back again in an ac- 
tion for money had and received. 
Bize v. Dictaſou. 286 

11. Neither can he recover back a ſum 
paid for a debt which would other- 
wiſe have been barred by the ſtatute 
of limitations, or a debt contracted 
during his infancy. ib. 

12. But where money has been paid 
under a miſtake, which there was no 
ground in conſcience to claim, the 
party may recover it back again in 
an action for money had and received 
to his uſe. ib. 

13. Aſſumpſit for money had and re- 
ceived lies againſt an overſeer of the 
poor to recover money in his hands, 
which had been levied on a convic- 
tion which was afterwards quaſhed. 

| Feltham v. Terry, E. 13 Geo. 3. 
cited in Birch v. Wright, 387 

14. Money had and received does not 
lie by the nominee of a perpetual cu- 
racy for the profits thereof, till he has 
had the biſhop's licenſe. Powell v. 
Millbauk, M. 12 Geo. 3. B. R. 

: 399 n. 

15. But it does lie by the nominee of 2 
donative before the biſhop's licenſe, 

" againſt a perſon who receives the 
rents and profits. The King v. Biſhop 
of Cheſter. 403 

16. But where a donative had been 


twice augmented, it ſhould ſeem the 


nominee cannot maintain ſuch action 
without the biſhop's licenſe. 756. 404 
17. An agreement between the leſſor, 
and the aſſignee of the original leſſee, 
that the leſſor ſhould have the pre- 


| miſes as mentioned in the leaſe, and 
ſhould pay a particular ſum over and 
above the rent annually towards the 
ood-will already paid by ſuch aſ- 
ignee,“ operates as a ſurrender of 
the whole term; and the ſum reſerved 
for good-wi!l is to be paid annually in 
grots, and not as rent; and the aſ- 
gnee cannot diſtrain either for that, 

or for the original rent, but he has a 
remedy by aſſumpſit for the ſum re- 
ſerved for the good- will. Smith v. 
Mafpleback, 441 
18. A general indebitatus aſſumpſit will 
lie for tolls. Seward v. Baker. 616 
19. If the plaintiff reply to a plea of in- 
fancy, that.the defendant, after he at- 
tained 21, confirmed the promiſe, and 
the defendant rejoin that he did not, 
the plaintiff need only prove a pro- 
miſe, and the defendant muſt ſhew he 
was under age at the time. Borth- 
wick v. Carruthers, 648 
See ANNUITY, 1, 2, 3. BILL of Ex- 
change, 9, 10. INFANT, 1, 2, 4. 


Least, 3. 


ATTACHMENT. 


r. An attachment for non- performance 
of an award is only in the nature of a 
civil execution, and a party cannot be 
arreſted thereon on a Sunday. The 

Ling v. Myers. (1 Atk. 58, denied 
to be law.) 266 
2. So in the caſe of an attachment for 


party in cuſtody is entitled to be diſ- 


136. ib, 
See AK REST. Rur. 


ATTORNEY. 


1. If 4. be indebted to B. and pay 
ſuch debt to the attorney of a perſon 
ſuing A. in B.'s name, but without 
his authority ; A. is notwithſtanding 
obliged to pay B. again, who may 
recover it in an action for money had 
and received ; and A.'s remedy is 
againſt the attorney who truſted to 
the counterfeited warrant of attorney 
from B. although he conceived that 
he was aQing under the real autho- 
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non-payment of coſts, and there the 


charged under the lords act. C. 


rity of B. Rebjon v. Eaton. 62 
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79 


2. The undertaking of the defendant's 
attorney, in order to procure his diſ- 
charge, to put in bail or pay the debt 
is not within the 23 H. 6. c. 10, 
which avoids all undertakings made 
for a priſoner's diſcharge except bond 
taken by the Heri for the priſoner's 

appearance, Zc. becauſe it is ”=__ to 

the plaintiff in the action, and not to 

the Perif Rogers v. Reeves. 18 


ATTORNEY GENERAL. 
See SMUGGLING, 4. 


ATTORNMENT. 


1. Statute of, its conſtruQion: 384 
2. A tenant to a mortgagor, who does 
not give him notice of an ejectment 
brought by the mortgagee to enforce 
an attornment, is not liable to the pe- 
nalties of the 11 Geo. 2. c. 19. J 12, 
for ſecreting ejectments. Buckley v. 
Buckley, 647 


AUDITOR. 
Jes MANDAMUS, 7. 


AVERAGE LOSS. 
See INSURANCE, 12. 29, zo. 


AVERMENT. 


Ser PLEADING, PERJURY, 3. 6. 


AUGMENTATION. 


See DoxaTive. 


AWARD. 
vt ATTACHMENT, 1. EXECUTOR, 3. 


N. 
BAIL. 


MN executor in his affidavit to hold 
to bail mult ſwear as 70 his belief 
of the debt. Sheldon v. Baker, 84 
2. An afiidavit to hold to bail on the 
jottery act, 27 Ges. 3. c. 1. ſhould 
ipecify the nature of the offence, and 
aver that the defendant has incurred 
the forfeiture : but the offence need 
not be deſcribed eircumſtantially: nor 
is the plaintiif obliged to ſwear that 
tue defendant is indebted to him to 
the amount of the penalty, Davis v. 
Mazzinghi. | 705 


1. 


+ 
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3. Upon articles of the peace being ex- 
hibited, the court may require bail 
for ſuch a length of time as they ſhall 
think neceſſary for the preſervation of 
the peace, and are not confined to a 
twelvemonth, The King v. A. R. 
Borwes. 696 

4. Where the court had at firſt required 
bail for fourteen years, they after- 
wards leſſened the time to two years, 
on its appearing to them that an in- 
formation was depending againſt the 
defendant on the ſame account, which 
muſt neceſſarily be determined within 
that time. ib. 

5. An affidavit to hold to bail, “ ſtating 
a promiſe made by the defendant exe- 
cutor, Oc. to pay a legacy of 1007. 
bequeathed by his teftatrix, and 
confeſſing aſſets to the amount of 
2801 but that the plaintiff, not re- 
ceiving the ſaid ſum, cauſed ſeveral 
applications to be made to the de- 
fendant without effect, therefore that 
the defendant was indebted, c.“ is 
not ſufficiently poſitive. Mackenzie v. 


Mackenzie. 716 
See SHERIFF. WITNESS, 4. 
Bart in Error. 
1. Muſt be put in within 4 days after 


final judgment ſigned, without refer- 
ence to the time of the allowance, or 
ſerving the copy of it. Faques v. 
Nixen. 279 
2. As the bail in error cannot ſurrender 
the principal, they are not entitled to 
rehef, though the principal become a 
bankrupt, pending the writ of error. 
Seuthcoat v. Braithwaite, 624 


BAILIFF. 
Sce SHERIFF. 


BANKRUPT. 

1. Where S. L. was arreſted for the 
amount of goods, and E. L. in order 
to procure his diſcharge, became 
bound, as ſurety with him, in a bond 
to the plaintiff, payable by inſtall- 
ments, and before the firſt default 
E. L. became a bankrupt, the plain- 
tiff is bound to prove his debt under 
the commiſſion by virtue of 7 Geo, 1. 


c. 31. for the credit was ou to 
CU! 
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both. Brookes and Another v. Lloyd. ! 


17 

2. A perſon who rents a brick ground, 
and makes bricks thereon for public 
ſale, and buys ſand and fuel, which 
are neceſſary ingredients for convert- 
ing the earth and clay into bricks, 15 
ſubje& to the bankrupt laws. Vell. 
v. Parker, in Error. 34 
3- Renting a brick ground as a diſtin 
occupation, is a mode of purchaſing 
the clay. ib, 40 
4. If a man exerciſe a manufacture from 
the produce of his own land, as a 
neceſſary or uſual mode of enjoying 
that produce, he ſhall not be conſi- 
— | as a trader, though he buy ne- 
ceſſary ingredients to fit it for the 
market: but where the produce of 
the land is merely the raw material of 

a manufacture, and the manufacture 
not the neceſſary mode of enjoying 
the land, there he 15 a trader. 6. 38, 9 
As in the caſe of a farmer, who makes 
cheeſe on his own land, and buys run- 
net and ſalt; he is not a trader. 76. 
6. So where a man makes his own ap- 


ples into cyder. ib, 
7. Proprietors of allum works are no 
traders, ib. 
8. Neither are the workers of coal 
mines. ; ib, 


9. Whether bankruptcy is a plea to an 
action of covenant for rent. Quere? 
Ludford v. Barber. 

10, In the caſe of the Sauth- ſen Com- 
pany, the act, by which all cheir pro- 
perty was taken out of their hands and 
veſted in truſtees for the ſatis faction 
of their creditors, was held no bar to 
an action of covenant. Hernby v. 
Houlditch, 92 

11. Bankruptcy is a good plea to an 
action of debt on the reddendum in a 
leaſe. Wadbam v. Marlowe. 91 

12. If a bankrupt give a preference to 
a creditor under an apprehenſion, 
however groundleſs, of legal proceſs, 
ſuch preference is valid. 7 bomp/or and 
Others aſſignees of Viſeman v. Free- 
man. 156 

11. A bankrupt is not entitled to any 
maintenance out of his effects during 
his examination. Themp/en and Others 
albgnees of N-{on v. Councell, 157 


14. If any perſon during a bankrupt's 
examination take any thing out of his 
effects, and convert it into money, 
though for the neceſlary ſubſiſtence 
of the bankrupt and his family, the 
aſſignees may maintain trover againſt 
ſuch perſon, 157 

15. An execution againſt the goods of a 
bankrupt, taken out after his certiſi- 
cate is ſigned by the creditors, and 
before it is allowed by the Chancellor, 
is valid. Callen v. Meyrick. 361 

16. The ſtatute 5 Geo. 2. c. 30. only 
relates to the diſcharge of the per/en 
of the bankrupt, who 1s in cuſtody on 
a judgment obtained before the al- 
lowance of the certificate, ib. 

17. A ſpecific ſum of money received 
by an overſeer of the poor, is not 
ſuch a debt as can be proved under a 
commiſſion of bankrupt againſt him 
before his accounts are delivered in. 
The King v. Eggington. 369 

18. If the money were kept apart from 
that bankrupt's general property, the 
aſſignees could not have —_— it. 

| ib. 370 

19. The plaintiff, after judgment and a 
writ of error allowed, having become 
a bankrupt, his aſſignees cannot ſue 
out a /cire facias in their own names 
to compel an aſſignment of errors, till 
ſome judgment be given, and then ig 
mult be done immediately after ſuch 
judgment. Aretchman v. Beyer, in 
Error. 463 

20. An innkeeper who ſells liquor out 
of the houſe to all cuſtomers applying 
for it, is ſubject to the bankrupt laws, 
however inconſiderable the extent of 
ſuch dealing, and the profits ariſing 
from it, may be. Patman v. Vaughan. 

; 572 

21. So is a farmer, who buys and lells 
horſes with a view to make a profit 
by them, though the inſtances be 
few. Hartbolome iu v. Sherwood. 

573, n. a. 

22. A ſurety, who does not pay the 
debt of the principal till after his 
bankruptcy, though called upon and 
liable to pay it hefore, may hold the 
principal to bail, notwithſtanding h:s 
certificate; for as the debt does nct 
ariſe till the money is paid, it could 
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not be proved under the commiſſion. 


Paul v. Jones. 599 

23. The aſſignor of a choſe in action, 
who is become a bankrupt, may ſue 
the debtor in his own name for the be- 
nefit of che allignee. M inch v. Keeley. 

61 

24. A debt due to a bankrupt, as 3 
for another, does not paſs under the 
aſſignment of his effects by his com- 
mĩſſioners. ib. 

25. A bond and warrant of attorney to 
confeſs a judgment given by a bank- 
rupt after his bankruptcy, in order to 
obtain his liberty, is not barred by 
his certificate, although the original 
debt were contracted before. Birch v. 
Sbarland. 715 

26. The old debt was extinguiſhed b 
ſuch bond given for ſuch purpoſe. is, 

See BAIL in Error, 2. BilLs of Ex- 
change, 11. Commiss10Nn del cre- 
dere, 3. SET-OFF, 


BanKRUPT, A/jgnees ,. 


1. The plaintiff after judgment and a 
writ of error allowed, having become 
a bankrupt, his aſſignees cannot ſue 
out a /cire facias in their own names 
to compel an aſſignment of errors till 
ſome judgment be given: and then it 
muſt be done immediately after ſuch 
judgment, But they ſhould po on 
with the writ of error in the bank- 
rupt's name till judgment. Aretch- 
man v. Beyer, in Erron. 3 
. Aſipnees cannot make themſelves 
parties to the record in any interme- 
diate ſtage of the proceedings, but it 
muſt be immediately after judgment; 


though an — judgment is 
ſufficient? for that purpoſe. ib. 
BANKRUPT, Commiſſion of. 

1. Treſpaſs will not lie by the aſſignees 
of a bankrupt, againſt a ſheriff for 
taking the bankrupt's s in exe- 
cution, after an act of bankruptcy, 


and before the iſſuing of the com- 
miſſion; notwithſtanding he ſells them 
after the iſſuing of the commiſſion ; 
and after a proviſional aſſignment; 
and notice from the proviſional aſ- 
ſignee not to ſell. Smith ard An- 


other aſſignees of Clarke v. Milles. 475 | 
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2. Whether proof of a debt of 1617. to 

ene of the petitioning creditors, there 
being more than three, will ſupport 
the commiſſion of bankrupt, Q? 


See BiLLs of Exchange, 11. wy 


BARON and F EME. 


1. A feme covert, living apart from 
her huſband, and having a ſeparate 
maintenance, may contract and be 
ſued as a feme ſole. Corbett v. Poel- 
nit et ux. 5 

2. And ſhe continues liable notwith- 
ſtanding ſhe aliens the whole again. 

ib. 10 

3. In ſuch caſe the huſband is not liable 
even for neceſſaries. ib, 10 

4+ Where credit has been given to the 
wife of a man in exile, ſhe alone is 
liable. ib. 8 

5. So where the huſband has abjured the 
realm. 16. 8 

6. So where he is tranſported. 16. 9 

7, Where a married woman has a ſepa - 
rate eſtate, and acts and receives 
credit as a feme ſole, ſhe ſhall be lia - 
ble as ſuch. ib. 9 

8. A ſecond huſband i; liable for debts 
contraſted by his wife while ſhe was 

living in a ſtate of ſeparation from 

her 1 huſband, and had a ſeparate 
maintenance. ib. 8 

9. A feme covert was diſcharged out of 

cuſtody, becauſe ſhe was arreſted with- 
out her huſband; though the writ 
was ſued out againſt both, on which 
non eft inventus was returned as to the 
huſband. Edwards v. Rourke et _ : 

4 


BARRATRY. 


1. Where an act of barratry has been 
committed during the voyage, as by 
ſmuggling, which ſubjects the veſſel 
to forfeiture ; Quere, How far the aſ- 
ſured may don? Kulen Kemp v. 
Vigne. FF 

2. Barratry can only be committed by 
the —4 or mariners, againſt jhe 
owner of the ſhip, and without his 
conſent. Nutt v. Bourdieu. 323 

3- The owner of the ſhip cannot com- 
mit barratry: He may make himſelf 


liable to the owner of the goods by 
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his fraudulent conduct, but not as for 
barratry, 323 
4. Therefore where any of the owners 
of the ſhip are concerned in the fraud 
of the matter or mariners, it is no 
barratry in them, and the under- 


writer is not liable. ib. 
Sie ABANDONMENT. INSURANCE, 
BASTARDS. 


1, Are within the meaning of the mar 
riage act, 26 Geo. 2. c. 3z- which re- 
ures the conſent of the father, guar- 
ian, or mother, to the marriage of 
rſons under age, who are not mar- 
ried by banns. The King v. Hodnett. 


96 
2. The rule that a baſtard is vulliu, 
flius applies only to the caſe of inhe- 
ritances. 15. 101 
BEQUEST, 
Sce Devises. 


BILLS of Exchange, and Promiſſory Notes. 
1. If the holder give time to the ac- 


ceptor of a bill of exchange, or| 


drawer of a promiſſory note, after it 
has been diſhonoured, the indorſer is 
diſcharged. Trndal and Others v. 
Brown, 167 
2, Notice of a bill of exchange or pro- 
miſſory note being diſhonourcd, mult 
come from the holder, ih. 
What is reaſonable notice to the 
indorſer of non-payment by the drawer 


of a promiſſory note, or acceptor of | 


a bill of exchange, is a queſtion of 
law ariſing from the particular _ 
107 
4. Where the note became due onthe ; th 
of October, and the indorſee's clerk 
called on the drawer Donald/*n, at 10 
o*clock in the morning, and not find- 
ing him at home, left word that the 
note was due, and defired that the 
drawer would ſend for it to his maſ- 
ter's and take it up; and on the 6th 
called again on the drawer, who told 
him he would take it up that day 
within the banking hours, which not 
being done, the other called on the 
drawer again on the 7th, and not find- 
ing him at home, then tendered it to 
the indorſer; and all the parties lived 
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within 20 minutes walk of each other; 
the indorſer was diſcharged by the 
laches of the holder, notwithſtanding 
he had notice from the drawer on the 
6th, that he could not pay it. 167 
5. In this caſe, even if the notice had 
been given on the 6th, it would have 
been too late, becauſe the plaintiffs 
had given eredit to the drawer. 16. 171 
6. Where the drawer of a promiſſory 
note, or the acceptor of a bill of ex- 
change, do not live in the ſame place, 
the holder muſt write by the next poſt 
after the bill is diſhonoured. 76. 168 
7. Where a bill of exchange was drawn 
upon A. reſiding in Londen, by a con- 
ſignor of goods living abroad; and 
on its being preſented tor acceptance, 
A. ſaid, he could not then accept; 
becauſe he did not know whether the 
ſhip would arrive at London or Briſtol, 
on which B. the holder agreed to 
leave it for ſome time, reſerving the 
liberty of proteſting it for non-accept- 
ance, in caſe A. did not accept: On a 
ſecond application A. ſaid, the bill 
would be paid even if the ſhip were 
lt: This is only a conditionai aceept- 
ance, depending on two events; the 
ſhip's arriving at London, or being loſt: 
And B. having the liberty of retufing 
ſuch conditional acceptance, precludes 
himſelf from recovering againſt A. by 
afterwards noting the bill for non- ac- 
ceptance. Sproat v. Malibenoßs 182 
8. Whether a conditional or an abſolute 
acceptance, is a queltion of law. 16. 
9. be 45 a requeſt to A. to accept a hill, 
and to draw upon for the ſame tum, 
the mere act of drawing upon B. does 


not amount to an acceptance. Smirh 
v. Mien. 299 


to. And if, after B 's refuſing to accept 
the bill drawn on him by A., A. pays 
the bill drawn on him for the honor of 
the drawer, he may recover back the 
amount of it from the drawe; in an 
action for money paid, laid out, and ex- 
pended. ib, 
11. 4. acreditor of B. to the amount of 
115 J. took his bill for 2ol. on C. 
who had not then, nor aſterwards, any 
effects of B. in his hands: the bill 
when due, was diſhonoured, and no 


| notice thereof was given by A. to R 
3F 4 Nill » 


| 
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ſtill X.'s demand was not diſcharged ; 
but he may ſue out a commiſſion of 
bankrupt againſt B., and his debt will 
ſupport it. Bickerdike and Another 

ignees of Reichard v. Hollman. 


* 
12. Notice of a bill's being aired 
by the drawee is not neceſſary to be 
ven to the drawer, if he has no ef- 

Qs in the hands of the drawee either 

at the time of drawing, or when the 
bill becomes due. ib. 
13. Where a payee of abill of exchange 
indorſes it to 4. and B. as executors, 
they may declare as ſuch in an action 
againſt the acceptor. King and Others 
executors, Cc. v. Thorn, 487 
14. In an action againſt the acceptor of 
a bill of exchange, it is neceflary to 
rove the hand-writing of the firſt 
indorſer ; notwithſtanding ſuch in- 
dorſement was on the bill at the time 
it was accepted. Smith v. Chejer, 


54 

15. An acceptor is only precluded from 
diſputing the hand-writing of the 
drawer ; for which reaſon the acceptor 
is liable though the bill be egos 


10. 
16. If che indorſee of an inland bill, not 
due, preſent it ſor acceptance, which 
is refuſed, and delay giving notice to 
his indorſer, the indorſer will be dif. 
charged. Gocdall v. Delley. 712 
17. And a ſubſequent propoſal by the 
indorſer to pay the bill by inſtallments, 
made without the knowledge oi the 
indorſee's laches, is not a waiver of 
the want of notice. 712 
See INFANT, 4. WITNESS, 7, 6. 


Pitts of Lading. 


1. Where ſeveral bills of lading of dif- 
ferent imports have been ſigned, no 
reference is to be had to the time when 
they were ſigned by the captain ; but 
the perſon who firſt gets legal poſſeſ- 
ſion of one of them, by delivery from 
the owner or ſhipper, has a rizht to 
the conſignment. Calduvell and Others 

v. Ball. 205 

2. And where ſuch bills of lading, 
though different upon the face of them, 
are conſtructively the ſame, and the 


captain has acted bond ſve, a Gel:ycry | 
JS 


— 


according to ſuch legal title will dif. - 
charge him from them all. 205 
3. The indorſement and delivery of a 
bill of lading is primd facie an imme. 
diate transfer of the legal intereſt in 
the cargo. ib. 215 and 216. and 
Hibbert v. Carter. 7 
4. Bat if the intention of the parties ap- 
pears to have been only to bind the 
nett proceeds 1n caſe of the arrival of 
the goods, then an inſurance made on 
account of the indorſer after ſuch in- 


dorſement is good. Hibbert v. Carter. 
| 745 


Britt of Middleſex. 


See PRAcrIcE, 2, REcoxny, 1. 


Bis Hor's Licenſe, 
See LI ENSE. ASSUMPSIT, 14,15, 16. 


BOND. 


1. The circumſtance of 20 years havin 
elapſed, without any demand made, is 
of itſelf a preſumption that a bond has 
been ſatisfied. Oferald v. Leigh. 270 

2. Satisfaction of a bond may be pre- 
ſumed within a leſs period, if any 
evidence be given in aid of the pre- 

| ſumption; as if an account between 
the parties has been ſettled in the in. 
termediate time, without any notice 
having been taken of ſuch .a de- 
mand, tb, 

3. But in either caſe it is only a ground 
on which the jury may preſume ſatis- 
faction; and is in itſelf no legal 
bar. ib, 

4+ A bond with a condition, that a clerk 
ſhall faithfully ſerve and account for 
all money, Sc. to the obligee and his 
executors, does not make the obligor 
liable for money received by the clerk 

in the ſervice of the executors of the 
obligee who continue the buſineſs and 
retain the clerk in the ſame employ- 
ment, with the addition of other bu- 
ſineſs, and an increaſe of ſalary. 
Barker v. Parker. _ 287 
5+ But a bond for the fidelity of a clerk, 
who was taken into the ſervice of the 
obligees as a clerk in their ſoop and 
counting houſe, is not diſcharged by the 
obligees taking another partner into 
their houſe ; and the obligees may re- 
8 88 cover 
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cover money received by the clerk 
aſter ſuch change of partners. Bar- 
clay v. Lucas. 291, n. (a). 


6. Such a bond is only as a ſecurity to 


the houſe of the obligees. 16. 
7. Under a bond of indemnity given by A. 
that B. who was appointed the general 
agent of C. the receiver of his rents, 
and the manager of his eſtates, ſhould 
pay over to C. all rents which he 
ſhould receive, as alſo the increaſe and 
improvements thereof upon any new con- 
tractt or renewals of leaſes; A. is an- 
ſwerable for all fires received by B. on 
renewing the leaſes, which were not 
paid over by him. The Iriſh Society v. 
Needham. 482 
8. A bond and warrant of attorney to 
confeſs judgment, given by a bank- 
rupt after his bankruptcy, in order to 
obtain his liberty, is not barred by 
his certificate, although the original 
debt was contracted before. Birch v. 
Sharland. 715 
9. And if the obligor were in cuſtody, 
charged in execution, it is not neceſ- 
ſary that an attorney ſhould be pre- 
ſent on his part, at the time of exe- 
cuting the bond and warrant, ib. 
dee ADMINISTRATOR, GOURETY, 
SHERIFF, 


BOOKS. 

1. Where a corporation is plaintiff in a 
civil action, leave to inſpect their 
books is granted to the defendant of 
courſe, The Mayor of Lynn v. Denton. 

; 68 

2. In caſes of criminal . 
and in an action for a penalty againſt 
a poſt-maſter on ꝙ Ann. c. 10. leave 
to inſpect books has been denied. 

689, n. 


BROKER. 
See Commis510n del credere, 


BYE-LAWS. 


1. A corporation created by letters patent, 
with a power of making bye laws, 
cannot make any laws to incur a for- 
feiture, Kirk v. Nowill. 118 

2. Neither can a corporation, created 
by a# of parliament, unleſs ſuch a 
power be expreſsly given, i} 


C. 


CANON. 
See CuichESsTER CuurcY., 


CARRIERS, 


1. The owner of a ſhip who takes 
goods for hire is not liable beyond the 
value of the ſhip and freight under 
7 Geo. 2. c. 15. J 1. in the caſe of a 
robbery, in which one of the mari- 
ners is concerned, by giving intelli- 
gence, and afterwards ſharing the 
ſpoil. Sutton v. Mitchell. 18 

2. Acarrier, who undertakes for hire to 
carry goods, is bound to deliver them 
at all events, except damaged or de- 
ſtroyed by the actof God or the king's 
enemies ; even though the jury ex- 
preſsly find that the goods were de- 
ſtroyed without any actual negligence in 
the carrier. Forward v. Pittard. 27 

3. A carrier is liable for inevitable ac- 
cident, happening through the inter- 
vention of any human means, as by 
fire which began at another boothin a 
fair than that wherein the goods were 
placed, and afterwards ſpread thither. 

4. A carrier is in the nature of an in- 
ſurer. ib. 3 


| 5- In an action by the conſignor of goods 


_—_ a carrier for non-dehvery, 
where the plaintiff averred that the de- 
fendant undertook to deliver, &c. in 
conſideration of the hire to be paid by 
the plaintiff, proof that the hire was 
to be paid by the cenſgnec was held to 
be no variance; the conſignor being 


by law liable. Moore v. Wilſon. 659 


CASE. 
See ACT10N on the Caſe, 


CASES doubted or denied. 
Anonymous, Salk. 413. pl. 4. 339 
Bellafis v. Burbrick, Salk. 413. ib. 
Greniham v. the Hundred of Theale. 


3 Burr. 1733. 72 
Longs caſe, 5 Co. 69 
Pilford's caſe, 10 Co. 17. 72 
Faux's caſe, 4 Co. 6 


I 
ib, | Fhitechurch, ex parts, 1 Att. 58. 266 
1 CArTT LE. 


— 2 — — — 


— 


Se LEASE, 4. 
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CATTLEGATE. 


See SETTLEMENT by renting 10l. 4 
tar. 


CELLAR. 


CERTIFICATE. 


See BANKRUPT, 15, 16. 22. 
SETTLEMENT by Certificale. SURE- 
1Y, 2. 


CERTIFICATE, Gane. 
See Cos rs, 8. 


CERTIORARI. 


1. No coſts are due on a certiorari re- 
moving ſummary proceedings, unleſs 
a recognizance be entered into at he 
time of removing the proceedings. 
But it is diſcfetionary in the court, 
whether they will grant a certiorari : 
and in future they will compel the par- 
ty to enter into a recognizance. This 
was in the caſe of a conviction on the 


lottery act. The King v. — 
2 


2. Under the 3d ſect. of 5 Y. and M. 
c. 11. for regulating the removal of 
indictments from the ſeſſions by cer- 
tiorari, the repreſentatives of the pro- 
ſecutor are entitled to the coſts taxed 
during his life, though no perſonal 
demand was ever made by him, The 
King v. R. Chamberlayne. 103 


CHAMBERS in the Inns of Court. 


See New INN. 


| CHARTERS. 
Sce ConPoRaTiONS. Duo Warrano, 


CHARTER PARTY, 

See Covenant, 5. 7. PLEADING, 
19. 21. 
CHATTEL INTEREST. 

See Deviss, 7. 89. 


CHICHESTER CHURCH. 
1. A prohibition iffucd to the biſhop of 
_ Chichefter, who claimed a right to 


8 by lapſe, under pretence of 
is viſitatorial authority, to the office 


4. The election is in the dean and canons. 


proxy. ib. 
7. There is no lapſe to the biſhop in the 


Sce AEN r. 


of a canon reſidentiary of his church, 
it being a freehold office, and the 
right of election thereto in the dean 
and chapter. The Biſhop of Chicheſter 
v. Harwced and Another. 650 


Whether in caſe the dean and chapter 


_—_ or refuſe to appoint a canon 
reſidentiary in proper time, the biſho 
by virtue of his general viſitatorial 

wer may appoint pro tempore till 
ach election be had. Query? Fl ib, 


A mandamus will lie to compel the 


dean and chapter to fill up a vacancy 
among the canons reſidentiary, and 
on ſuch a mandamus the court will 
compel an election at the peril of thoſe 
who reſiſt, ib. 652 


ib, 


5. The dean has no caſting voice, ib, 
6. The canons have a right to vote by 


b 


caſe of a canonry. ib, 


1. Though a choſe in action cannot 


ſtrictiy in law be aſſigned, yet in 
equity it may: and in the caſe of a 
policy of inſurance, the court will fo 
far take notice of an aſſignment as to 
permit an action to be brought in the 
name of the aſſignor. Delaney v. Sted- 
dart. | | 6 


2 
. The aſſignor of a choſe in action, 


who is become a bankrupt, may ſue 
the debtor for the benefit of the aſſig- 


nee. Winch v. Keeley. 619 
CHURCH-WARDENS., 
See OVERSEERS. 
| . CLERK. 
Sce Box p, 4, 5, 6. 


COMMANDER, Officer, Cc. 
ACTION ON THE 
Cast, 2. 5. 7. CourT-MaRT1al, 
Falsz IMPRISONMENT. 


COMMISSION ff Bankrupt. 


See BAN KR UT Y- Commiſſion of. 


COMMISSION el credere. 


. Is an abſolute engagement to the prin- 


cipal from the broker, and makes 
him 
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him liable in the firſt inſtance; ſo that 
the broker is liable at all events; 
though the principal may reſort to the 
underwriter as a collateral ſecurity. 
Grove and Another v. Dubois, 112 
2. A broker with ſuch a commiſſion 
may ſet off under the genera! iſſug a 
loſs upon a policy, happening before 
a bankruptcy, to an action by the aſ- 
ſignees of a bankrupt, for premiums 
upon various policies, underwr:iten by 
him, and for which he had debited 
the broker : but ſuch a loſs cannot 
be proved under a notice of 1 
53 

3. Where a bankrupt has underwritten 
a policy to a broker acting under a 
commiſſion del credere, and a loſs upon 
the policy happens before, but is not 
adjuſted till after the bankruptcy, the 
broker may deduct the amount of the 
loſs from the debt which he owes to 
the eſtate of the bankrupt, and if by 
miſtake he pays it to the aſſignees, he 
may recover it from them as money 
had and received to his ule, Bize v. 
Dickaſen and Another, aſſignees of 
Barter;hlag. 285 


COMMITTITUR. 
See PRACTICE, 6. 


COMMITMENT. 


1. Whether juſtices of the peace have 
not the power of committing a pauper 
for refuſing to anſwer queſtions rela- 
tive to his — « until he ſhall 
« anſwer.” Quere? The King v. 
Tackſon, 6 

2. In the caſe of a bankrupt committed 
by the commiſſioners for refuſing to 
be examined, he muſt ſend word 
when he will ſubmit and anſwer the 
queſtions. ib. 654 

See PRACTICE, 6, 


CONDITION precedent. 


1. No preciſe technical words are re- 
quired in a deed to make a ſtipulation 
a condition precedent or ſubſequent ; 
neither does it depend upon its being 
prior or poſterior in the deed. Butit 
mult depend on the nature of the con- 


| 
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tract, and the acts to be performed 
- the contracting parties, Hotham v. 
e Eaft India Company. 645 

2. A covenant in a charter party, . that 
no claim ſhould be admitted, or al- 
lowance made for ſhort tonnage, un- 
leſs ſuch ſhort tonnage be found and 
made to appear on 2 arrival, on a 
ſurvey to be taken by four ſhipwrights, 
to be indifferently choſen by both par- 
ties,” is not a condition precedent to 
the plaintiff's right of recovering for 
ſhort tonnage ; but is a matter of de- 
fence to be taken advantage of by 
the defendant : and the not averring 
performance is no ground for arreſting 
the judgment. 16. 
3. If the defendants prevent the per- 
formance of a condition precedent by 
their neglect and default, it is equal 
to performance by the plaintiffs, ib. 


See Devist, 3. 


CONSIGNMENT, 


t. In an action by the conſignor of 
againſt a carrier for non- delivery. 
where the plaintiff averred that the de- 
fendant undertook to deliver, &c. in 
conſideration of the hire to be — by 
the plaintiff, and proved that the hire 
was to be paid by the confignee, it was 
held to be no variance, the conſignor 
being by law liable. Moore v. N igſon. 


659 
See BiLLs of Lading, 1, 2. 


CONSTABLE. 
Sce HEaDBOROUGH. 


CONSULTATION. 
See Mopus, 1. 


CONTRACT. 


1. Where goods are ordered for a ſhip 
by the owners, before the appoint- 
ment of the captain, though ſome 
are not delivered till afterwards, yet 
as no perſonal credit is given to the 
captain, he is not anſwerable for any 
of them. Farmer v. Davies. 108 

2. But where the captain contracts for 
the goods, though they are furniſhed 
for the uſe of the ſhip, he is anſwer- 
able in reſpect of his contract. 2 

LO 
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3. So that in ſuch caſe, the tradeſman 
has a claim both on the captain and 
owners, as well as a ſpecific lien on 
the ſhip itſelf. 108 

4. Aſſumpſit for money had and re- 
ccived lies when a pay ment has been 

made on a contract which is put an 
end to. Towers v. Barratt. 133 

5- But if it continue open, the plaint:f 
can only recover — for the 
breach of it, and then he muſt ſtate 
the ſpecial contract. th, 

5. The difference between thoſe caſes 
where the contract is open and where 
it is not ſo, is this; if the contract be 


reſcinded, either as where, by the 


terms of it, it is left in the plaintiff's 
| you to reſcind it by any act, and 
e does it; or where the defendant af- 
terwards aſſents to its being reſcinded, 
the plaintiff is entitled to recover back 
his whole money; and then an action 
for money had and received will lie : 
but if the contract be open, the plain- 
tiff's demand is not for the whole ſum, 
but for damages ariſing out of it, 
and then he muſt ſtate the ſpecial 
contract, --+..2 
7. An officer appointed by government 
treating as an agent for the public, is 
not liable to be ſued upon contracts 
made by him in that capacity. Mac- 
beath v. Haldimand. 172 
8. Not even though he contract by 
deed, if it be on account of govern- 
ment. Unwin v. Wolſeley. 674 
9. Where goods are delivered under an 
agreement to take a ſpecific parcel of 
copper money in payment ; a delivery 
of {uch copper will be a good bar to 
an action for the value of the goods, 
though in fact it was counterfeit mo- 
ney. Alexander v. Owen, 22 


10. An illegal contract, if reſcinded as 


to part, muſt be reſcinded as to the 
whole: therefore if a plaintiff fur- 
niſnes goods in confederation of countcr- 
feit money to be paid him, and he af- 
terwards refuſes to take it, he cannot 
recover in an action the value of the 


| 


neſs was not ſworn and examined in 
the defendant's preſence. The Kt; 
v. 7. S. Crowther, 125 
2. It is not ſufiiciert to read over the 
depoſition of a witneſs in the defend. 
ant's preſence. ib, 
3. But if the defendant confeſs the 
charge, the irregularity is cured. The 
King v. S. Hall. 320 


4. In a conviction on the 5 An. c. 14. 


for killing game, the evidence need 
not negative every ſpecific qualifica- 
tion under the 22 and 23 Car. 2. c. 
25. The King v. T. S. Crowther, 
12 
5. It is no objection to a conviction x 
ſtate that the informer came and gave 
the juſtice to be informed, c. in the 
preterperfect tenſe. The King v. Sa- 
muel Hall, 320 
6. Where an informer need not negative 
any of the exceptions in a ſtatute, but 
negatives ſome of them only, that 
art of the information will be re- 
jected as ſurpluſage. ib, 
7. Conviction on the 22 Goo. 3. c. 47. 
for inſuring a ticket in the lottery au- 
thoriſed by 25 Geo. 3. quaſhed, be- 
cauſe the information did not ſtate 
that the ticket on which the inſurance 
was made, was a ticket in he 
State Lottery. The King v. Trelawney, 
222 
8, Conviction on the lottery act, 22 Ges. 
c. 47+ quaſhed becauſe the evidence 
Jed not ſtate the offence to have been 
committed where laid. The King v. 
Jeffries. 241 
9. Conviction on the lottery act, 22 Ge, 
3. c. 47. for the ſaid offence, where 
there were twe diſtinct offences 
charged in the information, was heſd 
bad. The King v. Salomons. 249 
10. Juære, Whether a perſon can be 
convicted of two diſtin penalties in 
the ſame information ? But if he can, 
he ought to be convicted of both. . 
11. An appeal againſt a couviction on 
24 Geo. 3. c. 21. for not entering 
horſes, Oc. muſt be to the quarter al- 


goods delivered, th. 226, fions next after the conviction, and not 
Jce AGREEMENT. UsUnaicus Con- after the exccuticz. Profſer v. Hyde. 
TRACT, . | 414 
12. An unſtamped agreement to ſell a 

C A N V1 CTION. thare of a ticket in the lottery, befote 

1. Con- iction quaſhed becaule the wir-!“ the tickets are depoſted with the 


commil- 
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commiſſioners, is within the penalty in- 
flicted by 22 Geo 3. c. 47. J. 21. The 
King v. Hawkfworth, 450 


CO-OBLIGOR. 
See WITNESS, 1. 


COPYHOLD. 


1. Cuſtom is the very eſſence of a copy- 
hold ; and if the cuſtom be filent, the 
common law muſt regulate the courſe 
of deſcent. Denn dem. Goodwin and 
Others v. Spray. 474 

The title to copyhold lands relates 
back from the time of the admittance 
to the ſurrender, as againſt all per- 
ſons but the lord; ſo that the ſurren- 
deree may recover in ejeament 
againſt the ſurrenderor on a demiſe laid 
between the times of ſurrender and 
admittance. Helzfaft dem. Il ocllam: 
v. Clapham. 600 


The ſurrenderor before admittance 
is conſidered as a truſtee for the ſur- 
renderee : and as between them ad- 
mittance is not at all neceſſary to 
maintain ejed ment. ib. 
4. Whether the ſurrenderee, beſore ad- 
mittance, can recover againſt the lord, 


or a ſtranger, Jure? ib. 
See Cusrou, 1. PURCHASE. 


CORPORATIONS. ' 


Acceptance of charters, their validity, 
and pleadings in guo warrants infor- 
mations. See The King v. Anery. 

1. The ſtatute 11 Geo. 1. c. 4. — 
paſſed in order to ſecure the tranquil- 
lity of corporations, and to quiet 
poſſeſſion. And the court are bound 
to guard their peace. The King v. 
Stacey. 3 

2. Whether the court will grant an in- 
formation in the nature of a quo war- 
ranto to impeach a derivative title, 
where the perſon from whom it was 
derived died in the undilturbed poſ- 
ſeſſion of it. Duere? ib. 4 

3- Such title ſhall not be impeached by 
thoſe who have acquieſced and acted 
under it, ib. 

4. After the death of a mayor, Black- 
fone, J would not ſuffer his eligibi- 
lity to be diſputed; but merely che 


C 
799 
fact whether he was mayor or not, 
which the corporation books ſhewed. 
And if in fact he had been mayor, it 
was to - _— that he had been re- 
ularly ſo. The King v. Spearing, 
$551; chet in The King v. 2 7 
A corporation created by letters patent, 
with a power of making bye-laws, 
cannot make any laws to incur a for- 
feiture, Kirk v. Neill. 118 
6. Neither can a corporation created by 
at of parliament, unleſs ſuch a power 
be expreſsly given. 118 
Si? Quo WAR RAN TO Informaticns. 
Books. 


COSTS. 


1. Where a new trial was granted upon 
a new ground, not opened at the firſt 
trial, it was ordered to be upen pay- 
ment of coſts, Sutton v. Mitchell. 

20 

. A party grieved is entitled to coſts in 
an action on 9 Geo. 1. c. 22. (for ſet- 

ting fire to plaintiff's houſe,) againſt 

the hundred, although they together 

with the damages may exceed 200 J. 

Jaclſon v. Calefworth, 71 
Coſts are always given in actions on 
the ſtatute of hue and cry, where da- 

mages are recgvered. ib. 72 

4. Tue ſtatute of Gloucefter gives colts, 
where damages are given by any ſub- 
ſequent ſtatute, ib. 73 

5. No colts are due on a certiorari re- 
moving ſummary proceedings, unleſs 
a recognizance be entered into at the 
time of removing the proceedings; 
but it is diſcretionary in the court whe- 
ther they will grant a certiorari; and 
in future they will compel the party to 
enter into a recognizance. This was 
in the caſe of a conviction on the lots, 
tery act. The King v. Jenkinſon. 82 

6. Under the 3d ſection of 5 V. & M. 
c. 11. for regulating the removal of 
indictments from the ſeſſions by certio- 
rari, the repreſentatives of the proſe - 
cutor are entitled to the coſts taxed 
during his life, though no perſonal 
demand was ever made by him. The 
King v. R. Chamberlayne. 103 

7. When coſts are taxed, they become a 
debt veſted, and will go to the per- 
ſonal repreſentatives, b 4 | 
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8. A perſon ſued on 25 Geo. 3. c. 50. 
for ſhooting without a certificate, is not 
entitled to treble coſts on obtaining a 
verdict; they being only due where a 
perſon is ſued for any thing done in 
putting the act into execution, and 
obtains a verdict. Smith v. Wallis. 
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9. If the plaintiff take iſſue on e 
pleas, one of which is inſufficient in 
law, and has a verdict on all the 
iſſues, except that joined on the inſuf- 
ficient plea, which is found for the 
defendant; and afterwards judgment 
is entered up for the plaintiff; ſtill he 
ſhall not be allowed any coſts on the 
iſſue found for the defendant. Xr4 
v. Nowill and Another. 266 
10. And if judgment had been arreſted 
in that caſe, no coſts would have been 
iven. th. 
11. If the plaintiff reſide abroad, the 
court will ſtay proceedings till he give 
ſecurity for the colts. Pray and 
Others v. Edie. 267 
12. So if the plaintiff reſide in Ireland. 
Fitzgerald v. Whitmore. 362 
13. Where a defendant removes pro- 
ceedings by a recordari facias loguelam 
from a county court into one of the 
ſuperior courts, and ſigus judgment 
of non pros, in default of the plaintiff's 
appearing, he is entitled to coſts by 
4 Jac. 1. 185 Davis v. James. 372 
14. In future if an application is made 
to the court for a mandamus to a biſhop 
to licenſe, c. without good founda- 
tion, as if there is a ſpecific legal re- 
medy for the party, they will dif- 
charge the rule with coſts. The King 
v. Biſhop of Cheſter. 05 
15. Where any one of ſeveral iſſues in a 
gue warrants information is found for 
the proſecutor, on which judgment of 
is given, he is entitled to coſts 

on all the iſſues. The King v. Downes. 


16. Where the leſſor of the plaintiff — 
abandoned his ſuit in another court, 
and brought a freſh ejectment in B. 
R. the court refuſed an application 
* him to give ſecurity for the 
colts. Dee dem. Selby v. Alon. 491 


17. There are only three inſtances 
where the court will interfere to | 


—þ 
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oblige the plaintiff to give ſecurity for 
coſts. 1ſt, When an infant ſues; in 
which caſe his prochein amy or guar. 
dian, or attorney, muſt give ſecurity, 
2dly, When the plaintiff reſides 
abroad. zdly, Where there has been 
a former ejectment; in which caſe 
the court will ftay proceedings in the 
2d ejectment, till the coſts of the 
former are paid. 490, 1 
18. A plaintiff is entitled to all the coſts 
till the time of the defendant's paying 
money into court, notwithſtanding 
he afterwards proceeds in the action. 
Hartley v Bateſon. 629. and Griffi:l:; 
v. Williams, 712 
19. Where a declaration in treſpaſs 
conſiſts of one count only, the de- 
fendant juſtifies part of it, and the 
plaintiff new aſſigns without taking 
iſſue on the ſpecial plea, and obtains a 
verdict, he is entitied to the coſts of 
all the pleadings. Gundry v. Sturt. 
636 
20. The plaintiff is entitled to no —— 
coſts than damages in treſpaſs for an 
aſſault, battery, and tearing the plain. 
tiff*s clothes, if the jury find that the 
tearing was in conſequence of the beat- 
ing, and give leſs than 49s. damages, 
Cotterill v. Tolly. 5 
See ATTACHMENT, 2. Modus, 1, 


COVENANT. 


1. Whether bankruptcy is a plea to an 
action of covenant 2 rent, Quere ? 
Ludford v. Barber, 86 

2. In the caſe of the South Sea company, 
the act of Parliament (which is a pub- 
lic one) by which all their property 
was veſted in truſtees for the ſatisfac - 
tion of the creditors, was held no bar 
to an action of covenant. Hornby v. 
Houlditch 

3. A. and B. covenant in a leaſe for 61 
years, “ that at any time within one 
year after the expiration of 20 years 
of the ſaid term of 61 years, upon the 
requeſt of the leſſee, and his paying 
61. to the leſſors, they would execute 
another leaſe of the premiſes unto 
the leſſee, for and during the further 
term of 20 years, to commence fron 
and after the expiraticn of the ſaid 
term of 61 years, Cc. And jo in like 


manners 
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manner, at the end and expiration of 
every 20 years, during the ſaid term 
of 61 years, for the like conſideration, 
and upon the like requeſt, would ex- 
ecute another leaſe for the further term 
of 20 years, to commence at and from the 
expiration 2 the term then laſt before 
granted, Ic. Under this covenant 
the leſſee cannot claim a further term 
of 20 years at the end of the leaſe, if 
he has omitted to claim a further 
term at the end of the firſt and ſecond 
20 years in the leaſe, Rubery v. Jer- 
voie and Another. 229 
4. A leſſee, who covenants to pay rent 
and to repair, with an exception of 
caſualties by fire, is liable upon the 
coverant for rent, though the pre- 
miſes are burnt down, and not rebuilt 
by the leſſor after notice. Belſeur v. 

eon. 310 
5. A covenant in a charter - party, © that 
no claim ſhould be admitted or allow- 
ance made for a ſhort tonnage, unleſ 
ſuch ſhort tonnage be found and made 
to appear on her arrival, on a ſurvey 
to be taken by four ſhipwrights to be 
indifferently choſen by both parties, 
is not a condition precedent to the 

laintiff's right of recovering for 

ort tonnage ; but is a matter of de- 
fence to be taken advantage of by the 
defendant : and the not averring per- 
formance is no ground for arreſting 


the judgment. Hetham v. The _ 
38 


India Company. 
6. If a leſſor covenant for quiet enjoy- 
ment a= the /awwfal let, ſuit, 
entry, Oc. of himſelf, his heirs and aſ- 
ſigns, the declaration for a breach of 
the covenant need not expreſsly al- 
lege that he entered claiming title, if 
the diſturbance complained of be ſuch 
as clearly appears to be an aſſertion of 
right. Lloyd v. Tomkies. I 
7. In covenant on a charter party, by 
which it was agreed to employ a ſhip 
of which the eka was the captor, 
a ſoon as condemnation ſhould have 
paſſed, the ſentence muſt be taken to 
mean a legal ſentence ; and the party 
who ſues for the freight, muſt aver 
that the ſhip was condemned by a 
court having competent juriſdiction. 
Uawin v. Ii elſelq. 074 
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8. Under a power to a tenant for life to 
leaſe for years, reſerving the u/ual 
covenants, Ic. a leaſe made by him, 
containing a proviſo, that in caſe the 
premiſes were blown down or burned, 
the leſſor ſhould rebuild, otherwiſe 
the rent ſhould ceaſe, is void ; the 
Jury finding that ſuch covenant is un- 
uſual. Dve dem. Ellis and Medwin v. 
Sandham. 705 


See SETTLEMENT by Apprenticeſhip, 1. 
TrxuSTEES, Leass, 


COUNT, 
See PLEADINGS, 8, 10, 11, 12. 


COUNTERFEIT Mony, 
See CONTRAGT, 9, 10. 


COUNTY PALATINE. 
See TRIAL, 2, 3. 


COURT. 
See Monty paid into Court. 


COURT Inferior. 
See IN FERIOR Court. 


COURT-MARTIAL, 

1. It is not incident to the office of 
commander in chief of a ſquadron to 
have authority to hold a eourt-martial. 
N v. Surten; in Error, Excheq. 


. 8 
2. An aclion upon the eaſe will net ths 
for a malicious proſecution by a ſupe- 
rior againſt any inferior officer, before 
a naval court-martial, for an offence 
cognizable by it. 7ehnſ/tone v. Sutton; 
in Error, in Excheq. Ch. 493 
3- An action on the caſe for delaying to 
bring an officer under arreſt to a naval 
court-martial wul not lie; it being a 
military offence, for which the de- 
fendant has not been tried by a court- 
martial, ib, 548 
See FalsE Impriſonment, 2. 


CREDITOR, 
See BAN KRV T, 12, 15, 22. 


C URA CM. 


See AS$UMPSIT, 14, 15, 16. Max- 
D AM Us, 2: 


| CUSTODY... 
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8. A perſon ſued on 25 Geo. 3. c. 50. 
for th i 


ooting without a certificate, is not 
entitled to treble coſts on obtaining a 
verdict; they being only due where a 
perſon is ſued for any thing done in 
putting the æct into execution, and 
obtains a verdict. Smith v. Wallis. 
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9. If the plaintiff take iſſue on 8 
pleas, one of which is inſufficient in 
law, and has a verdict on all the 
zſues, except that joined on the inſuf- 
ficient plea, which 1s found for the 
defendant; and afterwards judgment 
is entered up for the plaintiff; ſtill he 
ſhall not be allowed any coſts on the 
iſſue found for the defendant. Xi 
v. Nowill and Another. 266 
10. And if judgment had been arreſted 
in that caſe, no coſts would haye been 
iven. ib. 
11. If the plaintiff reſide abroad, the 
court will ſtay proceedings till he give 
ſecurity for the coſts. Pray and 
Others v. Edie. 267 
12. So if the plaintiff reſide in Ireland. 
Fitzgerald v. Whitmore. 362 
13. Where a defendant removes pro- 
ceedings by a recordari facias loguelam 
from a county court into one of the 
ſuperior courts, and ſigns judgment 
of non pros, in default of the plaintiff *'s 
appearing, he is entitled to coſts by 
4 Fac . ©. 3. Davis v. James. 372 
14. In future if an application is made 
to the court for a mandamus to a biſhop 
to licenſe, &c. without good founda- 
tion, as if there is a ſpecific legal re- 
medy for the party, they will diſ- 
= the = with coſts. The King 
v. Biſbop of Cheſter. 40 
15. Where A — of ſeveral iſſues in : 
gus warrants information is found for 
the proſecutor, on which judgment of 
eufter is given, he is entitled to coſts 
on all the iſſues. The King v. Downes. 


16. Where the leſſor of the plaintiff 14 
abandoned his ſuit in another court, 
and brought a freſh ejectment in B. 
R. the court refuſed an application 
requiring him to give ſecurity for the 
colts. Doc dem. Selby v. Alton. 491 


17. There are only three inſtances 
where the court will interfere to | 
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oblige the plaintiff to give ſecurity for 
coſts. 1ſt, When an infant ſues; in 
which caſe his prochein amy or guar. 
dian, or attorney, mult give ſecurity, 
2dly, When the plaintiff reſides 
abroad. zdly, Where there has been 

a former ejectment; in which caſe 
the court will ftay proceedings in the 
zd ejectment, till the coſts of the 
former are paid. 490, 1 
18. A plaintiff is entitled to all the coſts 
till the time of the defendant's paying 
money into court, notwithſtanding 
he afterwards proceeds in the aQtion. 
Hartley v Bateſon. 629. and Griff:t: 
v. Williams. 712 
19. Where a declaration in treſpaſs 
conſiſts of one count only, the de- 
fendant juſtifies part of it, and the 
laintiff new aſſigns without taking 
iſſue on the ſpecial plea, and obtains a 
verdict, he is entitied to the coſts of 
all the pleadings. Gundry v. Sturt. 
636 

20. The plaintiff is entitled to no _ 
coſts than damages in treſpaſs for an 
aſſault, battery, ard tearing the plain- 
tiff*s clothes, if the jury find that the 
tearing was in conſequence of the beat. 
ing, and give leſs than 49s. damages, 


Cotterill v. Tolly. 655 
See ATTACHMENT, 2. Mobvus, 1. 
COVENANT. 


1. Whether bankruptcy is a plea to an 
action of covenant for rent, Quere? 
Ludford v. Barber, 86 

2. In the caſe of the South Sea company, 
the act of Parliament (which is a pub- 
lic one) by which all their property 
was veſted in truſtees for the ſatisfac- 
tion of the creditors, was held no bar 
to an action of covenant. Hornby v. 
Houlditch 93 

3- 4. and B. covenant in a leaſe for 61 
years, that at any time within one 
year after the expiration of 20 years 
of the ſaid term of 61 years, upon the 
requeſt of the leſſee, and his paying 
64. to the leſſors, they would execute 
another leaſe of the premiſes unto 
the leſſee, for and during the further 
term of 20 years, to commence fron 
and after ile expiraticn of the ſaid 
term of 61 years, Cc. And fo in like 


nannt, 
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manner, at the end and expiration of 
every 20 years, during the ſaid term 
of 61 years, for the like conſideration, 
and upon the like requeſt, would ex- 
ecute another leaſe for the further term 
of 20 years, to commence at and from the 
expiration 2 the term then laſt before 
granted, Ic. Under this covenant 
the leſſee cannot claim a further term 
of 20 years at the end of the leaſe, if 
he has omitted to claim a further 
term at the end of the firſt and ſecond 
20 years in the leaſe, Rubery v. Jer- 
voeiſe and Another. 229 
4. A leſſee, who covenants to pay rent 
and to repair, with an exception of 
caſualties by fire, is liable upon the 
covenant for rent, though the pre- 
miſes are burnt down, and not rebuilt 
by the leſſor after notice. Belſeur v. 
eon. 310 
5. A covenant ina charter- party, © that 
no claim ſhould be admitted or allow- 
ance made for a ſhort tonnage, unle/ 
ſuch ſhort tonnage be found and made 
to appear on her arrival, on a ſurvey 
to be taken by four ſhipwrights to be 
indifferently choſen by both parties,”” 
is not a condition precedent to the 
laintiff s right of recovering for 
ort tonnage ; but is a matter of de- 
fence to be taken advantage of by the 
defendant : and the not averring _= 
ng 


formance is no und for arreſting 
the judgment. Heotham v. The _— 
India Company. 38 


6. If a leſſor covenant for quiet enjoy- 

ment againſt the /awwfal let, ſuit, 
entry, G. of himſelf, his heirs and aſ- 
ſigns, the declaration for a breach of 
the covenant need not expreſsly al- 
lege that he entered claiming title, if 
the diſturbance complained of be ſuch 
as clearly appears to be an aſſertion of 
right. Lid v. Tomkies, 671 
7. In covenant on a charter party, by 
which it was agreed to employ a ſhip 
of which the plaintiff was the captor, 
4 ſoon as condemnation ſhould have 
paſſed, the ſentence muſt be taken to 
mean a legal ſentence ; and the party 
who ſues for the freight, muſt aver 
that the ſhip was condemned by a 
court having competent juriſdiction. 
Unwin v. Wolſeley, 67 + 
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8. Under a power to a tenant for life to 


leaſe for years, reſerving the f 
covenants, Ic. a leaſe made by him, 
containing a proviſo, that in caſe the 
premiſes were blown down or burned, 
the leſſor ſnould rebuild, otherwiſe 
the rent ſhould ceaſe, is void ; the 
jury finding that ſuch covenant is un- 
uſual. Doe dem, Ellis and Medwixr v. 
Sandham. 705 


See SETTLEMENT by Apprenticeſhip, 1. 


TzxuSTEES, Leass, 


COUNT, 


See PLEADINGS, 8, 10, 11, 12. 


COUNTERFEIT Mong, 


See CONTRAGT, 9, 10. 


COUNTY PALATINE, 


See TxIAL, 2, 3. 


COURT. 


See Monty paid into Court. 


COURT Arier. 


See INFERIOR Court. 


COURT-MARTIAL. 


1. It is not incident to the office of 


commander in chief of a ſquadron ta 
have authority to hold a eourt- martial. 
2 v. Sutton; in Error, Excheg. 


. 8 
2. An aclion upon the caſe will oct te 


for a malicious proſecution by a ſupe- 
rior againſt any inferior officer, before 
a naval court-martial, for an offence 
cognizable by it. 7ehnſ/tone v. Sutton; 
in Error, in Excheq. Ch. 493 


3. An action on the caſe for delaying to 


bring an officer under arreſt to a naval 
court-martial wul not lie; it being a. 
military offence, for which the de- 
fendant has not been tried by a court- 
martial, ib. 548 


See False Impriſoument, 2. 


CREDITOR. 


See BANKRUPT, 12, 15, 22. 


CURACY, 


See ASSUMPSIT, 14, 15, 16. Man- 


DAMUS, 2. 


CUSTODY. 
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cCosropv. 
See PRACTICE, 3. 1. 
CUSTOM. 


1. A cuſtom within a manor, that lands 
ſhall deſcend to the el /ifer, where 
there is neither a ſon nor a daughter, 
does not extend to an eldeſt niece ; but 
the lands muſt deſcend according to 
the rules of the common law, in de- 
fault of ſuch ſon, daughter, and ſiſter. 
Denn dem. Goodwyn and Wrag et ux. 
v. Spray. 466 

2, Cuſtom is the very eſſence of a 
copyhold ; and if the cuſtom be filent, 
the common law muſt regulate the 


courſe of deſcent. ib. 474 
CUSTUM ARY ofa MANOR, 
See EviDENCE, 9. 
D. | 
DAMAGES. 


1. THE court may in any caſe ta 
- © new trial upon the ground of exceſ- 

five damages. Ducker v. N cod. 277 
See Cos 18, 2, 3, 4. | 
DE ESE ' * 7 » iP | 
1. . Bankruptey is a plea to an ation of 
debt on the -reddendun in a leaſe. 
 Wadbam v. Marlowe. 91 
2. When coſts are taxed, they become a 

debt veſted. The King v. R. Cham- 

berlayne. 103 
See Nor GuiLTY. 


DECLARATION. 


See PLEADINGS, 3, 6, 7, 8. 10, 11, 12, 
13. 18,19, 20. PRACTICE, 3, 4. 5+ 


DEED. 
See ESTOPPEL, I. 


| DEL CREDERF. 
See Commiss10n DEL CrEDERE, 


PDE MIS E. 
See LEASE. 


- DEMURRER, 
1. Upon ademurrer to an indictment 
- found in an inferior court, objections 
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| may be taken as well to the Jurlf. © 


diction of ſuch court, as to th: ah. 
Jet matter of the indictment. 7 
King v. J. Fearnley. 16 
2. And where the caption of the indie. 
ment ſtated the court of quarter ſeſ. 
ſions, where ſuch indictment was 
found, to have been held on an im- 
poſſible day, it was fatal. ib, 
See PLEADINGS. 


DERIVATIVE TITLE. 
I WarRranTo Information, 7, 
» Ys 


DESCENT. 
See Cusrou. Evipence, 9. 


DESTRUCTION, 
See WASTE, 


DEVASTAVIT. 
See Nor GuiLTyY, 2. 


DEVIATION, 
See INSURANCE, 3, 4. 


| DE VIS E. 


1. Where the teſtator was ſeized of an 
undivided moiety of three tenements 
in A. and alſo of the reverſion in fee, 
expectant on the death of J. S. of 
the other moiety, and alſo ſeiſed of 
lands leafed on lives in B. and of 
other lands in poſſeſſion in B. and of 
ſeveral other lands in C. and deviſed 
to V. P. «« all that his part, purpart, 
and portion, of and in the tenement 
called A. and alſo all his other lands in 
fee ſimple, ſituate in B. and the re- 
verſion” and remainder thereof, the 
whole of the teftator's eſtate in A., 
whether in poſſeſſion or reverſion, 
— to M. P. Doe dem. Philips v. 

105 


* 

. A. deviſed lands in truſt to pay tits 
rents and profits to his daughter, 
(whoſe huſband was then living,) for 
her life, notwithſtanding her cover- 
ture, and not to be ſubje to any control, 
&c. of her huſband, nor liable to any 
debts which he had or ſhould contract; 
afterwards the deviſor made a codlcil, 
taking notice of the death of his 


* 


daughter's huſband, wherein he = 
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fied and confirmed his ſaid will. The 


daughter is entitled under this deviſe 


to the rents and profits, c. free from 


the control of any future huiband. 
Beable v. Dedd. | 193 
3. Where the teſtator had three ſiſters, 
(one of whom was married) and de- 
viſed lands to truſtees and their heirs, 
« [n truſt that they and their heirs 
ſhould, during the life of the married 
filter, receive the rents and profits, 
and pay the ſame o the two other 
filters, their heirs and aſſigns, and 
from and after the . of the 
huſband, in caſe the married ſiſter 
ſhould be then living, to the uſe of 
the three ſiſters ſeverally in thirds 
for life, with ſeveral remainders to 
their firſt and other ſons in tail, re- 
mainder to the daughters as tenants 
in common, with croſs remainders be- 
tween the fiſters, on default of iſſue 
of their bodies reſpectively, remainder 


over in tail;”” the condition of the 


married ſiſter's ſurviving her huſband, 
is not annexed to any of the limita- 
tions, ſubſequent to the limitation of 
the life eſtate. And the remainder 
man in tail may alone make a good 
tenant to the precipe upon the death 
of the three ſiſters without iſſue, not- 

. withflanding the huſband be then liv- 
; ing. Herten v. Whitaker. 349 
4. Under a deviſe to a wife for life, pre- 
. Tvided fhe remains a widow, but in caſe 
ſhe marries a ſecond huſband, then to 
F. S. auben be ſball attain his age of 
23 years, the wife has an ablolute 
eſtate till J. S. is 23, though the 

. e before. Doe dem. Dean and 
aapter of We/minſter and Others v. 
Freeman and Us. 1 99 
9. Where the teſtator “ gave and a 
- queathed to A his eſtate at B., and the 
reſt of his effects, furniture, eſtates 
real and perſonal, to C.“ A. took the 
- eſtate at B. in fee. Heold/aft dem. 
. Cowper v. Marten. 411 
6. The word gate of itſelf carries 
à⁊ fee; and words of reſtraint muſt be 
added to make it carry leſs. 411 
7. Where there is an expreſs limitation 
of a chattel by words, which, if ap- 
plied to a frechold, would create an 


Vor. I, Parr II. { 


' expreſs eſtate tail, the whole intereſt 
veſts abſolutely in the firſt taker; and 


a limitation over of ſuch a chattel is 


too remote to take effect. Doe dem. 
Lyde v. Lyde. 596 
8. But where there is no ſuch exp" 
legal limitation, the Court will. on- 
ſider the meaning of the teſtator. ib, 
9. So that where a term was hequeathed 
0 to C. L. for life, and after his de- 
ceaſe to Margaret his wife for life, and 
after the deceaſe of the ſurvivor to the 
children of G. L. foare and bare alike, 
and if G. L. died without iſſue of his 
body then to R. L. for life, and after 
his deceaſe to Mary his wife for life, 
with remainders over,” the limitation 
to Mary was held good, G. L. dying 
without leaving iſſue, and R. L. dyia 
during his life. ib. 
10. A deviſe to the right heirs of huſ- 
band and wife is a deviſe to ſuch per- 
ſon as anſwers the deſcription of heir 
to both, namely, a child to both: and 
if no preceding eſtate be given to the 
father and mother, ſuch child ſhall 
take as a purchaſer. Roe dem. Night- 
ingale v. Quaril x. 630 
11. Where the perſon to whoſe right 
heirs an eſtate is limited takes no 
eſtate himſelf, there his right heirs 
ſhall take as purchaſers, ib. 634 
Sce POWER. | 


Sce GaME, 1, 2. 


DISTRESS, 


1. An agreement between the leſſors, 
and the aſſignee of the original leſſee, 
« that the leſſor ſhoald have the pre- 
miſes as mentioned in the leaſe, and 
ſuould pay a particular ſum over and 
above the rent annvally towards the 

d-will already paid by ſuch aſ- 
fone,” operates as a ſurrender of 
tue whole term; and the ſum re- 
ſerved for goad-will is to be paid an- 
nually in groſs, not as rent, and the 
aſſignee cannot diſtrain either for that, 
or for the original rent; but he has a 
remedy by aſſumpſit for the ſum re- 
ſerved for the good- will. Se v. 
Maplebacd. 441 


2G 
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DONATIVE. 

1. Q. how far the nature of a donative 
is Changed by having been avg- 
mented by Q. Annes bounty? The 
King v. Bab of Cheſter. - 397 

2. In the cale of a donative, the party is 
in full pofſefion immediately on the 
nomination, and may maintain an ac- 
tion for money had and received 
againſt any perſon who receives the 
rents and profits. 16. 403 

3. Ber where a donative has been twice 


augmented, it ſhould ſeem that the| 


nominee cannot maintain ſuch aQAion 


without the biſhop's licenſe, 16. 404 


E. 
EAST-INDIA COMPANY. 


See CovenANT, 5. 


EJECEMENT. 


1. Ejed ment for a meſſuage ard tene- 
ment is good after verdict. Doe dem. 


Stewart v. Denton. 11 
2. So is cjeQment for a meſſuage er 2 


ne ment. 20. 
3. u ſurrender of chambers in New 
Inn to the treaſurer and antients of 
the ſociety, made with their affent, to 
the intent that they may grant the 
ſaid chambers to a purcaaſer, paſſes 
the eſtate to ſuch purchaſer before ad- 


miſuon: and therefore upon the death | 


of the ſurrenderee before admiſſion, 


the ſociety may maintain ejectment 


for them. Doe dem. Warry and Others 
v. Miller and Another. 393 
4- The title to copyhold lands relates 
back, from the time of the admittance, 
to the ſurrender as againtt all perſons 
but the lord; ſo that the ſurrenderee 
may recover in ejectment againſt the 
ſourrenderor on a demiſe laid between 
the times of ſurrender and admit- 
tance. Holaſaſt dem. Weollams v. 
Clapham. 600 
s. Wucther the ſarrenderee before ad- 
mittance can recover againſt the lord 
or a ſtranger ? ee! | 16. 
6. The ſurrenderor before admittance is 
conſidered as 2 truſtee for the ſurren- 
deree, and therefore is not permitted 


INDEX TO THE PRINCIPAL MATTERS. 


aintiff*s recovering that pre 
— he holds for 2 benefit, 2h 
7. A tenant toa mortgagor, who does 
not give him notice of an ejectment 
brought by the mortgagee to enforce 
an attornment, is not liable to the pe- 
| nalties of the 11 Geo. 2. c. 19. / 12, 
for ſecreting ejectments. Buckley v. 
Buckley. 647 
8. The truſtee of a term, not having no- 
tice of an agreement for a leaſe before 
the grant of the term, may maintain 
an ejectment againſt the tenant in poſ- 
ſeſſion under the agreement. Good!tl: 
dem. Eftwick v. Way. 735 
9. One tenant in common cannot ſet up 
an outſtanding unſatisfied term in bar 
to an ejectment for a moiety by ano- 
ther tenant in common. Doe dem. 
| Briftoxwe v. Pegge. 759, n. 
10. Where a truſt term is a mere mat- 
ter of form, and the deeds were muni- 
ments of another's eftate, it ſhall not 
be ſet up againſt the real owner. ib. 
11. A truſt ſhall never be ſet up in an 
ejectment againſt him for whom the 
truſt was intended. ib, 
12. A tenant in poſſeſſion under a leaſe, 
whoſe tenancy is not meant to be diſ- 
turbed by the leſſor of the plaintiff in 
ejectment, ſhall never ſet up his leaſe 
to bar the recovery. ib. 
13. A mortgagor cannot ſet up the title 
of a third perſon againſt his mort- 
gagee in an ejectment. ib, 
t4. Norcana tenant ſet up the title of a 
third perſon in an ejectment to bar his 
own leſſor. 16, 
15. A ſecond mortgagee, who takes an 
aflignment of a term to attend the in- 
heritance, and has all the title-deeds, 
may recover in ejectment againſt the 
firſt mortgagee, not having had no- 
tice of ſuch prior mortgage. Good. 
title dem. Norris v. Morgan. 755 
16. If a ſubſequent purchaſer or mort- 
gageee has notice of a former pur- 
chaſe or incumbrance, he ſhall not 
avail himſelf of an aſſignment of an 
old outſtanding term, prior to both, 
in order to get a preference. Wil- 
loughby v. Willoughby. = 
17. But if he had no notice of ſuc 
prior incumbrance or purchaſe, and 


x 


ho 


to ſet up a formal objeclion againſt the 


has the firſt and beſt right to call — 


$, 
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the legal eſtate, then if he gets an | 


aſſignment of it, a court of equity will 
not deprive him of his —— 

18. If a ſecond mortgagee lend kg 
money upon an eſtate, upon which 
there is an old outſtanding term, and 
has notice at the ſame time of a cer- 
tain incumbrance prior to his own,, 
the prior incumbrancer has the beſt 
right to call for the legal eſtate, and 
to ſatisfy himſelf of any other incum- 
branges upon the eſtate, although 
ſuch other incumbrances were not 
known to the ſecond mortgagee at the 
time he advanced his money. tb, 

See CosTs, 16, 17. NoTicCE 7o guit. 
CELLAR, or LEASE, 4+ 


ENEMY. 
Ser IxSURAN CE. TRADE. 


ERROR. 
Aſſignment of —Sce BANKRUPT. 


Ex RO, Bail in. 

1. Bail in error muſt be put in within 
ſour days after final judgment ſigned, 
without reference to the time of the 
allowance, or ſerving che copy of it. 
Jagues v. Nixen. 279 

2. As the bail in error cannot ſurrender 
the principal, they are not entitled to 
relief though the principal become a 
bankrupt pending the writ of error. 
Southcote v. Braithwaite. 624 


Ea RON, Writ of. 
1. Though a writ of error be ſued ouc 
- before judgment ſigned, it cannot 
have any effect till the judgment 1s 
actually ſigned. Jaques v. Nixon. 


279 

2. And if a copy of the allowance be 
ſerved before judgment figned, it only 
operates as an allowance from the 
time of ſigning judgment. ib. 
3. The ſervice of the allowance is only 
to bring the party into contempt if he 
proceeds; for the allowance is of it- 
ſelf a ſuperſedeas. ib. 


ESQUIRE. 
Ser Gave; 3. , 0 


. 
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ESTATE. 
See DEvISsE, 5, 6. 


ESTATE TAIL. 
See FORFEITURE, z. 


ESTOPPEL. 


1. Where a perſon held under a leaſe 
from a tenaat for life, in which the 
reverſioner, who was then under age, 
was named, but it was not executed 
by him till after the death of the te- 
nant for life. Quære ? How far the 
leſſee might have been eſtopped in 
an action of covenant brought by the 
reverſioner, if he had not himſelf 
ſhewn theſe facts by his declaration? 
1 v. Barber. 86 

A leſſor is not eſtopped by his deed 
from going into evidence to ſhew that 

a cellar, which is fituated under the 

demiſed premiſes particularly de- 

ſcribed, was not intended to de- 
miſled. Doe dem. Freeland v. Burt. 
701 


| ESTRAY. 

1, Treſpaſs lies, and not caſe, for work- 
ing an eſtray, although the original 
taking be admitted to be lawful. 
Oxley v. Watts. 13 

See TRESPASS, 5. 


EVIDENCE. 


1. A conviction on a penal ſtatute muſt 
ſtate that the witneſs was ſworn and 
examined in the defendant's pre- 
ſence: it is not ſufficient to read 
over the witneſs's depoſition in the 
defendant's preſence. The King v. 
F. S. Crowther. 125 

2. In a conviction on the 5 An. c. 14. 
for killing game, the evidence need 
not negative every ſpecific qualifica- 
tion under the 22 & 23 Car. 23 
* ] 125 

3. Acceptance of rent is only evidence 
of a holding from year to year where 
no other tenure appears, and may be 
rebutted by ſhewing notice to quit 
previous to ſuch acceptance. Sykes 
dem. Murgatreyd and Wilkes v. — 
cor. Blackflone J. York ſum. aff. 1774, 

3262 cued 


SF 


B96 


cited in Right dem. Flower v. Darby |. 


and Another. 191 
4. In cje&tment, Eyre, Baron, held a no- 
tice to quit at Lady-day, to be pre 
ſumptive evidence of a holding ' 
Lady. day to Lady. day, till the con- 
trary was ſuewu. Dee dem. Pudd:- 
cembe v. Hart. Dorcheſter ſum. af}. 
1784. ' 
. A cuſtumary of a manor, appearing 
to be of great antiquity, and delivered 
down with the court-rolls from ſtew- 
ard to ſteward, although not ſigned 
by any perſon, is — 
prove the courſe of deſcent within the 
manor. Dern dem. Geodrcin & Wragg 
et Ux. v. Spray. 400 
6. A demiſe of premiſes, in Neſminſten, 
late in the occupation of A. parti- 
cularly deſcribing them, part of which 
was a yard, does not pats a cellar 
fituate under that yard, which was 
then in the occupaticn of B. ano- 
ther tenant of the leſſor: and the 
leflor, in an ejeciment brought to re- 
Cover the cellar, is not eſtopped by 
his deed from going into evidence to 
mew that the cellar was not intended 
do de demiſed. 
Zurt. 01 
7. Whether parcel or not of the thing 
demiſed, is always matter of evi- 
dence. 6, 
Gee WITNESS. 
Removal, 2. 


| EXCEPTION. 
See STATUTE. 


s EXECUTION. 

1. An execution againſt the goods of a 
bankrupt, taken out after his certiß- 
cate is ſigned by his creditors, and 
he fore it is allowed by the chancellor, 

is valid. Callen v. Meyrick, 361 

2. The ſtatute 5 Geo. 2 c. 30. only 

relates to the diſcharge of the perſon 

of the bankrupt, who is in cultody on 

a judgment obtained before the al- 
lowance of the certificate, ib. 

3. Where two writs of fer? facias 
againſt the ſame defendant, are deli- 
vered to a ſheriff on difterent days, 


and no ſale is actually made of the 


LE ASZ, 7. 


. 


evidence to | 


Oxvesr | 
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de fendant's goods, the firſt execution - 
mult have the priority, even though 
the ſeizure was firſt made under the 
ſubſequent execution. Hutchinſon v. 
Jiobaſen. | 72y 
4. And if the perſon, claiming under 
the ſecond execution, pay the ſheriff 
the amount of the debt under the firſt 
execution for his ſecurity, the Court 
will not compel the ſheriff to refun 


the money on motion. ib. 
5+ But where the ſheriff had given a 
bill of ſale to the 1 


under the ſecond execution, that was 
held to bind the ſheriff. Rybet v. 
Peckham. 731, n. 

6. The ſtatute of frauds only. ſecures 
the poſſeſſion of innocent vendees un- 
der an execution: but as to the relt of 
the world, the goods are bound from 
the delivery of the writ to the ſheriff. 
Hutchinſon v. Jobnſon. 729 

See BANKRUPT, Cemmiſſen of, 1. Ix- 

SOLVENT ACT, PRACTICE, 11. 
PRISoN EA, 2. 


EXECUTO RS and ADMINI. 
STRATO RS. 


Doe dem. Freeland v. 1. Where a payee of a bill of exchange 


indorſes it to 4. and B. as executors, 
they may declare as ſuch in an action 
againſt the acceptor. King and Others 
Executors, Oc. v. Thom, The ſame v. 
M* Linnan, 487 
2. A plea of judgment recovered on a 
ſumple contract, pleaded by an admi- 
niſtrator to debt on bond, muſt aver 
that ſuch recovery was had before no- 
tice of the bond debt. Sawyer v. 
Mercer, 699 
3. Where the defendant bound himlelf, 
| «as adminiſtrator, to abide by an award 
do be made touching matters in diſ- 
pute between his inteſtate and aro- 
ther; and the arbitrators awarded 
that he as adminiſtrator ſhould pay, 
c. he cannot plead plene adminiſira - 
d to debt on the bond; for by ſub- 
mitting to the award, he bas admitted 
aſſets. Barry v. Rub. 691 
4+ An executor's right is derived from 
the will; the probate is only evi- 
dence of it: therefore he has a con- 

| ſtructive poſſeſſion from the * 
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death. Smith and Another aſſignees 

of Clerk v. Miller. 480 
Set Box D, 4. TRADE, 3, 4. 
EXEMPTION, 


1. The crown may exempt particular 
rſons from ſerving the office of 
conſtable, or any other office under 
the crown, provided there be a ſuffi- 
cient number of perſons left to ſerve 
the office. The King v. T. Clarke. 


686 
Se OrrIce. 
F. 
FACULTY. 
A Faculty is a good title to a pew. 
See EW. : 
2. A facultyto a man and his heirs is 
bad. Stocks v. Booth. 432 


3. If a faculty be annexed to a mel- 
ſuage, it may be transferred with the 
* to another perſon, 16. 431 

4- There may be a faculty for exchang- 
ing ſeats in a church. 16, 

5. There cannot be a gift of a pew to a 
man without a faculty, 16. and Rogers 
v. Brooks. ib. n. 

See PE w. 


FALSE IMPRISONMENT. 


1. This action lies againſt a ſuperior of- 
ficer, where the impriſonment at fri 
was legal, but was afterwards ag gra- 
vated with many circumſtances of 
cruelty, and was continued beyond 
neceſſary bounds. Wall v. Macua- 
Mara. 2 
It alſo lies where a captain of a man 
of war impriſoned the defendant three 
days for a ſuppoſed breach of duty, 
without hearing him, and then re- 
le aſed him without bringing him to a 
court-martial, Swinton V. Illex. 

537 


FARMER, 


See BanxnUPT, 5. 


FEME COVERT. 
Se Baron and FeME. 


FEME SOLE. 
Tu Baron and Fame. 


| 


| 
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FINES. 

1. Under a bond of indemnity given 
A. that B. who was appointed ge- 
neral agent of C. the receiver of 
his rents, and- the manager of his 
eſtates, ſhould pay over to C all rents 
which he ſhould receive, as alſo the in- 
creaſe and improvements thereof upon any 
new contracts or renewals of leaſes ; 4. 
is anſwerable for all fines received by 
B. on renewing the leaſes, which were 
not paid over by him. The Iriſb So- 


ciety v. Needham. 482 
FIRE. 
Sce CovenART, 4. 8. 
FOREIGNERS. 
See Cos Ts, 11, 12. 8 
FORFEITURE. 


1. A corporation, created by letters pa- 
tent with a power of making bye- 
laws, cannot make any laws to incur a 
forfeiture. Kirk v. Nowell.. 118 

2. Neither can a corporation created by 
ar of parliament, unleſs ſuch a power 
is expreſsly given. 10, 

3. A. tenant for years, remainder to B. 
for life, remainder to the firſt and 
other tons of B. in tail, remainder to 
B. in tail; 4. and B. join in a leaſe 
and releaſe to make a tenant to the 
przcipe, and ſuffer a recovery; the 
eſtate-tail limited to the ſons of B. is 
not deveſted by the recovery, nor is 
there any forfeiture of the reſpective 
eſtates of A. and B. Smith dem. Ricp- 
ards v. Cord. 738 


Fo Xx 
See TRESPASS, 2. 


G. 
GAME. 


1. A conferring the degree 


doctor of phyſic, granted by 
either of the univerſities in Scotland, 
does not give a qualification to kill 
ame under 22 & 23 C. 2. c. 25, 
Fanen v. Smart. 44 
2. Neither is a doctor of phyſie of the 
Engliſh univerſities quahũed as 2 
: . 53 


363 3. A 
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3. An eſquire, or other perſon of — 1 
degree, as ſuch, is not qualified to kill 
pou under 22 & 23 Car. 2. c. 25. 

ut the /in of an eſquire, or the ſon of 
other perſon of higher degree, is. 44, $3 

4. A conviction of the defendant, on the 

ſtatute 22 & 23 Car. 2. c. 25. as“ not 
being the eldeſt ſon of an eſquire, 
or of other perſon of higher de- 
gree,“ is good. King v. Utley. 24 
Geo. 3» cited in Tones v. Smart. 


45, 8,51 


GAOLER. 


1. A paoler is bound to receive a pri- 
ſoner tendered to him after the return- 
day of the writ on which he is arreſted. 
Brandling v. Kent. 60 

2. __ Whether a gaoler would be 
anſwerable for receiving a priſoner 
tendered to him, where the arreſt was 
illegal on the face of the warrant ; like 

the caſe of a pound keeper? 16. 62 


GOOD- WILL. 
Bee Lx ASE, 3. 


"GOVERNMENT. 
See AGENT, 1, 2. 


GOVERNOR, 
See AcenT, 1, 2. 


GRANT. 
Bee War. 


H. 


HEAD BO ROUGH. 


Vounger brother of the corpo- 
ration of the Trinity Houſe is 


A 


not exempt from ſerving the office of 


headborough by any of the charters 
granted to the corporation. The King 
v. T. Clarke. 


See ExEmPTION. 


HERBAGE & PANNAGE. 
See Poor RATE, 2, 3» 


HOLDING. 
See EviDENCE, 4. 


HORSES. 
See QUARTER SESSIONS, 
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HOSTAGE. 

1. A promiſe by a captain of a ſhip on 
behalf of his owners, when the ſhip 
was taken, to pay monthly wages to 
one of the ſailors, in order to induce 
him to become a hoſtage, is binding 
on the owners, although they aban- 
don the ſhip and cargo. Yates v. Hell, 


73 
HUE and CRY. 


I. Quære, Whether before the ſtatute of 
hue and cry, the party robbed could 
have had an action againſt the hun- 
dred to recover damages for not keep- 
ing watch and ward? Jacthn v. 
Calefworth. 72 

. Coſts are always given in actions on 
the ſtatute of hue and cry where da- 
mages are recovered. ib. 


HUND RED. 
Lee Cos rs, 2, 3, 4. Hu & Car. 


HUNTING. 
Sce TRESPASS, 2. 


J. | , 


INCLUSIVE. 
See ABATEMENT, 1, 2. 


JEOFAILS. 


1. Statute of jeofails will not aſſiſt on a 

writ of error from an inferior court, 
where one of two counts in a 2 
tion is not laid within the juriſdicti 


and the damages are general. Trevor 
v. Vall. 151 


IMPRES SING. 
See PLEADING, 6. 


INDEMNITY. 
See Box b, 4, 5, 6, 7. TRUSTEES. 


INDICTMENT. 


1. Upon a demurrer to an indictment 
found in an inferior court, objections 
may be taken as well to the juri/- 
dict ion of ſuch court as to the e 
matter of the indictment. 


The King 


416 


v. J. Fearnley, | 
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2. And where the caption of the indict- 
ment ſtated the court of quarter ſeſ- 
ſions, where ſuch indictment was 
found, to have been held on an impoſ- 
ſible day, it was fatal. 316 

See PERJURY. | 


INFANT. 


1. Aſſumpfit on an account ſtated does 
not lie againſt an infant. Trueman v. 
Hurt. 40 

2. Even though the particulars of the 
account were for neceſſaries. Bartlett 
v. Emery. H. 2 G. 2. B. R. cited in 
Trueman v. Hurſt. 42 

3. In replying to a plea of infancy the 
plaintiff muſt ſhew enough in the re- 
plication to maintain every part of the 
declaration: and if a replication, which 
is entire, be bad as to part, it is bad 
as to the whole. 40 

4. It ſeems that an infant may bind 
himſelf by a promiſſory note given for 
neceſſaries, and for inſtructing him in 
the buſineſs of a hair dreſſer. ib. 40 

5. If che plaintiff reply to a plea of in- 
fancy, that the defendant, after he 
had attained 21, confirmed his pro- 
miſe, and the defendant rejoin that 
he did not, the plaintiff need only 
prove a promiſe, and the defendant 
muſt ſhew that he was under age at 
the time. Borthwick v. Carruthers. 
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INFERIOR COURT. 


J. In an inferior court the declaration 
"muſt allege, that the money was had 
end received within the juriſdiftion, as 
well as that the defendant 8 to 
pay within it. Trewor v. Wall. 151 
2. Where one count of a declaration in 
an inferior court is not laid within the 
juriſdiction of that court, and the da- 
mages are given generally, the ob- 
jection is ſatal upon a writ of error, 
although there is another good _ 


io. 

3- The ſtatute of jeofails vil not afliſt 
on a writ of error from an inferior 
court, where one of two counts in a 
declaration is not laid within the juriſ- 
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4. Upon a demurrer to an indictment 
found in an inferior court, objections 
may be taken as well to the juriſdic- 
tion of ſuch court, as to the ſubjeR 
matter of the inditment. The King 
v. J. Fearuley. 315 

See INDICTMENT, I, 2. VENIAE de 
novo, 1. 


INFORMATION. 


1. Wherever magiſtrates act vprightly, 
though they miſtake the law, no in- 
formation will be granted again{t 
them. The King v. Sackfon, 653 

2. An information will be granted againſt 
a jultice of the peace as well for 

anting as for refuling an ale-licence 
improperly. The King v. Holland and 
Foſter. 692 
dee ConvicTiou. CORPORATION. 
GamMt, 4. Quo WAarRaxTo. 


INN-KEEPER. 


1. An inn-keeper, who ſells liquor out 
of the houſe to all cuſtomers apply- 
ing for it, is ſubjeQ to the 42 
laws, however inconſiderable the ex- 
tent of ſuch dealing, and the proßts 
ariſing from it, may be. Patmar v. 


Vaughan. $72 


INNS of COURT. 
See New Inn. 


INSIMUL COMPUTASSET, 
See INFANT, 1, 2. | 


INNUENDO. 
See PERJURY, 4, 5+ 


INSOLVENT ACT. 

1. A general jndgment, ſigned by virtue 
of a warrant of attorney given before 
the paſſing of an inſolvent act, of 
which the defendant is entitled to take 
advantage by pleading in diſcharge of 
his perſon, 2 will not warrant a 
Jpecial execution under the act. But 
the Court will give the plaintiff leave 
to plead the inſolvent act for the de- 
fendant, and fign a ſpecial judgment 
under it; for the warrant of attorney 
will preclude the d fendant from ſay- 
ing there is no debt. Baxt.n and An- 


dition, and the damages are genera! . | 


er v. Mardin. 29 
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INSPECTION. 
See Books. 


INSURANCE. INSURED. 
INSURER. 


1. Where an inſurance was ordered by 
the principal to be made as ſoon as a 
letter was received from his agent; 
and that agent when he wrote the let- 
ter knew nothing of the loſs of- the 
veſſel, but had an opportunity by the 
courſe of the poſt of contradicting the 
contents of it, and tranſmitting 1ate!- 
ligence of the loſs before the inſu- | 
rance was effected, and negleQed to 
do ſo ; the policy is void on the ground 
of miſrepreſentation, though the aſ- 
ſered himſelf knew nothing of the 
loſs. Fitzherbert v. Mather. 12 

Any perſcn acting by the orders of 
the inſured, or his agent, and who 
is anywiſe inſtrumental in procurin 
. the inſurance, is bound to diſcloſe al 
he knows to the underwriter before 

the policy is effedded: and where any 
miſr-preſentation ariſes from his 
fraud or negligence, even without the 
privity of his employer, the policy is 
void. | 1b. 
3. Iuſorance on the ſhip Friendſhip * at 
and ſrom St. Xitts to Londen, warranted 
to {ail with convoy on or before iſt of 
Argu/t.”” The ſhip after taking in 
Part of her cargo at St. Kitts was 
driven out of her port, and obliged 
to go into St. Fiy/tatia, When the. 
was there ſhe made ſeveral efforts to 
get back to St. Kits to finiſh her 
Joading ; but. not ſucceeding was ſold 
by the plaintiff to Mr. Ros of St. 
Tuſſatia, and completed her loading 
there; and afterwards failed on the 
1ſt of Aug from thence with con- 
voy tor Loudon, but was loſt in the 
courſe of the voyage. It appeared 


that St. Eyfatia is in the direct road | 
to Lon/on from St. Kitts, and that the | 
convoy from St. Kitts always looxed | 
into St. Eu/tatia to take up any ſhips | 
that might be there. That if the 
ſhip had ſailed immediately from St. 
Kitts ſhe muſt have gone by St. 
* Euflatia ; but would not have ſtopped 
there. And it was alſo proved to be 
tae cuſtom, that where a captain had 


| 
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not taken in his full cargo at St. Kits, 
he ſhould take in the reſt at St. 
Euftatia. The Court, under theſe 
circumſtances, held the going to St. 
Euſlatia, and the finiſhing the loadin 
there, not to be a deviation, fo as to 
diſcharge the policy. Delaney v. Stoa. 
dart, 22 
4. If a ſhip be driven out of ber load; 
iug port, and obliged to go into an- 
other port, and after fruitleſs attemp!s 
to get back again, ſhe does the be 
ſhe can to getfrom thence to the place 
of her deſtination ; that will not be 
conſidered as a deviation, ib. 
5. Neither does it vacate the policy, if 
ſuch ſip complete her loading at the 
port into which the is ſo driven. In 
the principal caſe, however, there was 
a cuſtom to warrant this. ib, 
6. A policy may be transferred, and an 
action maintained in the name of th 
aſſignor. ib. 2 
7. It is not yet determined that policies 
on neutral property, though bonnd to 
an enemy 's port, are void. Gif v. 
Maſon. | 84 
3. Where a policy does not appear on 
the face of it to be illegal, the Court 
will not grant a new trial, in order to 
let the defendant into proof that it was 
ſo; but he fhould have ſhewn it ou the 
trial. ib. 
9. Where an embargo bad been laid on 
proviſions in Ireland, an inſurance on 
ſuch proviſions frem thence, laden on 
board a veſſel bound to an enemy's 
port, was held void. Da/mady v. 
Metteux. r. 
10. Scamen's wages and proviſions are 
not covered by an wſurance on the 
body of the ſhip. Reberifen v. Exrer, 
| 127. 132, n. a. 
11., The aſſured cannot recover upon 
the policy, unleſs the loſs be a dire 
and immediate conſequence of the 
peril joſured ; ſo that ſlaves who die 
y any other means than by wounds 
or bruiſes rcceived in the very act of 
queliing a mutiny, are not within that 
proviſion of an African policy, which 
inſures againſt loſs by mutiny. Jones 
v. Schmoll. 130, n. a. 
12. Owners of ſhips are not entitled to 
abandon, unlets at ſome period of the 
voyage 
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voyage there has been a total loſs : 
and where the jury have found only 
an average loſs, occaſioned by the pe- 
rils of the ſea, the court are precluded 
from ſaying there has been a toral 
loſs, Cazalet and Others v. St. Barde. 
187 

13. If the ſhip arrive ſafe, the circum- 
ſtance of her not being worth repair- 
ing will not make it a total loſs. 10. 
14. The nature of a policy is an inſu- 
rance on rhe ſbip for the voyage. If 
either the hip, or the woyage, be loſt, 
it is a total loſs. ib. 191 
15. A ſhip being inſured for a voyage, 
the underwriter is not liable for any 
loſs ariſing from ſeizure, after te has 
been 24 * in port; though ſuch 
ſeizure was in conſequence of an act of 
barratry, committed by the maſter, 
by ſmuggling during the woyage. 
Lockyer and Others v. Offey. 252 
16. The underwriter is in no inſtance 
liable for any loſs which happens after 
the veſſel has been moored 24 hours 
in ſafety ; although ſuch Joſs ſhould 
ariſe from ſome previous damage ſuſ- 
tained during the voyage. ib. 251 
17. Where a ſhip was inſured for fix 
months; and three days before the 
expiration of the time ſhe received 
her death's wound, but was kept 
afloat by pumping till three days af- 
ter the time, the underwriter was held | 
diſcharged. Meretony v. Dunlop, E. 
23 Gee, 3. cited per Cur. ib. 261 
18. Inſurance on a life for a year, if the 
perſon die after the expiration of it, 
though in conſequence of a mortal 
wound received before, the inſurer is 
diſcharged. | ib. 260 
19. Money having been expended in 
| reclaiming a cargo on board a ſhip 
captured, was inſured by the owners 
upon the event of the /:p's arrival at 
Marſeilles : The ſhip being captured, 
and reſtored upon appeal, relinquiſhed 
her voyage and was afterwards loſt ; 
ding the appeal, the goods were 
ordered to be fold, and the expences 
of the appeal were afterwards de- 

* frayed therewith; an averment of a 
Joſs by capture was held bad, becauſe 
zhe ip might, notwithſtauding wy 


capture, have afterwards arrived at 
Marfeilles, Kulen Kemp v. Vigae, 


20. Such a policy being a * 
policy, the aſſured could not at an 
time abandon. ib, 

21. If an agent effect a policy without 
inſerting his name as agent, ſuch po- 
licy was void by the 25 Geo. 3. c. 44. 
Pray v. Edie. 313 

22. Whether an agent, effefting a po- 
licy for his principal reſiding abroad, 
mult not relide in England! Qrere. 


23. Barratry can only be committed by 
the maſter or mariners again the 
owner of the ſhip, and without his 
conſent, Nutt v. Bourdieu. 323 

24. The owner of the ſhip cannot com- 
mit barratry : he may make himſelf 
liable to the owner of the goods by 
his fraudulent conduct, but not as for 
barratry, ib, 

25. Difference between a repreſentation 
and a warranty: the former may be 
Subtantially, the latter muſt be fridtly, 
complied with. De Hahn v. Hariley. 

26. A warranty in a policy of Wn. 
15 a condition; and unleſs it be per- 
formed there is no contract. ib, 

27. Whatever 1s written in the margin 
of a policy of inſurance is a war- 


ranty, 1 . 


28. According to 25 Geo. 3, c. 44. the 
name of the party intere/ted mult have 
been inſerted in a policy of inſurance, 
otherwiſe he could not recover upon 
it. Cox v. Parry. 5 464 

29. When the aſſured receive intelli- 
gence of ſuch a loſs as entitles them to 
abandon, they muſt make their clec- 
tion in the firſt inſtance; and if they 
abandon, they muſt give the under- 


writers notice in 2 reaſonable time, 


otherwiſe they waive their right to 
abandon, and can only recover as for 
an average loſs. Mitchel! v. Edie. 

608 


30. The owners of goods inſured, by 


the act of ſhifting the goods from one 
| ſhip to another, do not preclude them 
ſelves from recovering an av 


loſs ariſing from the capture of that 
other 
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- other ſhip, if they acted for the benefit 
of all concerned. Plantamour v. Sta- 
_ 611, n. 2. 
Ser An AN DPoN MENT. BARRATRT. 
BIIISs of Lading. Couuiss io del 


credere. 


JOINT OBLIGATION. 


1. Where two united pariſhes elected a 
ſexton jointly, who was paid a certain 
ſum by each, the obligation is not 
joint, for the ſexton cannot bring his 
action againſt one of the pariſhes for 
the whole ſum. Stole, and Another 
v. Lexis and Another. — a8 


JUDGES. 


AryporinxTED, 371, 551. 


JUDGMENT. | 


1. Where two judgments are ſigned on 
the ſame day, the priority of one can- 
not be averred. Lord Porcbeſter v. 
Petrie. 118 

2. A ſuperſedeas obtained after judg- 
ment cannot be pleaded in bar to an 
aQtion on ſuch judgment. Topping v. 
Ryan. 273 

3. Where the ſame plea may be plead- 
ed, and the ſame judgment given on 
two counts, they may be joined in the 
ſame declaration. Brown v. Dixon. 

2 

4. Where a priſoner in execution is al. 
charged by the conſent of his creditor, 
upon giving a freſh ſecurity to ſatisfy 
the judgment; and that ſecurity is 
afterwards ſet aſide on account of a 
mere informality, the judgment is 
ſatisfied, and cannot be ſet off againſt 
a demand of the priſoner. Jaques v. 
With, . $57 

g. If an action be brought on a judg- 

ment recovered in this court, and af- 
ter judgment the defendant brings a 
writ of error, and obtains a rule to ſtay 
proceedings in the mean time, and the 
plaintiff dies before judgment affirm- 
ed, the Court will not permit judgment 
to be entered nunc pro tunc. Batet v. 

® Lockwood. 637 

6. But if the action be brought in B. R. 
on a judgment recovered in the Com- 
mon Pleas, the Court will not ſtay pro- 
ceedings pending a writ of error, 


* 


without the defendant's giving judg. 
ment in the ſecond — Mars + 

7. In a plea of a judgment recovered on 
a ſimple contract, pleaded by an ad- 
miniſtrator to debt on bond, he muſt 
aver that ſuch recovery was had be. 
fore notice of the bond debt. Sawyer 
v. Mercer. 690 

See PRACTICE, 15, 16, 18, 28. 


JupGMENT of Non Pros. 

1. The defendant is bound to ſearch in 
the office, whether the plaintiff has 
brought in the iſſue-roll, immediately 
before he ſigns judgment of non pros; 
even though he may have ſearched 
on another day, on the expiration of 
the rule to bring in the roll. Minn: 
v. Baxter. 16 

2. The general rule reſpecting ſigning 
judgment for non-appearance is that, 
where by the writ each party has a 
day in court, and the defendant may 
be damnified, by not appearing, he 
may appear and demand the plaintiff; 
and if the plaintiff does not appear, 
the defendant is entitled to ſign judg- 
ment, and to have his coſts, and this 
even though the writ be not returned, 
as upon a capias, exigent, or diſtringas. 
Davis v. James. 373 


JURISDICTION. 


See IxFERIOR Couxr. InSOLVENT 
ACT. 


JURY and JUROR. 

1. Affidavit of @ juror that the jury ha- 
ving been divided, toſſed up, and that 
the plaintiff had won, rejected; for 
ſuch conduct is a very high miſde- 
meanor in the juror himſelf. And 
the information malt come from ſome 
other ſource; ſuch as from ſome per- 
ſon who had ſeen the tranſaction 
through a window, or the like. Vai 
v. Delaval, 11 


JUSTICES. | 
1. Wherever juſtices of the peace act up- 
rightly, though they miſtake the law, 
no information will be granted againft 
them. The King v. Jackſon. 653 
2. Whether juſtices of the peace have 
not the power of committing a 2 
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per for refuſing to anſwer queſtions 
relative to his ſettlement ? 653 
3- An information will be granted 
againſt a juſtice of the peace as well 
for granting as for refuſing an ale- 


licence improperly. The King v. 
olland. 692 
JUSTIFICATION, 


t. A juſtification to an action for a libel, 
for charging the plaintiff with being a 
ſwindler, muſt ſtate the particular in- 
ſtances of fraud, by which the defend- 
ant means to ſupport it. J Anſon v. 
Stuart. 748 

2. A general juſtification in the words 
of ſuch charge is not ſufficient. 76. 

See SLANDER, 2. TRESPASS, 2. 


2 
* 


L. 
LANDLORD and TENANT. 


I, Leſſee, who covenants to pay 
rent and to repair, with an excep- 
tion of caſualties by fire, is liable upon 
the covenant for rent, though the pre- 
miſes are burned down, and not re- 
built by the leſſor after notice. Bel- 
four v. Weſton. 3'9 
2. A tenant to a mortgagor, who does 
not give him notice of an ejectment 
brought by the mortgagee to enforce 
an attornment, is not liable to the pe- 
nalties of the 11 Geo, 2. c. 19. / 12. 
for ſecreting ejectments. Buckley v. 
Buckley, 647 
See Covęxx ANT, 3, 4, 6, 8. LEasE. 
Nor ick To ir. PLEabincs, 
13. 


LAND-TAX ACT. 


1. The appointment of clerks to the 
commiſſioners under the land- tax act, 
25 Geo. 3. c. 4. is at leaſt for a year. 
The King v. The Commiſſioners of the 

land-tax for St. Martin's, Weſtmin- 


fer. 149 
See MANDAMUS, 1. 
LAPSE. 
See CpicursTER CHURCH, I, 2,7. 
LATITAT. 


See PRACTICE, 2, 4, 5. 


LEASE. 

1. A leaſe executed by the tenant for 
life (in which the reverſioner, who 
was then under age, is named, but 
not executed by him) is void on the 
death of the tenant for life ; and an 
execution by the reverſioner only af- 
terwards 1s no confirmation of it, ſo as 

to bind the leſſee in an action of cove- 
nant. Ludford v. Parber. 86 

. A. and B covenaat in a leaſe for 61 
years, “ that at any time within one 
year after the expiration of 26 years 
of the ſaid term of 61 years, upon the 
requeſt of the leſſee, and his paying 
61. to the leſſors, they would execute 
another leaſe of the premiſes unto 
the leſſee, for and during the further 
term of 20' years, to commence from and 
= the expiration of the ſaid term of 
1 years, c. And fo in like manner, 
at the end and expiration of every 
20 years, during the ſaid term of 61 
years, for the like conſideration, and 
upon the like requeſt, would execute 
another leaſe for the further term of 20 
years, to commence at and from the ex- 
piration of the term then laft before 
granted, Cc.“ Under this covenant, 
the leſſee cannot claim a farther term 
of twenty years at the end of the leaſe, 
if he has omitted to claim a further 
term at the end of the firſt and ſecond 
twenty-years in the leaſe, Rubery v. 
Jerwoiſe and Another. 229 
Where a leaſe came into the hands of 
the original leſſor, by an agreement 
between him and the aſſignee of the 
original leſſee, “ that the leſſor ſhould 
have the premiſes as mentioned in the 
leaſe, and ſhould pay a particular ſum 
over and above the rent annually to- 
wards the good-will already paid by 
ſach aflignee ;*” ſuch agreement ope- 
rates as aſurrender of the whole term, 
And the ſum in the agreement is con- 
ſidered as a ſum to be paid annually in 
groſs, not as rent; and the aſſignee 
cannot diſtrain either for that or for 
the original rent: but he has a re- 
medy by aſſumpſit ſor the ſum re- 
ſerved for the good-will. Smith v. 
Mapleback, ; 441 

4. A demiſe of premiſes in Wefminfter, 
late in the occupation of 4. particu- 

larly 


2 


| 
| 
| 
' 
| 


| 
| 
| 
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larly deſcribing them, part of which 
was a yard, does not pals a cellar 
fituate under that yard which was 
then in the occupation of B. another 
tenant of the lefior. And the leffor 
in an ejectment brought to recover 
the cellar is not eſtopped by his deed 
from going into evidence to ſhew 
that the cellar was not intended to 
be demiſed. Doe dem. Freeland v. 
Burt. 701 
5. Under a power to a tenant for life to 
leaſe tcr years, reſerving the uſual co- 
venants, &c. a leaſe made by him, 
containing a proviſo that in caſe the 
premiſes were blown down or burned, 
the leffor ſhould rebuild, otherwiſe the 
rent ſhould ceaſe, is void ; the jury 
finding that ſuch covenant is unuſual. 
Doe dem. Ellis v. Sandbam. 705 
6. A paper, containing words of preſent 
contract, with an agreement that the 
leſſee ſhould take poſſeſſion immedi- 
ately, and that a leaſe ſhould be exe- 
cuted in future, operates only as an 
reement for a leaſe, and not as a 


leafe itſelf; and therefore it need not | 4 


be ſiamped, if executed before the 
23 Geo. * c. 58. Gocdtitle dem. Ef- 
vwict v. Way. 735 

7. A leaſe in writing, though not under 
ſeal, cannot be given in evidence, un- 
leſs it be ſtamped 16. 

See Bon os. CovenarT, 4. 6. 8. 
Lax Droxb and TrxAN T. No- 
TICE, EVIDENCE, 4. 


LECTURER. 

1. The court will not grant a manda- 
mus to a biſhop to licenſe a lecturer 
without the conſent of the rector, 
where the lecturer is ſupported by vo- 
luntary contributions, uleſs an imme- 
morial cuſtom to elect without ſuch 
conſent is ſhewn. The King v. The 


Bifpop of Londen. 331 
LENGTH of Tine. 
Sr PRESUMPTION. 


LETTERS PATENT. 


1. Where the defendant pleaded letters 
patent to a quo warrants information, 
and made à profert of them, the 


Court refuſed ger in another term 


INDEX TO THE PRINCIPAEL MATTERS: 


from that in which the profert was 
made. The King v. Amery. 149 
2. A patent is void if the ipecification 
be ambiguous, or give directions 
which tend to miſlead the public, 
Turner v. Winter. Coz 
3. So if the patentee ſay that by wwe 
proceſs he can produce three things, 
and he fail in any one. 1b. 
4. So if the ſpecification direct the ſame 
| thing to be produced ſeveral ways, or 
by ſeveral different ingredients, and 
any one of them fail, i. 


1 


L IBE L. 


1. The venue in an action for a libel 
cannot be charged. Pinkney v. Col- 
lins, 571; and Clifeld v. Cliſold. 647 

2. Jo print of any perſon that he is a 
ſwindler, is a libel, and actionable. 
J Anſon v. Stuart. 748 

3. A juſtification of ſuch a charge muſl 

ſtate the particular inſtances of fraud, 
by which the defendant means to ſup- 
port it. ib. 

A juſtification generally in the words 

of the libel where the libel is general 

is not ſufficient. ib, 

See SLANDER, 


LICENCE of the Bisses. 


1. The Court will not grant a manda- 
mus to a biſhop to licenſe a curate of 
an augmented curacy, where there is 
a crois nomination, becauſe the party 
has another ſpecific legal remedy by 4 
guare impedit. The King v. the Bi- 
ſhop of Cheftcr. 396 

2. The biſhop's licence is neceſſary to 
the nominee of a perpetual curacy, to 
enable him to maintain an action for 
money had and received againſt any 

rſon who receives the prokits, 
Perell v. Milbank. M. 12 Geo. 3. 
B. R. 99, n. 

3. But it is not neceſſary for that pur- 
poſe to the nominee of a donative. 
The King v. the Biſhop of Cheſter. 403 

4. But where a donative has been twice 
augmented, it ſhould ſeem that the 
nominee cannot maintain ſuch action 
without being liceuſed. 15. 404 


See COSTS, 14. 
LIEN, 
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LIEN. 
See ConTRACT,'3. 


LIMITATION. | 
See Deviss. | 


LOTTERY ACT, 


See AvFIDAVIT, 3. CONVICTION, | 
7» 8, 9, 10. 12. 


M. 


MALICIOUS Praſecution. 
Se Cour MAKTIALI. AcTion c 


the Caſe, 


MANDAMUS. | 


1. The Court granted a mandamus, di- | 
rected to the commiſſioners of rhe | 
land tax in 4. to elect aclerk to them | 
in the department for the rates and 
duties on windows, houſes, and lights, 
The King v. the Commiſſioners of the 
land-tax for St. Martin's, ad co-ge” 

er. 14 

2. They will not grant a mandamus to a 
biſhop to licenſe a lecturer, without 
the conſent of the rector, where ſuch 
lecturer is ſupported by voluntary con- 

tributions, unleſs an immemorial cuſ- 

tom to ele without ſuch conſent is 
ſhewn, The King v. the Biſhop of Lon- 
don. 33! 
Where a pariſh conſiſts of ſeveral 
townſhips, ſome of which maintain 
their own poor, and have overſeers 
{ſeparately appointed, the Court will 
grant a mandamus for the ſeparate ap- 
pointment of overſeers for the re- 
maining townſhips, The King v. Sir 
Watts Horton and Another. 374 

See OVERSEERS. 

4. A mandamus to a biſhop to licenſe a 
curate of an augmented curacy, where 
there was a croſs nomination, refuſed, 
becauſe the party had another ſpecific 
legal remedy by quare impedit. The 
King v. the Biſhop of Cheſter. 396 

3. Wherever a party has a ſpecific legal 
remedy, the Court will refuſe to grant 
a mandamus. ib. 

6. Every rule to ſhew cauſe why a man- 
damus ſhould not iſſue to compel a 
bithop to licenſe, Cc. obtained with- 


a, 


Ww3 
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out foundation, will be diſmiſſed with 
coſts. 39 
Mandamus to the mayor, Cc. of 
Lenden to admit a perſon to the office 
of auditor of the Chamberlain's and 
Bridgemaſters“ accounts, who had 
ſerved it three years ſucceſſively, and 
been elected again the fourth year b 
the livery, refuſed ; becauſe the cuf- 
tom of the city appeared to be, that 
nu» per/on ſhould be elected to, or ſerve, the 
Jaid office fer more than two years ſuc- 
ce//ively. The King v. the Mayor and 
Aldermen of London. 423 
Sce CHICHESTER CHURCH, 3. OVER» 
SEERS, 


7. 


MANOR. 
See CUSTOM, 1. 


MARRIAGE. 


1. Baſtards are within the meaning of 
the marriage act, 26 Geo. 2. c. 33. 
which requires the conſent of the fa- 
ther, guardian, or mother, to the 
marriage of perſons under age, who 
are not married by banns. The King 
v. Hednett. 96 


MARRIAGE Settlement. 
See TRUSTEES. 


MARSHAL. 


See PRACTICE, 17. 


MASTER and Mariners. 


See BILL of Lading. ConTRACT, 1, 
2, 3, HosTaGs.' INSURANCE, I5» 
SHIP, 


MASTER and Ser vam. 


SeeSETTLEMENT by Hiring and Service, 
SLANDER, 


MIDDLESEX, Bill . 
See PracTict, 2. 


MODUS, 


1. If a modus be not proved as laid by 
the plaintiff in a ſuit in prohibition, 
there muſt be a verdict for the de- 
fendant, who is entitled to coſts. But 
if any modus be found, though differ- 
ent from that laid, that is a ground 

3 
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for the Court to refuſe a conſultation. 
Brock v. Richardſon, 427 
2. Waere a modus is pleaded in an ec- 
cleitaſtical court, a prohibition may 
de granted any time before final ſen- 
ence. Darby v. Cojens, 552 


MONEY Lad and received, 
Ses ASSUMPSIT. | 


MONEY paid into Court. 


x. Payment of money into court is only 
an acknowledgment by the defend- 
ant that the plaintiff is entitled to re- 
cover the ſum ſo paid: but it does 
not preclude him from taking any 
objection to the action beyond that 
ſum; though unleſs ſuch ſum were 
paid, ſuch objection would be a bar to 
the plaintiff 's action. Cox and Ano- 
ther Executors of Shulrz v. Parry. 

46 

2. If the defendant pay money — 
court, the plaintiff is entitled to coſts 
till that time, notwichſtanding he af- 
terwards proceeds in the action. 
Hartley v. Batejen, 629. Griffiths v. 
Villiams. 710. S. V. | 

3- Paying money into court, where the 
demand is for unliquidated — 2 
by a judge's order after plea pleaded, 
is irregular; but if the plaintiff take 
the money out, he thereby waives the 
irregularity, and cannot afterwards 
have a verdict, unleſs he recover more 
than the ſum paid in. Griffiths v. 
Williams. 710 


MORTGAGE, MORTGAGOR, &c. 
1. A tenant to a mortgagor, who does 
not give him notice of an ejectment 
brought by the mortgagee to enforce 
an attorument, is not liable to the pe- 
nalties of the 11 Ceo. 2. c. 19. / 12. 
for ſecreting ejectments. Buckley v. 
Buckley. : 647 
2. A mortgagor cannot ſet up the title 
of a third perſon againſt his mortga- 
gee in an ejectment. Doe dem. Bri/- 
towe v. Pegge. r. 
3. A ſecond mortgagee, who takes an 
aſſignment to attend the inheritance, 
and has all the title deeds, may re- 
cover in ejectment againſt the firſt 
mortgagee, if he has no notice of 


INDEX TO THE PRINCIPAL, MATTERS. 


ſueh prior mortgage. Goodtitle dem. 
Norris v. Morgan. 755 
4- If a ſubſequent purchaſer or mortga- 
gee has notice of a former purchaſe 
or incumbrance, he ſhall not avail 
himſelf of an aſſignment of an old 
outſtanding term, prior to both, in 
order to get a preference. Willoughby 
v. Willoughby, in Chanc. 703 
5+ But if he had no notice of ſuch prior 
incumbrance or purchaſe, and has the 
firſt and beſt right to call for the legal 
eltate, then if he gets an aſſignment 
of it, a court of equity will not de- 
prive him of his advantage. ib, 
6. If a ſecond mortgagee lend his mo- 
ney upon an eſtate, upon which there 
is an old outſtanding term, and has no- 
tice at the ſame time of a certain in- 
cumbrance prior to his own, the prior 
incumbrancer, having the belt right 
to call for the legal eſtate, may fatisſy 
himſelf of any other incumbrances 
upon the eſtate, although they were 
not known to the ſecond mortga- 
gee at the time he advanced his 
money. 1b. 
For the relative ſituations and powers of 
mortgagor and mortgagee Sec Birch 
v. Wright. 383 


See EIEKCT MEX Tr. 


N. 


NEW ASSIGNMENT. 


1. PHE ſecond count in treſpaſs 
(being a general one) does not al- 
ways avoid the neceflity of a new aſ- 
ſignment: it is added in order to 
avoid the locality. But there cannot 
be a new aſſignment, except where 
there is a ſpecial plea: and if the 
caſe be ſuch that, on a ſpecial plea, 
the plaintiff may be driven to a new 
aſſignment, he may give the matter in 
evidence under the ſecond count on 
not guilty. Smith and Another aſ- 
ſignees of Clarke v. Milles. 479 


-NEW INN. 

t. A ſurrender of chambers in New 
Inn to the treaſurer and antients of 
the ſociety, made with their affent, to 
the intent that they might grant _ 


INDEX TO THE PRINCIPAL MATTERS. 
to a purchaſer, paſſes the eſtate to ſuch | | 


purchaſer before admiſſion; and there- 
fore in caſe of the death of the ſurren- 
deree before admiſſion, he having only 
a life eſtate, the ſociety may maintain 
ejectment for them. Doe dem. Warry 
and Others v. Miller and Another, 
executors. 393 


NEW TRIAL. 
See Cos 18s, 1. 


NON PROS, Judgment of. 
See JUDGMENT. 


NOT GUILTY. 

1. Q. Whether it may not be pleaded 
to an action of debt on a penal ſtatute ? 
Coppin qui tam v. Carter. 462 
2. Upon a devaſtavit againſt executors, 
not guilty may be pleaded as well as 
nil debet. ö 


NOTE, PROMIS SORM. 


See BiLLs of Exchange, EVIDbEN CE, 7. 
WITNESS, 7, 8. 


NOTICE. 


1. Notice of an appeal againſt a poor- 
rate muſt be given to the churchwar- 
dens or overſeers of the pariſh mak- 
wg the rate, by the 17 Geo. 2. c. 38. 


King v. the Churchwardens, c. 


of Madaern. 627 
2. But it is not neceſſary for the appel- 
lart to give notice to the perſon whoſe 
name is omitted in the rate. ib. 
der BILL of Exchange, 2, 3» 4» 5, 6. 
11, 12. 16, 17. ä 29. 
PLEADING, 22. 


NOTICE TO QUIT. 


1. If alandlord give notice to his tenant 
to quit at the expiration of the leaſe, 
and the tenant hold over, the landlord 
is entitled to double rent: and a ſe- 
cond notice delivered to the tenant after 
the expiration of ſuch notice, to gui? 
on a ſubſequent day, or to pay double 
rent, is no waiver of ſuch firſt notice, 
or of the double rent which has ac- 
crued under it. Meſſenger v. Arm- 


reng. 53 
2. Wikre the term of a leaſe is to end 
on a preciſe day, there is no occaſion 


16. 


917 


for a notice to quit; becauſe the 
leaſe is of courſe at an end, unleſs the 
parties come to a freſh agreement. 
ib. 54. Right dem, Flower v. Darby 
and Another, 162 
3. In the caſe of a tenancy from year to 
year, there muſt be ha/F a year's no- 
tice to quit, ending at the expiration 
of the year. Right dem. Flower . 
Darby and Another, 159 
4+ Six months notice is not ſufficient. 
ib. 163 
5- There is no diſtinction between houſes 
and lands, as to the time of giving no- 
tice to quit. ib. 1062. 
6. Where one in remainder, after ke 
expiration of an eſtate for life, gave 
norice to the tenant to quit on a cer- 
tain day,. and. afterwards accepted 
half a year's rent; ſuch acceptance, 
being only evidence of a holding from 
year to year, is rebutted by the pre- 
wieus notice to quit; and therefore 
the notice remains good, Sykes dem. 
Murgatrozd and Wilkes v. —— cor. 
Blackflone J. York fam. aff. 1774. 
cited in Right v. Darby. 16. 16T 
7. In an ejectment brought by Mr. Dun- 
combe, he could not prove the time 
when the term commenced, and the 
renant proving it to be different from 
the time to quit mentioned in the no- 
tice, the plaintiff was nonſuited. Cor. 
Lord Mansfield at G. H. 16. 161 
8. In ejectment, Eyre, Baron, held a no- 
tice to quit at Lady-· day to be primd 
facie evidence of a holding from Lazy- 
day to Lady- day, till the contrary was 
ſhewn. Doe dem. Puddicombe v. 
Harris, Sum afſ. 1784, at —_ 
15. 161 
9. Tenant from year to year before a 
mortgage, or grant of the reverſion, 
is entitled to ſix months notice to quit 
before the end of the year from the 
mortgagee or grantee, Birch v. 
Wright. ' 380 & 382 


NUNC PRO TUNC, 
Sce JUDGMBNT, 5. 


OBLIGATION, 
See Joint OBLIGATION, 1. 


OFFICE. 


3:3 
O. 


OFFICE. 


. PHE crown may exempt perſons 
from ſerving 'the othce of con- 
ſable, or any other office under the 
crown, provided there be a ſufficient 
number of perſons left to ſerve the 
office. The King v. T. Clarke. 686 
2. A younger brother of the Trinity 
Houſe is not exempt from ſerving the 
office of headborough or OS. 
8 * 

See Man DbAuuds. 


OFFICER, COMMANDER, | 
X Co 
See AcTiON on the Coſe, AcenrT, 1. 
Couar MarTiat. FAlsk lu- 
PRISONMENT, 


ORDER OF JUSTICES, 
See OnDir of Removal, SETTLE- 
MZNT. 


ORDER OF REMOVAL. 
t. Anorder of juſtices, removing nurſe 
children to their derivative ſettlement, 
without taking notice of the death or 
ſettlement of the parents, is good 
The King v, the Inhabitants of Buckle- 
bury. 164 
2. The evidence. of the father in ſuch 
caſe may be diſpenſed with, where 
his attendance cannot be procured. ib. 
3- An order of removal, un-appealed 
from, is only concluſive on thoſe who 
are mentioned in it. So that if only 
the fat. er and mother be removed 
thereby, the queſtion relative to the 
ſettlement of their children is ſtill 
open. Rex v. Southoturam. 353 


OVERSEERS. 82 
3. A ſpecific ſum of money received by 
- an overſeer of the poor is not ſuch a 
debt as can be proved under a com- 


miſſion of bankrupt againſt him, be- 


fore bis accounts are delivered in. 
The King v. Egginton. 369 
2. Where a pariſh conſiſts of ſeveral 


townſhips, ſome of which maintain 
their own poor, and have overſeers ſe- 
parately appointed, the Court will 


| 
| 


| 
| 


| 
| 


| 


grant a mandamus for the ſeparate ap- | 
3: | | 
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- pointment of overſeers for the re- 
. maining townſhips. The King v. Sir 
IF. Horton and Another. 374 
Where ſuch a pariſh has immemo- 
rially had more than four overſeers, 
that is a proof that they cannot have 
the benefit of the 43 Eliz.; and en- 
titles each townſhip to have ſeparate 
overſeers. ib. 
4. Wherever there is a conſtable, there, 
Sc. there is townſhip. ib. 
To entitle any diſtrict of a pariſh © 
have ſeparate overſeers, it mult be 
ſhewn to be a townſhip; and that the 
pariſh cannot have the benefit of the 
43 Eliz. that is, cannot maintain their 
own poor as a pariſh, ib, 376, 7. 


OWNERS OF SHIPS. 
See Sn Ir. Ransom BILL, 


OYER. 
1. The defendant having pleaded let- 


ters patent to a quo warrants informa- 
tion, and made a profert of them, 
oyer was refuſed in another term from 
that in which the profert was made, 


The King v. Amery. 149 
2. Ojer af « recct lo never granted. i6. 


3 


1 


P. 


PALATINE-COUNTY. 
See TRIAL, 2, 3. ü 
a PARISH. 


See OvgeRSBERS. 
| PARK. 
See Poor RATE, 2, z. 


PATENT. 
Sce LETTERS PATENT. 


„J - - » - * 
1. Where an allowance is ordered to be 
paid weekly to a pauper, it is due at 


the beginning of the week. Je 
King v. J. Fearnley. 20 
2, Whether juſtices of the peace have 


not the power of committing a pauper 
for refuling to anſwer queſtions rela- 


tive to bis ſettlement? Quere. The 
King v. Jackſon, 653 
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See further relative to Paupers; Ar- 


PEAL. CerTIiFiCaTE. ORDER 
of Removal. SETTLEMENT. 


PAYING MONEY INTO COURT. 
See Money paid inte Court. 


PENALSTATUTES. 
See Nor GuitTY. STATUTES, 


PERFORMANCE. 


1. If the defendants prevent the per- 
formance of a condition precedent by 
their negle& and default, it is equal 
to performance by the plaintiffs, Ho- 

 tham v. The Eaft-India Company. 645 


PERJURY. 


1. To found an indictment for perjury 
the requiſite circumftances are theſe ; 
the oath muſt be taken in a judicial pro- 
ceeding, before a competent juriſdittion ; 
and it muſt be material to the queſtion 
depending, and falſe. The King v. E. 
Aylett. 69 

2. In the indictment there muſt be an 
allegation of time and place, which are 
ſometimes material and neceſſary to 
be laid with preciſion, and ſometimes 
not. 16. 

3. A complaint having been made ere 
tenus by a ſolicitor, before the chan- 
cellor, in the court of chancery, of an 
arreſt in returning home after the 
hearing of a caule, the indictment 
ſtated that ** ar and upon the hearing 
of the ſaid complaint,” the defendant 
depoſed, &c. ; this is a ſufficient aver- 
ment that the complaint vas heard. 70 

4. The complaint of the defendant be- 
ing that he was taken before he got 
to his own houſe in the pariſh of St. 

Martin in the Fields, innuendo, his 
houſe iz the Haymarket, in St. Mar- 
tin s, &c. The innuendo is only a 
more particular deſcription of the 
ſame houſe, and good. 69, 70 

5. The oath being that the defendant 
was arreſted upon the ſteps of his own 
door, an ixnvendo that it was the outer 
door, is good. 16. 

6. Where ume is not material, it need 
not be poſitively averred, and if .der 
a wvidelicet, may be rejected. ib. 70, 4 

Vor. I. Pax UM. 


PETITIONING CREDITOR's 
DEBT. 
See BANKRUPT, Commiſſion of, 2. 


PEW. 

1. Poſeſſion alone of a pew in a church, 
though for above 60 years, is not a 
ſufficient title to maintain an action on 
the caſe, even againſt a wrong - doer, 
for diſturbance ia the enjoyment of it; 
but the plaintiff muſt prove a preſerip- 
tive right, or a faculty; and ſhould 
claim it iu his declaration, as appur- 
tenant to a meſſuage in the pariſh, . 
Stocks v. Booth. 428 
2. But poſſeſſion for 36 years, where the 
pew is claimed as appurtenant to a me/- 
Junge, is good preſumptive evidence 
of a faculty. Rogers v. Brocks et r. 
M. 34 C. 3. B. . 431, n. 
3. Treſpaſs will not lie for entering into 
a pew, becaule the plaintiff has not 
the excluſive poſſeſſion, the poſſeſſion 
of the church being in the parſon. 
Stacks v. Booth, 439 
See FACULTY. 


PLEADING. 


1. In replying to a plea of infancy, the 
plaintiff muſt ſhew enough in his re- 
plication to maintain every part of the 
declaration, Yrueman v. Hurſt. 40 
If a replication which is intire, be 
bad as to part, it is bad as to the 
whole. 40 
3. A declaration, entitled generally of 
the term, relates to the firſt day of the 
term; and the promiſes and — 
being laid on the firſt day of the term, 
may be preſumed to have been made 
before the delivery of the declaration: 
becauſe by a reference to the antient 
practice of declaring ere tenut, the de- 
claration cannot be ſuppoſed to have 
been delivered till the ſitting of the 
court on that day. Pugh v. Robinſon. 

x 116 

4. Where two judgments referred to the 
ſame day, it was held that the priority 
of one could not be averred. Lord 
Perchefter's Cafe. Tr. 23 Geo. 3. 
WT 117, 118 

5. The exceptions n the enacting clauſe 
of a ſtatute, which creates an oſfence 
and gives 2 N maſt be nega- 


3 


to 


tived 
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tived by the plaintiff in his declara- 


tion ; not ſo, where they are contained 
in a ſubſequent proviſo. Sęicres v. 
Parker. 141 
6. In debt on the 19 Geo. 2. c. 30. for 
the penalty of 50. for impreſſing a 
mariner in the n India trade, the 
declaration muſt aver that he had not 
deſerted from any of his majeſty's 
ſhips of war. ib. 
7. In an inferior court the declaration 
mult allege that the money vas bad 
aid received within the juriſdiction, as 
evell as that the defendant promiſed t 
pay within it. Trevor v. Wall. . 151 
8. Where one count of a declaration in 
an inferior court is not laid within the 
juriſdiction of that court, and the da- 
mages are given generally, the objec- 
tion is fatal upon a writ of ertor, al- 
though there is another good _ 
48. 

9. A ſuperſedeas obtained after judg- 
ment cannot be pleaded in bar to an 
action on ſuch judgment. Topping v. 
R Au. : 273 
10. Where the ſame plea may be 
pleaded, and the fame judgment given 
on two counts, they may be joined in 


the ſame declaration, Arowne v. 
Dixon, | 274 
It. Afump/it and trover cannot be joined. 
16. 277 


12. But to a declaration againſt a com- 
mon carrier, upon the cuſtom of the 
realm, a count in trover may be 
added. ib. 

13. If a tenant from year to year hold 
for 4 or 5 years, either he or his 
landlord, at the expiration 'of that 
time, may declare on the demiſe, as 
having been made for ſuch a number 
of years, Birch v. Wright, 589, 
Salk. 414. Legge v. Sirudwick, 

14. A plea by an heir at law, who was 
ſued by an obligee of his anceſtor, 
that he claimed to retain a certain 
ſum for money laid out in repairing 
the premiſes, cannot be ſapported. 
Shettlexworth v. Newille, 454 

15 Que , Whether neceſſary repairs 
might be ſo pleaded ? 


N ib. +57 
16. Jure; Whether rot guilty may 23 


pleaded to an attion of debt on o af adminiſtrator to abide by an award 


— 
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Car 
5 462 
17. Upon a deva/tavit againſt execu- 


penal ſtatute? Coppin gui tam v. 
ter k 


tors, not guilty may be pleaded as wel! 
as nil debet. ib. 
18. Where a payee of a bill of exchange 
indorſes it to A. and B. as executors, 
they may declare as ſuch in an action 
againſt the acceptor. Hing and 
Others executors, c. v. Thom, The 
Same v. M. Linnan. 487 
19. A convenant in à charter party, 
„ that no claim ſhould be admitted 
or allowance made for ſhort tonnage, 
unleſs ſuch ſhort tonnage be found, 
and made to appear on her arrival on 

a ſurvey to be taken by four ſhip- 
wrights, to be indifferently choſen 
by both parties,“ is not a condition 
precedent to the plaintiff's right of 
recovering for ſhort tonnage, but is a 
matter of defence to be taken advan- 
tage of by the defendant; and the 
not averring performance is no ground 
for arreſting the judgment. Hothan 
v. The Eaft- India Company. 638 
20. If a leſſor covenant for quiet enjoy- 
ment againſt the lawful let, ſuit, en- 
try, Cc. of himſelf, his heirs and aſ- 
ſigns, the declaration for a breach of 
tie covenant need not exprelsly allege 
that he entered claiming title, if the 
diſturbance complained of be ſuch as 
clearly appears to be an aſſertion of 
right. Llozd v. Tomkies, 671 
21. In covenant on a charter party, by 
which it was agreed to employ a ſhip 
of which the Phaintiff was the captor, 
as ſoon as ſentence of condemnation 
ſhould have paſſed ; the ſentence mult 
be taken to mean a legal ſentence ; 
and the party ſuing for the freight 
muſt aver that the ſhip was con- 
demned by a Court having compe- 
tent juriſdiction. Unwin v. 1 
74 

22. In a plea of judgment recovered on 
a ſimple contract, pleaded by an ad- 
miniſtrator to debt on bond, he muſt 
aver that ſuchꝰ recovery was had be- 
fore notice of the bond debt. Sawyer 
v. Mercer, 699 
. Where the defendant bound himſelf 


ts 
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to be made touching matters in diſ- 
pute between his inteſtate and ano- 
ther, and the arbitrators awarded that 
he, as adminiſtrator, ſhould pay, Tc. 
he cannot plead plene adminitravit to 
debt on the bond ; for by — 
to the award he has admitted aſſets. 
Barry v. Rus. 691 
24. After a rule to abide by a ſpecial 
plea, or plead ſuch other plea as the 
defendant will abide by, he can only 
plead the general iſſue, Hare v. 
Land. 69 
25. After ſuch a rule the defendant may 
plead the general iſſue, and give no- 
tice of ſet- off. Cockran v. Rober:ſon, 
M. 20 Ges. 3. 693, n. 
See Cos rs, 9. IxrAN T, 5, Or EA. 
PRACTICE, 


POLICY, 
See INSURANCE, 


POOR. 
See OveRSEERS. - 


| POOR RATE. 
1. Lands purchaſed by a company, and 


converted into a dock, according to 
an act of parliament, which declares 
that the ſhares of the proprietors ſhall 
be conſidered as perſonal property, are 
rateable to the poor in proportion to 
the annual profits. The King v. the 
Dock Company of Hull. 219 
2. The ranger of a royal park is rate- 
able as ſuch to the poor for encloſed 
lands in the park yielding certain pro- 
fits. Lord Bute v. Grindall. 338 
3. But he is not rateable for the herb- 
age and pannage, which yield no 
profits, ib. 
4. The occupier of land is rateable, and 
it is immaterial by what tenure he 
holds it. ib. 343 
5 If the name of any perſon be omitted 
in a rate made for the relief of the 
poor, the juſtices ought to quaſh the 
rate, and not amend it by adding his 
name. The King v. The Churchwar- 
dens, &c. of Maaddern. 625 
6. Notice of an appeal againſt a poor- 
rate muſt be given to the church- 
wardens or overſeers of the pariſh 
making the rate, 4. 


7. But it is not neceſſary ſor the ap- 
pellant to give notice to the perſon 
whoſe name is omited in the rate. 7b. 

8. Perſonal property, if viſible, and 
yielding a certain” annual permanent 
profit, is rateable to the poor. The 
King v. Hagg. 727 

9. So that a houſe and engine for card- 
ing cotton, which are rented as one 
entire ſubject, and deſcribed by the 
general name of an engine houſe, may 
be rated. : ib, 


310. So may the profits of a weighing 


machine- houſe. 


cholas, Gloucejtcr. 


POSSESSION, 
See Pw, Is 


POUND-KEEPER. 

1. A pound-keeper is bound to receive 
every thing offered to his cuſtody, and 
is not anſwerable whether the thing 
were legally impounded or not. 
Brandling v. Kent. 62 


POWER. 

. Under a power of appointing a real 
eſtate to the uſe of ſuch chill and chile 
dren, &c, and where in default of ap- 
pointment the eſtate was ſettled . to 
the uſe of all and every the child and 
children,”* an excluſive appointment 


The King v. St. Ni- 
7233 u. ks 


and ux. v. Greg ſorts 432 
2. Under a power of appointing real 
and perſonal eſtate “ to and among/t 
Such of the teftator's relations as ſhall 
be living at the time of vis death, in ſuch 
parts, ſrares, and proportions, Cc.“ an 
excluſive appointment to one is good, 
Spring dem. T:itcher v. Biles and Ano» 
ther, M. 24 Geo. 3. B. R. 4535,n. 
3. A leaſe made under a ſpecial power 
by a tenant for life for a longer term 
than his own life, is voRl on his 
death, unleſs the power be ſtrictly 
purſued, Doe dem. Ellis v. Saudbam. 
O 
4. So that under a power to a „ 
life to leaſe for years, reſerving the 
uſual covenant, Sc. a lenſe made 
by him, containing a proviſo that in 
caſe the premiſes were blown down 


g 41 2 other 


to one is good. Swift dem. tduniley + 


or burned, the leffor ſhould rebuild, * 


f 


— — 
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otherwiſe the rent ſhould ceaſe, is 
void; the jury finding that ſuch cove- 
nant is unuſual. Doe dem. Ellis v. 


Sanabam. 705 


PRACTICE. 


1. The defendant is bound to ſearch in 
the office, whether the plaintiff has 
brought in the iſſue roll, on the ſame 
day that he ſigns judgment of non 
pros, even though he may have 
ſearched on another day on the ex- 

__ of the rule to bring 1n the roll. 
inns v. Baxter. 16 

2. Proceedings ſet aſide becauſe the bill 
of Midalgſex was ſerved in the city of 
Londen. Borman v. Bellamy. 187 

3. The declaration need not be delivered 
to a priſoner perſonally, or to the gaol- 
er, unleſs where he is in cuſtody at the 
ſuit of the ſame plaintiff for the ſame 
cauſe of aclion. Robert/on v. Douglas. 

191 

4- Service of a latitat at eight o'clock 
in the evening of that day when it 
is returnable is good, though the 
declaration be left in the office in the 
courſe of the ſame day. ib. 

5. So in the caſe of Wardand Miltigſon, 
the court refuſed to ſet aſide the pro- 
ceedings, though the notice of de- 
claration was not ſerved till half after 
ten at night. ; : 192 

6. The plaintiff muſt give notice of his 
having abandoned a former commilti- 
tur, which is erroneous, before he en- 
ters a ſecond rectifying the miſtake. 
Topping v. Ryan. 227 

7. When adefendant who has been con- 
victed on an indictment comes up to 
receive judgment, the proſecutor may 
read afſfidavits in aggravation, though 
made by witneſſes Who were examined 
at the trial, which aflidavits the de- 
fendant is at liberty to anſwer. The 
King v. Sharpneſs. 228 

8. The four days allowed for pleading 
in abatement are both inclufive, 
Jennings v. Webb. 277 

9. Every plea in abatement muſt be 

leaded before the rule for pleading 
is out, and cannot be pleaded after an 
imparlance, unleſs the declaration is 
delivered ſo late in term, that the de- 


ſeudant is not bound to plead to it 
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in that term; or is delivered after 
term; in both which caſes the defend. 
ant may within the four days inclufive 
of the ſubſequent term plead any plea 
| in. abatement as of the precedent 
term; and Sunday is one, 278 

10. Bail in error muſt be put in within 
four days after final 2 ſign- 
ed, without reference to the time of 
the allowance, or ſerving the copy of 
it. The ſervice of the allowance is 
only to bring the party into contempt 
if he proceeds; for the allowance is 
of itſelf a_/uper/edeas, Jagues v. Mix- 
on, 279 

11. If a writ of error be ſued out before 
judgment is ſigned, which is frequent- 
ly the caſe, and the plaintiff will not 

gn judgment till after the return 
of the writ in order to avoid the 
effect of it, and then ſues out execu- 
tion, the court will ſet aſide the ex 
cution. ib, 

12. The general rule reſpecting ſigning 
judgments for non-appearance is that, 
where by the writ each party has a 
day in court, and the defendant may 
be dammified by not appearing, he 
= appear and demand the plaintiff; 

and if the plaintiff does not appear, 
the defendant is entitled to fign judg- 
ment, and to have his coſts; and this 
even though the writ be not returned, 
as upon a capias, exigent, or diftringas, 
Davies v. — 

13. Judgment may be ſigned for want 
of a plea at any time after twenty- 
four hours from the time of the plea 
demanded. Dycbe v. Burgeyne. 454 

14. Not guilty pleaded to an action of 
debt on a penal ſtatute is not ſuch a 
nullity as warrants judgment to be 
ſigned for want of a plea. Coppin 
qui tam v. Carter. 402 

15. 'The plaintiff after judgment and 2 
writ of error allowed, having become 
a bankrupt, his aſſignees cannot ſue 
out a Acre facias in their own names 
to compel an aſſignmont of errors till 
ſome judgment be given, and then it 
muſt be done immediately after ſuch 
judgment; but they ſuould have gone 
an with the writ of error in the bank- 
rupt's name till jadgment, Aretch- 
man v. Beyer, in Error. 403 


5 16. 
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16. Aſſignees of a bankrupt cannot 
make themſelves partners to the re- 
cord in an action commenced, c. 
by the bankrupt, in any intermediate 
ſtage of the proceeding; but it mult 
be immediately after judgment, 
though an interlocutory judgment is 
ſufficient for that purpoſe. 3 

17. Defendant diſcharged out of the 
cuſtody of the marſhal, becauſe there 
was no acknowledgment by him of 
the defendant's being in cuſtody 
in the term in which he was charged 
in execution. Fiſher v. — 

404 

18. Judgment as in caſe of a non- uit 
cannot be entered on the plaintiff's 
neglecting to carry the record down 
to trial, where the defendant might 
have carried it down by proviſo King 
v. Pippett. 492 

19. A rule iſſued in the vacation, 
though teſted in term time, requiring 
a ſheriff to return a writ, 1s irregular ; 
and an attachment for diſobeying it 
will be ſet aſide by the court on mo- 
tion. The King v. The Sheriff of Corn- 
wall, 552 

20. The rule, that a priſoner who is 
once ſuperſedeable always continues 
ſo, only holds ſo long as he remains 
in the ſame cuſtody, and under the ſame 
proceſs. Roſe v. Chriſtfield, 591, and 
the London Aſſurance Company v. Perk- 
ins. 591, n. a. 

21. So that if a priſoner on meſne pro- 
ceſs were ſuperſedeable for any irre- 
gularity, he cannot take advantage 
of that, after he is charged in execu- 
tion, if he had any opportunity of ap- 
plying on that ground before he was 
charged in execution. 54h 

22. As the bail in error cannot ſurren- 
der the principal, they are not en- 
ticled to relief, though the principal 
become a bankrupt pending the writ 
of error. Southcote v. Braithawaite. 

62 

23. The plaintiff is entitled to all the 
coſts till the time of the defendant's 
paying money into court, notwith- 
ſtanding he afterwards proceeds in 
the action. Hartley v. Bateſon, 629. 
Griffiths v. Williams. 710 


323 


24. A demard of a plea before the de- 
fendant has appeared, or the plaintiff 
filed common bail for him, is a nulli- 
ty. Cooke v. Raven. 635 

25. Where an action is brought on a 
judgment recovered in this court, and 
after judgment the defendant brings a 
writ of error and obtains a rule te 
ſtay proceedings in the mean time, 
and the plaintiff dies before judg- 
ment affirmed, the court will not per- 
mit judgment to be entered nunc pro 
tunc. Bates v. Lockwood. 637 

26. But if the action be brought on 
a judgment recovered in the Com- 
mon Pleas, the court will not ſtay 
proceedings pending a writ of error 
without the defendant's giving judg- 
ment in the ſecond action. 2 

27. Where a corporation is plaintiff in 
a civil action, leave to inſpect their 
books is granted to the defendant 
of courſe, The Mayer, Sc. of Lynn 
v. Denton. 689 

23, The plaintiff may ſign judgment if 
the —— plead in abatement af- 
ter the four days, though no rule to 
plead has been regularly ſerved, 
Brandon v. Payne. 689 

29. After a rule to abide by a ſpecial 
plea, or plead ſuch other plea as the 
defendant will abide by, he can only 
plead the general iſſue. Hare v, 
Lloyd, 693. Prout v. Dewar. ib, 

30. But after ſuch a rule the defendant 
may plead the general iſſue, and give 
notice of ſet- off. Cockran v. Robert: 

fon. 693, n. 
31. Where the defendant carries down 
the record by proviſo, it is ſufficient if 
he obtain the uſual rule for trial by 
proviſo any time before trial, even 
though it be obtained after he has 
given the plaintiff notice of trial, 
King v. Pippet. 695 

32. Paying money into court, where tne 
demand 1s for unliquidated damages, 
by a judge's order, after plea plead- 
ed, is irregular: but if the plaintiff 
take the money out, he thereby 
waives the irregularity, and cannot 
afterwards have a verdi, unleſs he 
recover more than the ſum paid in. 
Griffiths v. Milliams. . 710 
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PRESUMPTION. 


1. The circumſtance of twenty years 
having elapſed without any demand 
made, is of itſelf a preſumption that 
a bond has been paid. Ofwald v. 
Legh. 270 
. Satisfation of a bond may be pre- 
ſumed within a leſs period, if any evi- 
dence be given in aid of the preſump- 
tion; as if an account between the 
parties has been ſettled in the inter- 
mediate time, without any notice bav- 
ing been taken of ſuch a demand. 76. 
But in either eaie it is only a ground 
on Which the jury may preſume ſatis- 
faction; and ĩs in itſelf no legal bar. 16. 
If a perion, claiming a toll for paſ- 
ſing over an highway, can ſhew that 
the liberty of paſting over the ſoil, 
and the taking of toll for ſuch paſ- 
lage, are both imme morial, and that 
the ioil and the tolls were before the 
time of legal memory in the ſame 
hands, though ſevered ſince, it will 
be preſumed that the ſoil was origi- 
nally granted to the public in conſi- 
deration of the tolls; and ſuch ori- 
ginal grant is a good conſideration to 


ſupport the demand. Ld. Pelham v. 
Picker/zill. 660 
See VERDICT: 
PRIORITY. 


Cee EXECUTION, 3, 4» 5» 6. PLEAD- 
ING, 4. 


PRISONER. 


1. The rule that a priſoner, who is once 
ſuperſedeable always continues ſo, 
only holds fo long as he remains n 
the ſame cuſtedy, and under the ſame pro- 
cſs. Reje v. Chriſtfietd. 591 

. So that if a priſoner on meſne pro- 
ceſs were ſuperſedeable for any irre- 
gularity, he cannot take advantage of 
that after he is charged in execution, 
iſ he had any opportunity of applying 
on that ground before he was charged 
in execution. ib, 

The rule, which requires that an at- 
torney on the part of a priſoner ſhould 


INCIPAL MATTERS. 
be preſent when a bond and warrant 
of attorney are executed by him, on- 

ly relates to perſons in cuſtody on 
meſne proceſs. Birch v. Sbarlaud. 
215 


See JUDGMENT, 4. 


PRIZE-MONEY. 


1. Nu. Whether an officer under arreſt 
and ſuſpenſion on board the fleet for 
an offence of which he is afterwards 
acquitted, is entitled to prize-money 
taken during ſuch arreſt and ſuſpen- 
fon? Fohnſtoxe v. Sutton in Error, 
Exch. Ch. 493 


PROBABLE CAUSE, 


Whether ſuch and ſuch fats proved 
amount to a probable cauſe or not, is 
a queſtion of law, TohAfone v. Sutton 
in Error, Exch. Ch. 545. Candall v. 
Lenden. ib, 528 


PRO FERT. 
See Ox ER. 


PROHIBITION, 


1. Where a modus is pleaded in an 
eccleũaſtical court, a prohibition may 
be granted any time &:/ore final ſentence. 
Darby v. Cozens. 552 

. A prohibition will be granted to a 
court of appeal, where it appears that 
they have no jurriſdiction over the 
ſubje& matter, even after they have 
remitted the ſuit to the court below, 
and awarded colts againſt the appel- 
lant, and though the party applying 
for a prohibition appealed to that 
court. ib, 

A prohibition iſſued to the biſhop of 
Chichefter, who claimed a right to 
preſent by lapſe, under pretence of his 
viſitatorial authority, to the office ot a 
canon reſidentiary of his church; it 
being a freehold office, and the right 
of election thereto in the dean and 
chapter. The Biſhop of Chicheſter v. 
Harward and Another. 650 

4. Whether, in caſe the dean and chap- 

ter neglect or refuſe to appoint a 
canon reſidentiary in proper time, 
the biſhop by virtue of his general 
vilitatorial power may appoint pro 

. Kempoicy 


| 


* 
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tempore, till ſuch election be had. 
Quære d ib. 
Ser Mopus, 1. 


PROMISSORY NOTES, 
See Bitlis or ExcHAN GE. INFANT, 4. 


PROVISO. 


1. Judgment as in caſe of a non-ſuit 


cannot be entered on the plaintiff's 

neglecting to carry the record down 

to trial; where the defendant might 
have carried it down by proviſo. 
King v. Pippett. 492 
. Where the defendant carries down 
the record by proviſo, it is ſufficient 
if he obtain the uſual rule for trial, 
even though it be obtained after he 
has given the plaintiff notice of trial. 
King v. Pippett. 


; PROXY. 
See CyrcnesTER CHuncH, 6. 


PURCHASE. 


1 Taking a grant of a copyhold with 
15. fine, 1 5. heriot, and 15. rent, is a 
purchaſe within 9 Geo. i. 4. 7. /. 5 
The King v. Marblinglon. 241 

Sce Devise. 


PURCHASER. 
See EjECTMENT, 16, 17. 


Q_ 


QUALIFICATION. 
dee Game. 


QUARTER SESSIONS, 


1. Whether when the ſeſſions ſtate facts 
fully and particularly, from which 
they infer fraud, the court of B. R. 
can draw their own concluſion from 
thoſe facts, without regard to the 
adjudication cf the ſeſſions. Quere ? 
The King v. The Inhabitants of Weod- 
lands. 261 

2. An appeal againſt a conviction on 
the 24 Geo. 3. c. 21. for not entering 
horſes, Sc. muſt be to the quarter ſeſ- 
ſions next after the cenvidtion, and not 
aſter the execution. Praſer v. Hyde. 


414 | 


695 | 


$25 
3. The court of B. R. ordered the 


ſeſſions to enquire into a fact, which 
app-arcd doubtful on the original or- 
der of removal, even though the 
ſeſſions ſtated no caſe for the opinion 
of the court. The King v. Margam. 


775 
See ApPEAL, ORDER oF REemoOvai. 


| 
QUO WARRANTO INFOR- 
MATLIONS. 


1. Theſe are no longer granted of 
courſe; but the court will conſider all 
the circumſtances of the caſe before 

| they dilturbthe peace of corporations. 
The King v. Stacey, 3 

2. The court will not grant an infor- 
mation in the nature of a quo wer- 
ranio, after 20 years quiet „ 

16. 1 

3. But even after 20 years quiet poſſeſ- 
ſion, the king may proſecute by his 
attorney- general. ib. 

4. Length of time, though leſs than 
twenty years, may induce the court 
to retuſe ſuch an information under 
certain circumſtances, ib. 3. 

5. Fourteen years quiet poſſeſſion held a 
ſufficient length of time for refuling 
an information, The King v. Pike 
and Braddock. T. 20 Geo. 2. n. 2, 

ib, 

6. 2. V. information againſt a freeman 
of the borough of V inchelſea refuſed 
after 16 years acquieſcence under 
the election of a mayor, {under 
which the defendant claimed,) where 
a mere blunder was committed, as to 
the perſon who ought to have pre- 
ſided thereat in the abſence of the old 
mayor whoſe duty it was. The cor- 
poration conſiſts of a mayor, jurats, 
and freemen: and the election of 
mayor is made annually by the body 
of freemen out of the jurats, which 
latter have no right to vote; and on 
that occaſion the election appeared 
to have been held before the new 


| mayor himſelf, inſtead of the oldeſt 


freeman. But all parties had con- 
curred at the time. The King v. 
Stacey. ib. 1 


7. Whether the court will grant an in- 
formation to impeach a derivative 


title, where the perſon from whom 
3H 4 Kt 
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it was derived died in the undiſturbed 
poſſeſſion of it. Quere? The King v. 
Stacey. 4 
8. Such title ſhall not be impeached by 
thoſe who have acquieſced and ated 
under it. ib. 
9. After the death of a mayor, Black- 
flone, J. would nat ſuffer his eligibi- 
lity to be diſputed, but merely the 
fat, whether he was mayor or not, 
which the corporation books ſhewed ; 
and if he was in fact mayor, it was 
to be raken that he had been regularly 
ſo. The King v. Spearing, Spring aff. 
at Wincheſter, 1771. 16. 4. 
10. Where any one of ſeveral iſſues in a 
quo warrants information is found for 
the proſecutor, on which judgment of 


ouſter is given, he is entitled to coſts | 


on all the iſſues. The King v. Downes. 
453 

11. Acceptance of charters, and their 
validity: and pleadings in gas warrants 
informations. See the King v. Amery. 
575 


R. 


RANSOM BILL. 


1. In the caſe of a ranſom bill, the 
owners are not liable beyond the va- 
lue of the ſhip and cargo. Helly v. 
Grant, T. 23 C. z. cited in Tates v. 
Hall. 76 

2. But a promiſe by a captain of a ſhip, 
on behalf of his owners, when the ſhip 


was taken, to pay monthly wages to 


one of the ſailors, in order to induce 
him to become a hoſtage, is binding 
on the owners, although they aban- 
don the ſhip and cargo. Yates v. 
Hall. 73 
3- Quære? Whether after a capture and 
ranſom, the owner 1s liable to pay 
wages for the time which elapſed pre- 
vio s to the capture? ib. 79 
See Sur, 2, 3. 


- 


RAT E. 
$:e Poor-RaTE. 


RECOGNIZANCE. 
See CERTIORARI, 1. or Cos rs, 5. 
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RECORD. 

1. A bill of Middleſex filed of record, 
as of the 24 Geo. 3. when it ought to 
have been of the 25th, may be 
amended agreeable to the truth, 
Green v. Rennet. 782 

2. The principal circumſtance which 
guides the diſcretion of the court in 
applications to amend any of their 
records, or other proceedings, is that 
there is ſomething to amend by. 

ib, 783 


RECORDARI facias loquelam. 
See Cos rs, 13. 


RECOVERY. 
See REMAINDER. 


RECTOR. 
See LecTuRER., 


REMAINDER. 

1. A. tenant for years, remainder to RB. 
for life, remainder to the firſt and 
other ſons of B. in tail, remainder to 
B. in tail; 4. and B. join in a leaſe 
and releaſe to make a tenant to the 
precipe, and ſuffer a recovery; the 
eſtate tail limited to the ſons of B. 
is not deveſted by the recovery, nor is 
there any forfeiture of the reſpective 
eſtates of A. and 3. Smith dem. 
Richards v. Clyffard, 733 

By ſuch recovery B. only barred his 
remainder in tail, ſubſequent to the 
remainder in tail to his firſt and other 
ſons. ib. 

See DE vis E, 3. 


REMOVAL. 
Ser OnDark or REemovar. 


RENEWALS OF LEASES. 
See FIN Es. Boxbs, 
RENT. 
1. Bankruptcy is a plea to an action of 
debt on the reddendum in a leaſe. Wad- 
bam v. Marlowe. 91 


2. Whether bankruptcy is a plea to an 
action of covenant for rent. 2 


| Ludford v. Barber. 


Set 


INDEX TO THE PRINCIPAL MATTERS. 227 


See Bon bs. DisTREsSS., Evipence, 3. 
LaxnDLORD and TzN AAT, i. 


REPAIRS. 


1. When not pleadable by an heir to debt 
on bond; Sz PLEADINGS, 14, 15» 


REPLICATIONS. 
See PLEADINGS, 1, 2. 


REVERSION. 
See Devist, 1. REMAIN DIR. 


ROBBERY: 
See CARRIERS, 1, 2. 


RULE. 


1. A rule iſſued in the vacation though 
teſted in term time, requiring a ſheriff 
to return a writ, is irregular ; and an 
attachment againſt him for diſobeying 
it will be ſet aſide by the court on 
motion. The King v. The Sheriff of 


Cornwall, 552 


8. 
SCIRE FACIAS. 


1. A Scire facras to revive a judgment, 
A — on a bond — an 
annuity, granted before the 17 Geo. 3. 
. 26. / 2. commanding that no ac- 
tion ſhall be brought on any judgment 
already entered, (unleſs certain requi- 
ſites were complied with,) is an ac- 
tion within that clauſe. Fenner v. 
Evans. 267 

#- A ſeire facias to revive a former 
judgment is ſo far a continuation of 
the ſame action, that if the plaintiff's 
teſtator had agreed not to bring a 
writ of error in that former action, 
ſuch agreement ſhall bind his exe- 
eutors upon the ſcire facias being 
brought againſt them. Executors of 
Wright v. Nutt in Error. 388 

See BanknuPT, Agnes of, 


SCOTLAND. 
See Game, I, UniveRsITY. 


SECURITY, 
See JUDGMENT, 4. 


SEPARATE MAINTENANCE. 
See Baron and Fee, 1, 2, 3, 7, 8. 


SERJEANTS AT LAW. 


Appointed. 147, 208, 551 
SERVANT. 
See GovennmenTt. MasTzRr ard 


SERVANT. SETTLEMENT by Hir- 
ing and Service. SLANDER. 


SESSIONS, 
See QUARTER SESSIONS, 


SET-OPF. 


| 1. A broker with a commiſſion gel cre» 


dere cannot prove under a notice of 
ſet-off a loſs upon a policy, happening 
before a bankruptcy, in an action 
the aſſignees of the bankrupt, for pre- 
miums upon policies under-written by 
him, and for which he had debited 
the broker; but ſuch a loſs may be 
ſert-off under the general iſſue. Grove 
v. Dubois. 112 
2. Aſter a rule to abide by a ſpecial 
plea, or plead ſuch other plea as the 
defendant will abide by, he may 
plead the general iſſue, and give no- 
tice of ſet-off, Coctran v. Robertſong 
M. 20 Geo. 3. 693, n. 
3. Where a priſoner in execution is diſ- 
charged by the conſent of his credi- 
tor, upon giving a freſh ſecurity to ſa- 
tisſy the judgment; and that ſecurity 
is afterward ſet aſide on account of a 
mere informality ; the judgment is ſa- 
tisfied, and cannot be ſet off againſt a 
demand of the priſoner. Jaques. v. 


Withy. 557 


SETTLEMENT. 


See QUARTER SESS1IONS. ORDER of 
Removal. 


SETTLEMENT by Apprenticeſhip. 

1. Where there has been ſuch an agree- 
ment between the maſter and the ap- 
prentice to give up the indentures, as 
that to an action of covenant brought 
by the former, the latter could plead 
the matter in bar ; or ſo as to enable 
the apprentice to bring trover or de- 


refuſing to deliver them up; the in- 


dentures 


tinue for the indentures on the maſter's . 


f 
fy 
| 


” — 


—— 
8 


+ — 


— / 


1 
( 
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dentures are conſidered. as cancelled, 
for the purpoſe of enabling the ap- 
rentice to gain a ſettlement by hir- 


ing and ſervice, though the indentures| 


Nil ſubſiſt in fact. The King v. Har- 
bertor. | 139 
But when indentures of apprentice- 
. ſhip ſtill ſubſiſt in point of law, and 
the pauper has ſerved another maſter 
under an idea that they were relin- 


quiſhed, no ſettlement is gained by | 


ſuch ſervice, either as an apprentice, 
or as an hired ſervant. The King v. 
Sandford. 281 
3- An apprentice cannot gain a ſettle- 
ment in a different pariſh by ſerving 
another maſter, unleſs there be an 
expreſs conſent of the original maſter 
to the particular ſervice : a mere re- 
commendation is not ſufficient. 16. 
4. The latter part of the ſervice of an 
apprentice may be joined to the 
former, notwithſtanding any interven- 
ing ſervice. SP 15. 


SETTLEMENT by Certificate. 


1. A ſecond certificate to a pauper diſ- 
charges a former one piven by the 
ſame pariſh. The King v. St. Peter, 
Derby. 218 

2. If a pariſh are deſirous to get rid of a 
certificate, it is incumbent on them to 
ſhew clearly ſome matter in diſcharge 
thereof ; and the court will not pre- 
fame ſuch diſcharge from other facts. 
The King v. Warblington. 241 

3. A ceriaticated man may gain a ſet- 
tlement by reſiding 40 days on his 
own eſtate. 18. The King v. Cold 
Ajhton. Bur. Set. Ca. 450 

4. A voluntary gift of an eſtate, al- 
though under the value of 30/7. and 
40 days ręſidence thereon, will give a 
ſettlement to a certificated man. 

ib, 241 

5. Acertificate given to a pauper is an 
indemnity to the pariſh, to which the 
pauper is going, from the conſe- 
quences of permitting him to reſide 
there. The King v. Newington. 356 

6. A temporary abſence for a particu- 
lar purpoſe will not diſcharge a certi- 
ficate. ib 

7. But if the pauper quit the pariſh, to 
which the certificate is given, without 


| 


| 
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any intention of returuing, the certif. 
cate is at an end. 356 
8. An order of removal, adjudging that 
the pauper was ſettled at A. by virtue 
of a certificate, was confirmed at the 
eftions on the merits; on its bein 
{tated by the ſeſſions according to di- 
rection from the court, that the certi- 
ficate was not ſigned by a majority of 
the churchwardens and overſeers of 
A. this court quaſhed the orders. 
The King v. Margam. 775 


SETTLEMENT by Efate, 


1. Taking a grant of a copyhold with 
15. fine, 1s. heriot, and 15. rent, is 2 
purchaſe within 9 Geo. 1. c. 7. J. 5. 
The King v. Wardlingtcn 241 

2. A voluntary giſt of an eſtate, though 
under the value of 30/7. will give 4 
ſettlement, whether the donee be a 
ceritficated man or not. ib, 


SETTLEMENT by Hiring and Service, 


1. Where the maſter inſiſted on turning 
away his ſervant, and threw down his 
wages, which the other took up, and 
then went away, and after the expira- 
tion of ux days returned at the n 
reque/?, and ſerved the remainder of 
the year, the abſence was not purged 
by the ſubſequent return, The King 
v. Greſpam, IO1 

. Abſence can only be purged, where 
the act itſelf is doubtful, ib, 

. Hiring and ſervice from the day after 
old Martinmas-day, until the old Mar- 
tinmas-day following, is ſufficient o 
give a ſettlement, The King v. Skipe 

am. 490 
4. No ſettlement is gained by a hiring 
and ſervice for leſs than a year, 
though the maſter tell the ſervant at 
the time of the hiring, that he ſhall 
not belong to the pariſh, and the ſeſ- 
ſions ſtate ſuch contracts to be frau- 
dulent. The King v. Murſley. 4 
5. If a ſervant be hired from Nowember 
to Micl aelmas following, and before 
Michaclmas-day his maſter offer to 
hire him from Michaelmas for a year 
at certain wages, to which he does 
not agree, but remains in the houſe 
till the ſecond day after Michaehnas, 
working as uſual, and then — 
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the offer, and ſerves a part of the 
year; the ſervice under the latter hir- 
ing commences on the Michaeimas- 
day, and may be coupled with the 
former ſervice, ſo as to give a ſettle 


meat. The King v. Sulgrave. 778 
See SETTLEMENT by Apprenticeſhip, 1, 
2, 3» 4+ 


SETTLEMENT by Marriage. 


1. Baſtards are within the meaning of 
the marriage act, 26 Geo. 3. . 33. 
which requires the conſent of the fa- 
ther, guardian, or mother, to the 
marriage of perſons under age, who 
are not married by banns. The King 
v. Hodnett. 96 


SETTLEMENT by taking a Tenement of 

: 101. a Tear. 

1. A cattlegate is a tenement within the 
13 & 14 Car. 2. c. 12. fo as to en- 
able the occupier of it to gain a ſet- 
tlement. The King v. Whixley. 137 

2. It is not neceſſary that money ſhould 
be paid by way of rent for a tenement 
under the 13 & 14 Car. 2. c. 12. 
Repairing gates is equivalent to rent. 


ib, 
3. A fraudulent renting of 101. per an- 
num, will not give a ſettlement. The 
Ring v. Weondlands, 261 
4. Where the pauper rented a meadow 
for ten guineas a year, and did not 
Rock it, but let the graſs for the firſt 
half year to A. B. for three guineas, 
who ſtocked it, and paid him, and 
then the pauper paid his landlord 
half a year's rent, and then let the 
mowing of his meadow to his land- 
lord for five guineas, and the after- 
graſs for two guineas, and at the end 
of the year received two guineas 
from his landlord on the balance of 
accounts; the ſeſſions adjudged this a 
fraudulent taking, which the court 
confirmed. ib. 
5. Where the pauper rented the fiſher 
of a pond with the ſpear-ſedge, flags, 
and raſhes, growing in and about the 
ſame, for 101. a year, © the court 
under ſtood that the foil paſſed wich it, 
and that it was a tenement within the 
ſlatute 9 & 10 V. z. c. 11.“ The 
King v. Old Alreiford, 358 


6. The fact of the pauper's taking a te- 
ne ment of 10]. a year is ſufficient to 
give a ſettlement, though the leſſor 
may have no title. 358 

7. Where a pauper rented a tenement 
of 8 J. a year in A, and held another 
of 21. 10s. per annum in B. under a 
parol demiſe from his brother to hold as 
long as the brother pleaſed, and to be 


and was to pay nothing for it, this 
was held a ſufficient taking of a tene- 
ment of 10/. per annum under the 
13 and 14 Car. 2. c. 12. for the 
purpoſe of giving the pauper a ſettle - 
ment. The King v. Fillongley. 453 
8. The criterion by which the court 
form their judgment is not the ab:/iry 
of the party coming to reſide on a te- 
nement of 10/7. a year; for if a perſon 
be truſted with a tenement of that 
value, even out of charity, that is 
ſufficient. ib. 
9. Where a pauper was permitted by 
ſeveral perſons, having a right of 


10/. a year value as a reward for his 
{ſervice as a herd, it was held that that 
gave him a ſettlement. The ſervice 
of the pauper was equivalent to his 
paying rent. The King v. Melkridge. 
598 


See WiTNEsS, 6. 


SHERIFF, BAILIFF, &e. 


i. An agreement in writing to put in 
good bail for a perſon arreſted on 
meſne proceſs, at the return of the 
writ, or ſurrender the body, or pay 
debt and colts, made by a third per- 
ſon with the bailiff of the ſheriff in 
conſideration of his diſcharging the 


c. 10. Rogers v. Reeves. 418 
2. The ſecurity in ſuch caſes muſt be in 
the particular form marked out by 
the ſtatute, otherwiſe it is void, and 
the ſtatute requires the bond to be 
given to the Hherißf, as ſuch, for the 


other purpoſe. ib. 421, 2. 


3. The obligation being given to the 
ſheriff 's bailiff is bad: for it muſt be 
to ſuch officer as has the return of 
proceſs, ibs 


4. Treſ- 


taken by him again when be pleaſed, 


common, to occupy a tenement of 


party arreſted, is void by 23 H. 6. 


appearance of the party, and for na 
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4. . ne will not lie by the aſſignees 
of a bankrupt againſt a ſheriff for 
taking the bankrupt's goods in execu- 
tion after an act of bankruptcy, and 
before the ifſuing of the commiſſion, 
notwithſtanding 1 ſells them after he 
iſſuing of the commiſſion, and after a 
proviſional aſſignment, and notice 
from the proviſional aſſignee not to 
ſell. Smith and Another aſſignees of 
Clarke v. Milles. 475 

5. The ſheriff or his officers ſhall not be 
treſpaſſers by relation, if the firſt tak- 
ing were lawful. ib. 480, 1 

6. Where two writs of fer; ſacias again! 
the ſame defendant are delivered to a 
ſheriff on different days, and no ſale is 
actually made of the defendant's goods, 
the firſt execution muſt have the pri- 
ority, even though the ſeizure were 
firſt made under the ſubſequent exe- 
cution : and if the perſon claiming 
under the ſecond execution pay the 
ſheriff the amount of the debt under 
the firſt execution for his ſecurity, the 
court will not compel the ſheriff to 
refund that money on motion. Hu- 
chinſen v. Johnſtone. 729 

But where the ſheriff had given a 

' bill of ſale to the perſon claiming un- 
der the ſecond execution, that was 
held to bind the ſheriff, Rybor v. 
Peckham, M. 19 G. 3. 731, n. 

Sce ATTORNEY, 2. 


SHIP, 

1. The owner of a ſhip is not liable be- 
yond the value of the ſhip and freight, 
under 7 Geo. 2. c. 15. /. 1. in the 
caſe of a robbery in which one of the 
mariners 15 concerned, by giving in- 
telligence and afterwards ſharing the 
ſpoil. Sutton v. Mitchell, 18 

2. A promiſe by a captain of a ſhip on 
behalf of his owners, when the ſhip 
was taken, to pay monthly wages to 
one of the ſailors in order to induce 
him to become a hoſtage, is binding 
on the owners, although they aban- 
don the ſhip and cargo. Tates v. 
Hall. 72 

3» Qu. Whether, after a capture and 
ranſom, the owner 1s liable to pay 
wages for the time which elapſed 


previous to the capture ? ib. 79 


| 


| See BILL or Lapinc, 1, 2. Cons 


TRACT), 1, 2, 3. RANSOM BIIIL, I. 


SISTER, 


See Cusrou, 1. 


SLANDER. 


I. A ſervant cannot maintain an aRion 


againſt his former maſter for words 
ſpoken, or a letter written by him in 
giving a character of the ſervant, un- 
leſs the latter prove the malice, as 
well as falſehood, of the charge; even 
though the maſter make ſpecific 
charges of fraud. V eatberſlone v. 
Hawkins. 110 


There may be an implied juſtification 


of a libel, or of ſlander, from the oc- 
caſion, (as if read in a judicial pro- 
ceeding,) as well as on account of th 


ſubject matter. ib, 


See LiBeL, 


 SMUGGLING. 


«+ By 24 Geo. 3. c. 47. and the exciſe 


laws, the forfeiture of a veſſel attaches 
the moment an act of ſmuggling is 
done, ſo as to avoid meſne incum- 
brances or alienations between that 
time and the time of condemnation. 
Lockyer and Others v. Offey. 260 


2. But the crown 1s not entitled to the 


intermediate earnings of the wa 
iO, 


3. Neither is the actual property of the 


veſſel altered till after the ſeizure, 
though it may be before condemna- 
tion, 16. 


4. Cuſtom-houſe officers may ſeize 


for the forfeiture within three years 
after the fact committed; and the at- 
torney-· general may file an informa- 
tion at any time whilſt the ſhip is in 
being, ib. 261 


SOUTH-SEA COMPANY, 


Sce CovENAN T, 2. 


SPECIFICATION, 


See LETTERS PATENT, 2, 3, 4+ 


STAMPS, 


. An unſtamped agreement to fell a 


ſhare of a ticket in the lottery, _ 
tne 
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the tickets are depoſited with the 
commiſſioners, is within the penalty 
inflicted by the 21 /ec. of 22 Geo. 3. 
Co 47 · The King V. Hawkſworth, 
450 

See LEASE, 6, 7. ; 


STATUTES. 


1. The exceptions in the enacting clauſe 
of a ſtatute, which creates an offence 
and gives a penalty, muſt be nega- 
tived by the plaintiff in his declara- 
tion. Spieres v. Parker. 141 

2. Not ſo, where they are contained in 
a ſubſequent proviſo. ib. 

3. Nor if they are contained in a ſubſe. 

gent ſtatute, in which caſe the de- 
fendant muſt ſhew, by way of defence, 
that he comes within ſuch exceptions, 
The King v. S. Hall. 322 

4. And where a proſecutor in his infor- 

mation negatives ſome of the excep- 
tions which he need not, they may be 
rejected as ſurpluſage. ib. 

5. Where the words of a ſtatute are 
doubtful, general uſage may be called 
in to explain them: but where they 
are clear, the uſage of a particular 
place cannot control them. The King 
v. Hogg, 728 


EDWARD I. 


6 E. 1. c. 1. (Glouceſter. ) 71, 453 
13 E. 1. ft. 1. (Weſtminſter 2.) 72 


HENRY VI. 
23 H. 6. c. 10. - 418 
EDWARD IV. 
* Z. 4. C. I, * 586 
HENRY VIIL 
N e. 6. — 682 
23 H. 8. c. 18. - 372 
27 H. 8. c. z. — 741 
27 H. 8. c. 24. — 582 
32 H. 8. c. 40. — 682 
34 & 35 H. 8. c. 26. /. 10, 583, 6 
ELIZABETH. 
18 EI. c. 3. J. 2. 98 


27 El. c. 13. (Hue and Cry.) 72 


43 El. 4. 2. 99» 374» 7, 726, 7 | 
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JAMES I. 

6-36. I. & ts 62 
1 Ja. 1. c. - - „ 
3 Z. 1. c. 13. - 45 
4 Ja. 1. c. 3. - 372 
7 Ja. 1. . bbs — 45 
21 Ja. 1. c. 31. 118 

CHARLES II. 

13 Car. 2. fl. 2. c. 2. 373 
13 & 14 Car. 2. c. 12. 98,137, 244. 
3 416, 458 
16 & 17 Car. 2. c. 8. 151, 280, 024 
32 Cay. 2. e. J. - 320, 2 
22 & 23 Car. 2. c. 10. - 163 
22 & 23 Car. 2. c. 25. 44, 125 
29 Car. 2. c. 3. I. 729 
29 Car. 2. c. 7. J. 6. 265 


WILLIAM and MARV. 


1 N. 


& M. C. 18, * 


22 
4 K 5 V. & M. c. 21. 192, 3 
5 V. & M. c. 11, . 103 
WILLIAM III. 
6 & 7. ½ 3. c. 4. — 682 
8 K 9 V. 3. c. 11, J. 6. 2388 
8 & 9 F. z. c. zo. 247, 778 
9 & 10 L. z. c. 11. 244, 358 
10 & 11 FV. 3. c. 16. 633. 4 
10 & 11 VJ. 3, c. 33. 682 
ANNE. 
3 & 4 An. e. 9. %. 7. — 08 
4 An. c. 16. 381, 4, * 
5 An. c. 8. (AR of Union.) 48, 51 
5 An. c. 14. - 44, 125 
6 Ar. c. 31. - 28 
7 An. c. 10. — 58 
9 An. c. 20. - 453 
9 An. c. 25. — 44 
10 An. c. 14. — 28 
10 An. c. 26. /. 109. 462 
12 An. ft. 2. c. 12. — 401 
GEORGE I, 
1 Geo. 1. c. 5. J 6. - 71 
1 Geo, 1. fl. 2. c. 10. 397» 402 
6 Geo. 1. c. 22. 93 
7 Geo. 1. c. 28. - 93 
7 Geo. 1. c. 31. 18, 93, 600 
9 Geo. 1. c. 7. . 5. 241 
9 Geo, 1. c. 22. — 


71 
10 Ces. 
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832 
10 Geo. 1. c. 10. — 525 
11 Geo. 1. c. 18. — 423 
GEORGE II. 

3 Geo. 2. c. 24. St 235 

4 Geo. 2. c. 24. — 93 

4 Geo, 2. . 28. — 445 

5 Geo, 2. c. 30. 93,112, 158, 

301, 481 

7 Geo. 2. c. 15. 18, 75 
11 Geo. 2. . 19. / 12. 647 
13 Geo. 2. c. 18. — 82,4 
15 Geo. 2. c. 28. - 225 
17 Geo. 2. c. 38. 369. 627 
19 Geo. 2. c. 30. - 141 
19 Geo. 2. c. 37. - 114 
22 Ces. 2. e. 33. 516, 520, 527,543 
23 Geo. 2. c. 11. — 67 
26 Geo. 2. c. 33. ( Marriage Act.) 95 
33 Geo. 2. c. 35. - 652 
31 Geo, 2. c. 17. — 682 

GEORGE III. 

2 Geo. 3. c. 20. — 682 
12 Geo. 3. c 23. — 80, 4. 
17 Geo. 3. c. 26. 267, 559, 733 
21 Geo, 3. c. 15. 525 
22 Geo. 3. c. 25. - 80, a. 
22 Geo. 3. c. 47. /. 21. 450 

2 Geo, 3. c. 47. 222, 241, 9, 265, 
| 450 
24 Geo. 3. c. 21. — 41 
24 Ges. 3. c. 47. 255, 260 
25 Geo. 3. c. 4. — 147 
25 Geo. 3. c. 44+ 313, 404 
25 Geo. 3. . 50. - 252 
25 Geo. 3. c. 59. (Lottery Af.) 222 
27 Geo, 3. c. 1. N 705 

SUNDAY, 
See ARREST. 
SUPERSEDEAS. 


1. A ſuperſedeas obtained after judg- 
ment cannot be pleaded in bar to an 
action on ſuch judgment. Topping v. 
Ryan. 273 

2. The allowance of a writ of error is 
of itſelf a ſuperſedeas; and the ſer- 
vice of it is cnly to bring the party 
into contempt if he proceeds. FZaques 
v. N:xon. 279 

3. The rule, that a priſoner, who is 
once ſuperſedeable, always continues 
ſo, anly holds ſo long as he remains, 
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in 'the ſame caſtody and under the famt 
froce/s, Roſe v. Chriſtfeld, 591 
4. So that if a priſoner on meſne pro- 
ceſs were ſuperſedeable for any irre- 
gularity, he cannot take advantage of 
that after he is charged in execuiion, 
if he had any opportunity of applyin 
on that ground before hie was charged 
in execution. ib. 


SURETY. 


1. Where S. L. was arreſted for the 
amount of goods, and E. L. in order 
to procure his diſcharge, became 
bound, as ſurety with him, in a bond 
to the plaintiff, payable by inſtal- 
ments, and before the firſt default 
E. L. became a bankrupt, the plain- 
tiff is bound to prove his debt under 
the commiſſion, by virtue of 7 Ges. 1. 
c. 31. for the credit was given to 
both. Brooks and Another v. S. and 
E. Lloyd. 17 

2. A ſurety who does not pay the debt 
of the principal till after his bank- 
ruptcy, though called upon and liable 
to pay it before, may hold the prin- 
Cipal to bail, notwithſtanding his cer- 


* tikcate, Paul v. Foxes, £99 
SURPLUSAGE. 


1. Where an informer need not negative 
any of the exceptions in a ſtatute, and 
negatives ſome of them only, that 
part of the information may be re- 
jected as ſurpluſage. T King v. S. 
Hall. 320 


SURRENDER. 


1. A ſurrender of chambers in Mew vn, 
to the treaſurer and antients of the ſo- 
cicty, made with their aſient, to the 
intent that they may grant the ſaid 
chambers to a purchaſer, paſſes the 
eſtate to ſuch purchaſer before ad 

- miſion ; for admiſſion in this cale 
is not neceſſary, as in the caſe of copy · 
holds, to complete the grantce's 
eſtate, but is only for the purpoſe of 
ſignifying the aſſent of the ſociety, 
that the grantee ſhould become a 
member of the inn, And therefore 
upon the death of the ſurrenderee 
before admiſſion, the ſociety may 
maintaia ejectment ſor them, Po- 

+ a n. 
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dem. Warry and Others v. Miller and 
Another Executors, Oc. 
2. The title to copyhold lands, relates 
back from the time of the admittance 
to the ſurrender as againſt all perſons 
but the lord; ſo that the ſurrenderee 
may recover in ejectment againſt the 
ſurrenderor on a demiſe laid between 
the times of ſurrender and admittance, 
Holdfaft dem. M oollams v. Clapham. 
| : 600 
3- Whether the ſurrenderee before ad- 
mittance can recover againſt the lord, 
or a ſtranger. Quære? ib. 
4. The ſurrenderor before ad mittance is 
conſidered as a truſtee for the ſurren- 
deree; and as between them admit- 
tance is not neceſſary to maintain 
ejectment. ib. 
See AGREEMENT, 3» 


SURRENDER of a LEASE. 
See LEASE, 3. 


SWINDLER, 
Ste JUSTIFICATION, 


T. 


TENANT, 
Lee Nor ic. 


TENANT from YEAR to YEAR. 


1. Where liable for uſe and occupation 
after he is evicted. Sce Usz and 
OccuraTloN, 1. 

2. Tenant from year to year before a 
mortgage or grant of the reverſion is 
entitled to ſix months? notice to quit 
before the end of the year, from the 
mortgagee or grantee, Birch v. 
Wright. 380 

3- If a tenant from year to year hold 
for four or five years, cither he or his 
landlord at the expiration of that 
time may declare on the demiſe as 
having been made for ſuch a number 
of years, ib. & 382 


TENANT FOR LIFE. 


er TaovxR, 1, WasTE. 
TURE, 3, 


FoRr EI 


3 See TrovuR, 1. 


833 
TENANT IN TAIL, 
Was TI. Fort- 


TURE, 3. 


TENANT IN COMMON, 
See EJECTMENT, . 


TERMS IN CONVEYANCING. 
See EJECTMENT., LEASRB, 2, 3. 


TERM. 
See PLEADING, z. 


TIME. 
See PrtESUMPTION, 


TO LLS. 
1. A general indebitatus afſumpfit will 
lie for tolls. Seward v. Baker. 616 
2. If a perſon, claiming a toll for paſſing 
over an highway, can ſhew that the 
liberty of paſſing over the ſail, and 
the taking of toll for ſuch paſſage, are 
both immemorial, and that the ſoil 
and the tolls were before the time of 
legal memory in the ſame hands, 
though ſevered ſince; it will be pre- 
ſumed that the foil was originally 
granted to the public in conſideration 
of the tolls; and ſuch original grant is 
a good conſideration to ſupport the 
demand. Lord Pelham v. Picker/ſ- 
gills 660 


. 


TOTAL LOSS, 
See ABANDONMENT, 1, 2, 3, 6. 


TOWNSHIP. 


1. Wherever there is a conſtable, there 
there is a townſhip. The King v. Sir 
Watts Horten. | 374 

Sce OVERSEERS. 


TRADE. 


1. How far trading with an enemy is 
illegal in a ſubject. Quere? Gift v. 
Nasen. | 84 

2. By the maritime law it is cauſe of 
confiſcation in a ſubject, provided he is 
taken in the act, but it does not ex- 
tend to a neutral veſſel. ib. 


3. Trade is not tranſmiſũble; but is put 


an end. to by the death of the trader. 
Bagler v. Perier. 295 


4. if 


| 
| 
| 


734 


4. If executors carry on trade, they 
mult do it as individuals, unleſs they 
carry it on under the direction of the 


court of Chancery. 295 
8. Acts of parliament relating to trade 
in general are public acts; but an act 


which relates to a certain trade only 
is a private one. Airk and Others v. 


Nowell, 125 
der Box d, 4, 5, 6. INSURANCE, 7. 


TRESPASS. 


t. Treſpaſs lies, and not caſe, for work 
ing an eſtray, although the original 
ing be admitted to be lawful. | 
Oxley v. Watts. 12 
2. A perſon may juſtify a treſpaſs in fol- 
lowing a fox with hounds over the 
grounds of another, if he does no 
more than 1s neceſſary to kill the fox. 
Gundry v. Feltham. 334 
3- Treſpaſs will not lie for entering 
into a pew, becauſe the plaintiff has 
not the excluſive poſſeſſion, the poſ- 
feffion of the church being in the par- 
fon. Stocks v. Booth. 430 
4. Treſpaſs will not lie by the aſſignees 
of a bankrupt againſt a ſheriff for 
taking the goods of a bankrupt in 
execution after an a& of bankruptcy, 
and before the ifſuing of the commil- | 
fion ; notwithſtanding he ſells them 
after the iſſuing of the commiſſion, 
and after a proviſional aſſignment and 
notice from the proviſional aſſignee 
not to ſell. But the aſſignees ma 
bring trover. Smith and Another al- 
fipnees of Clarke v. Miller. 475 
5. To entitle a man to bring treſpaſs, 
ke muſt, at the time when the act was 
done, which conſtitutes the treſpaſs, 
either have the ad poſſe/on in him 
of the thing, which is the object of 
the treſpaſs; or elſe he muit have a 
conftru#ttve poſſeſſion in reſpect of the 
right being actually veſted in him; 
as in the caſe of an eftray or wreck 
before ſeizure by the lord. 16. 480 
6. An executor's right is derived from 
the wall ; the =o. av is only evidence 
of it; therefore he has a conſtructive 
poſſeſſion from the teſtator's death. 76. 
7. Officers doing their duty ſhall not be 
treſpaſſers by relation. 16. 480, 1 


„ 


1 
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8. Treſpaſs does not lie againſt exciſe 


See Cos 1s, 19. 
| MENT, New ASSIGNMENT. 


officers who enter into a perſon's 
houſe by virtue of a legal warrant to 
ſearch tor ſmuggled goods, although 
none ſuch be found therein. But caſe 
lies for maliciouſly obtaining or exe. 
cuting the warrant. Cooper and Ano- 
ther v, Boot, in Error. 535 
Faitss Iuris 


TRIAL. 


1. The granting of a trial at bar is in 


2. 


3. 


the diſcretion of the court, and muſt 
depend upon the particular circum- 
ſtances of the caſe. The King v. 
Anery. 63 
Where a fair trial cannot be had in 
the county where the matter ariſes, 
the trial will be awarded in the next 
Engliſh county where the king's writ 
of wenire runs. | ib, 
Therefore where the action aroſe in 
the city of Chefter, and a fair trial 
could not be had there, the werire was 
awarded into the county of Salop. is, 


TRIAL, NEW. 

Not granted to give the defendant an 
opportunity of proving the illegality 
of a policy, which was not illegal on 
the face of it; for he ſhould have 
ſhewn it on the trial, Gift v. Maſon. 

84 


. The court may in any caſe grant a 


new trial upon the ground of exceſſive 
damages. Ducker v. Wood. 277 


3. An objection to the competency of 


witneſſes, diſcovered after a trial, 13 
not a ſufficient ground of itſelf for 
granting a new trial: but it may 
have ſome weight with the court 
where the party applying appears to 
have merits. Turner v. Fearte. 717 


TRIAL BY PROVISO. 


Cee PROvIsO. 


TRINITY-HOUSE. 


1. A younger brother of the corpora- 


tion of the Trinity-Houſe is not ex- 
empt from ſerving the office of head- 
borough or conſtable. The King v. 


T. Clarke. 679 
TROVER. 
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b T ROVER. 


1. An action of trover cannot be main- 
tained by a tenant in tail, expectant 
on the determination of an eſtate for 
life, without impeachment of waſte, 
for timber which grew upon and was 
ſevered from theeſtate, Eyne v. Dor. 55 

2. Trover mult be founded in the pro- 
perty of the plaintiff. ; 55 

3. Trover, and not treſpaſs, lies by the 
aſſignees of a bankrupt againſt a ſhe. 
ri, for taking the goods of the bank- 
rupt in execution, after an act of 
bankruptcy, though before the iſſu- 
ing of the commiſſion, where he ſells 
them after the iſſuing of the commil- 
hon, Sc. and has notice from the 
proviſional aſſignee not to ſell, Smith 
and Another aſſignees of Clarke v. 
Alilies. 475 

4. A member of an amicable ſociety, 
intruſted with a box containing the 
fund, and bound by bond to keep it 
ſafely, cannot maintain rrover againſt 
another member and a third perſon, 
who take it from him. Holliday v. 
Camjell, 658 


TRUST. 


See EJECTMENT. 


TRUSTEES. 


1. A clauſe in a marriage ſettlement, 
te that the truſtees ſhould not be charge- 
able with, or accountable for, any 
money ariſing in execution of the ſaid 
traits, but what the perſon or perſons 
ſo to be accountable ſhould actually 

receive, dues not bind the truſtees 
generally as a covenant, but is a clauſe 
of indemnity to take away that re- 
iponſibility which each would other- 
wile be ſubject to for the acts of the 
others; and only leaves each of them 
accountable for what he aQually re- 
ceives, as for a ſimple contract debt. 
Bartlett v. Hedgſen, 42 

See EJECTMENT, 


V. 


VARIANCE, 


1. IN an ation for bribery at an elec- 
tion, where the declaration ſet forth 


the precept from the ſheriff to the 
Vor. I: Part II. 
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portreeve of a borough, the improper 
inſertion of the word ** if” in ſuch 

precept, wiz. and if the ſaid elec- 
tion ſa made,“ Sc. is not a fa- 
tal variance, but is to be rejected 
as ſurpluſage. Aing v. Pippett. 


2 
2. In an action againſt the ſheriff 2 
taking goods without levying a year's 
rent, the plaintiff undertaking to ſet 
forth the particalars of the demiſe 
(which was unneceJary) and not 
2 them as laid, muſt be non- 
uited. Briffow v. Wright. (Deugl. 
6.42.) 236 
3. Under:n:d for underſtomd in an indict- 
ment for perjury held an immaterial 
variance. The King v. Beach. (Cowp. 
229.) ib, 237 
4. An indittment for an aſſault had 
theſe words, ** whereby his life was 
greatly deſpaired of;”” an indictment 
tor perjury committed on that trial, 
ſeiting forth the former inditment; 
omitted the word“ de/paired,”” which 
was ſupplied by the court. The King 
v. May. (Deougl. 183.) ib, 23 
5. The record in an action for fall: 
impriſonment ſet forth a few of the 
firſt words in a bill of Middleſex, and 
then added an Cc. the Cc. was 
held by Lee Ch. ]. to be no variance 
from the bill of Middle when read 
at the trial, Vin v. Maauſen. Sit- 
tiags alter Mich. 13 Geo, 3. at Weſt- 
miuſter. ib. 2 
6. In an aQion by the bailiff of Ve- 
minſter againſt the deſendant, in the 
nature of an eſcape, the declaration 
ſtated a latitat againſt Dorner and J. 
Dee, with an ac etiam ag ainſt Donner 
for 301. The writ produced in e- 
dence was gainſt Denner and two 
others, and not againſt F. Doe. Lord 
Mansfie/d held this to be good, it be- 
ing a ſufficient writ to warrant the 
arreſt. Hendray v. Spencer. Sittings 
after Michaelmas 177 3, at We/tmin/ler. 
ib. 238 
7. In an action for bribery, the declara- 
tion ſtated the precept to be directed 
to the mayer only; bat the precept 
proved was directed to the mayor and 
burgeſſes, which was held to prove the 
declaration. Cuming v. Sibley; E. 9 


I 


Geo, 3+ C. 3. ib. 239 
31 8. In 
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8. In caſes upon contracts it is ne- 
ceſſary to ſet out the contract tru- 
Iv; and a difference in any part is 
fatal, becauſe the contract is entire. 

ih. 240 

9. An indictment for perjury ſtated the 
bill in Chancery to be directed to Ro- 
bert Lord Henley, Sc. whereas it was 
to Sir Robert Henley, knt. (Fc. and 
the objection was over-ruled. The 
King v. Lookup. 7. 7 Geo. 3. B. R. 

ib. 240 

10. In an action cn a bail bond, the 
ſpecial original being returnable coram 
domino rege ubicungue tunc fuerit in 
Anglia, the omiſton of the word 
ubicungue was beld not fatal, for the 
writ is to compel appearance before 
the king in his court, and not n ferſon 
and therefore it could not, as was 
objected, be to compel appearance out 
of England. Shuttieworth v. Pilzington. 
(2 Stra. 1155.) 16. 240 

11. Where the contract declared upon 
was, that the defendant ſhould de- 
liver to the plainti all his tallow at 
45. per ſtone ; and the contract proved 
was, that the defendant ſhould deliver 
it at 45s. per ſtone, and ſi much more as 
the plaintiff paid to any other perſon ; 
this was held a fatal variance. 
Churchill v. Wilkins. 447 

12. In an action againſt the defendant 
for negligence as an attorney, in not 
proſecuting a debtor of the plaintiff's 
to judgment; the return of the writ on 
which the debtor was arreſted being 
laid to be in the 25th year of the 
reign, Ic. and the writ itſelf appear- 
ing to be returnable in the 24th year, 
this was held to be a fatal variance, 
even though the day of the return 
was alleged in the declaration un- 
der a widclicet. Green v. —_—_ 

13. In an action by the conſignor 1 
oods againſt a carrier for non - de- 
very, where the plaintiff alleged in 
his declaration that the defendant un- 
dertook to deliver, Cc. in conſidera. 
tion of the hire to be paid by the plain- 
tif, and proved that the hire was to | 
be paid by the confignee, it was held 
not to be a variance; the conſignor 
being liable by law. Meer v. Wilſon. 
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VENUE. 


1. The venue in an action for a libel 
cannot be changed. Pintney v. Col. 
lins, 571. and Clifeld v. Cliſeld. 647 

2. In debt on bond, the court, upon the 

application of the defendant, will 
change the venue to the place where 
his defence ariſes, and the plaintiſf's 
as well as the defendant's witneſſes 
reſide. Foſter v. Taylor. 781 
But fee ſeveral inſtances where ſimi- 
lar applications were refuſed, when 
the acfendant's witneſſes only reſided 
in the country, 782, u. 
See Tr1al, 2, 3. 


VENIRE. 
See TRIAL, 2, 3. 


VENIRE DE NOVO, 

1. A Court of crror cannot award a 
Pore ae n5v9 when the proceedings 
criginate in an inferior court. Trevor 
v. Vail. 151. Whether a wenire 
de nywo may be awarded by a court of 
error. Foknſtcue v. Sutton in Errer, 
Excheg. Cb. 528 


VERDICT. 


1. Nothing is to be preſumed afier ver- 
did; to have been proved but what is 
expreſsly ſtated in the declaration, or 
what is neceſſarily implied from thoſe 
facts which are ſtated. Spieres v. 
Parker. 141 
See Mob us. 1, 


VIDELIC ET. 
Sce PRRJ u RT, 6. VARIANCE, 12» 


VISITOR. 
See PROHIBITION, 3, 4. 


U. 
UNDERTAKING. 


Sce AGREEMENT. 


UNIVERSITIES. 


1. Statutes allowing certain privileges 
to the members of the univerſities are 
confined to thoſe of the two Engl 
univerſities, unleſs otherwiſe expreſſed. 
Tones v. Smart, 49 


See Gals, 2. 
GET USAGE. 
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USAGE. 


1. Where the words cf an act of parlia- 
ment are doubtful, general uſage may 
be called in to explain them; but 
where they are clear, the uſage of a 
particular place cannot control them. 
The King v. Hogg. 728 


USE and OCCUPATION. 


1. An action for uſe and occupation may 
be maintained by a grantee of an an- 
nuity, after a recovery in eje ment 
againſt a tenant who was in poſſeſſion 
under a demiſe from year to year, for 
all rent in his hands at the time of 
notice by the grantee, and down to 
the dav of the demiſe in the eject- 
mont, but not afterwards. Birch v. 
I: right. 3 78 


USURY. 
$-- UsUuRious CoxnTRACT. 


USURIOUS CONTRACT. 


. Before a party can entitle himſelf by 
a civil action to relief from an uſu- 
rious contract, he muſt tender all the 
money really advanced. Fitzroy v. 
(7villins. 153 

2. here goods were pawned to a bro- 
ker for a certain ſum, and uſurious 
intereſt agreed to be paid thereupon, 
the pawner of the goods cannot main- 
tain an action of trover for them in 
order to get rid of the uſurious con- 
tract, without firſt tendering the mo- 
ney which had been actually advanced 
and legal intereſt, ib. 


W. 


WAGER, 


A Wager between two voters with 
reſpect to the event of an election 

of a member to ſerve in parliament, 

laid before the poll began, is illegal. 

Allen v. Hearn. 6 

2. Quære, Whether a wager, that war 
would be declared againſt France 
within three months, is void? Fofter 
V. Thackery. Tr. 21 Geo, EL B. R. 
cited in Alen v. Hearn. = 


— 


3. A wager upon the event of a cauſe in 

the houſe of lords or the courts of 
juſtice is void, if laid with a lord of 
parliament or a judge. Allen v. 


WAGERING POLICY. 
See INSURANCE, 19, 20. 


WAGES, 
dee RAN SOM Bil, 


WAIVER. 
See BILL of Exchange, 17. 


ARR ANT of Attorney, 


See ATTORNEY, 


WARRANTY. 


See INSURANCE, 25, 26, 27. 


WASTE, 


tained by a tenant in tail expectant on 
the determination of an eſtate for life, 
without impeachment of waſte, for 
timber which grew upon and was 
ſevered from the eſtate, Pyne v. Der, 


2. There is a diſtinction to be taken 1 
tween waſte and deſtruction, in con- 
formity to the practice of the court of 
Chancery. ib. $6. 

3. Tenant for life without impea 
ment of waſte has an abſolute pro- 
perty in trees as ſoon as they are cut 
down, ib, 

4. The clauſe “ without impeachment 


life in unleading an houſe and pulling 
down the tiles. Fane v. Lord Barn- 


5. The court of Chancery have alſo 
prevented a tenant for life avith- 
out impeachment of "waſte from cut · 
ting down an avenue leading to a 
heuſe, but not all ornamental _— 

25. 

6. But in the caſe of Sir Herbert Paclinę- 

ton (3 Atk. 215.) a court of equity pro- 

tected trees which were either an ore 

nament or ſhelter to an houſe. 6 


7. In Charlton v. Charlton, mentio 


by Lord Hardwicke in 3 Att. 216. 
Lord Ch, King prevented a tenant for 
I 


| 


life 


Hearn. 60 


1. An action of trover cannot be maine - 


of waſte*®” will not warrant a tenant for. 


ard, cited in Pyne v. Dor. ib. 


ET”. — 


OOO OO OO 
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life without impeachment of waſte 
from felling trees in a park. Note, 6. 
in Pyne v. Dor. | ib, 


WAY. 


1. Under the grant of a free and cpn- 
venient way for the purpoſe of carry- 
ing coals (among other things) the 
grantee has a right to lay a tramed 
waggon-way. Senhouſe v. TO 

0 

2. Under a grant of a way from 4 to 
B. in, through, and along a particular 
way, the grantee is not juſtified in 
making a tranſverſe road acres thr 


ſame. ib. 
WEST INDIA TRADE. 
See PLEADING, 6. 
WILL. 
See Devise. 


1. Copyhold lands purchaſed after > 
will, diſpoſing of all the teltator”: 
lands, do not paſs by the will. Serin; 


dem. T itcher v. Biles. M. 24 G. z. B 
K. 435» n. 
WITNESS. 


1. A co-obligor in a bond to the ordi- 
nary under 22 and 23 Car. 2. c. 10. 
is a competent witneſs to prove a ten- 
der by the adminiſtratrix. Carter v. 


Pearce. . 16 3- 


2. So a creditor of the adminiſtratrix is 
a good witneſs for the ſame purpoſe. 
16. 164 

3. The bare poſſibility of a witneſs 
being liable to an action in a certain 
event is no objection to his competency, 


iT. 

4- But bail cannot be a witneſs for the 
principal. ib. 
5. In order to render a witneſs incom- 
petent, it is neceſſary to ſhew that he 
maſt derive a certain benefit from the 


determination of the cauſe one way of 
the other, | 164 
Where 4. rented a tenement of C., 
who covenanted to reimburſe him all 
the poor - rates; and A. afterwards un- 
derlet to B.; A. was held to be a 
competent witneſs to prove ſuch let- 
ting to B., upon an appeal. The King 
v. Woodlands. 262 
7. A perſon is not a competent witneſs 
to impeach a ſecurity which he has 
iven, although he 1s not intereſted 

in the event ot the ſuit. Walton v. 
Shelly. 246 
3. So that where a bond was given in 
conſideration of delivering up a pro- 
miſfory note, an indorſer was not 
permitted to prove that the conũ- 
deration of the note was uſurious. 
ib, 

„. Whether a perſon who is intereſted 
in the gugſtion put to him, though not 
in the event of the ſuit, be a compe- 
tent wiineſs. A? a ib, 
10. An objection to the competency of 
witneſſes, diſcovered after trial, is not 

a ſufficient ground of itſelf for apply- 
ing for a new trial: but it may have 
ſome weight with the court where the 
party applying appears to have merits. 
urner v Pearte. 717 

11. Formerly the rule was to object 
before the witneſs was ſworn in chief; 
but ſtill the objection muft be made 
at the trial. ib. 
12. Where two perſons joined in an 
aſſignment of a ſhip, one of them was 
permitted to prove that at the time of 
the aſſignment he had no intereſt in 
the veſlel. 201 


WRECE. 
See TRESPASS, 5. 


: WRIT. 
Ser RULE, 1. 
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